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Hugh Livingston died in Australia in 1948 leaving a will in which he appointed executors to administer his estate and directed them to transfer the residue of his estate (after paying all debts etc) to trustees to hold on trust for his widow and their children. 

   Before his executors had completed the task, Mr Livingston’s widow had remarried (so becoming Mrs Coulson) and then died herself.

   In Australian law, as in English law, the property of someone who dies having left a will automatically vests in the deceased’s executors until they complete the administration of the estate and transfer the assets to those entitled under the deceased’s will. At the time when Mrs Coulson died, the title to all Mr Livingston’s property was therefore still held by his executors - they had not yet had time to complete the administration and transfer everything to the trustees to hold on trust for Mrs Coulsdon. 

  The question the court had to decide in this case was whether at that time, when the executors still held Mr Livingston’s Queensland property, Mrs Coulsdon had any beneficial interest in it. The question arose because under Queensland’s tax law, succession duty would be payable on all Mr Livingston’s Queensland property on Mrs Coulsdon’s death (as well, of course, as on Mr Livingston’s death) if she had a “beneficial interest” in it when she died.

The Privy Council held that she did not have a beneficial interest and therefore no succession duty was payable on her death: 

VISCOUNT RADCLIFFE: . . . [If] there is to be [succession duty payable when Mrs Coulson died], it must be because she died owning a beneficial interest in real property in Queensland or had beneficial personal property interests locally situate in Queensland. . . . 

When Mrs Coulson died she had the interest of a residuary legatee in [her husband’s] unadministered estate.  The nature of that interest has been conclusively defined by decisions of long established authority, and its definition no doubt depends on the peculiar status which the law accorded to an executor for the purposes of carrying out his duties of administration.  There were special rules which long prevailed about the devolution of freehold land and its liability for the debts of a deceased, but subject to the working of these rules whatever property came to the executor virtute officii came to him in full ownership, without distinction between legal and equitable interests.  The whole property was his.  He held it for the purpose of carrying out the functions and duties of administration, not for his own benefit; and these duties would be enforced on him by the Court of Chancery, if application had to be made for that purpose by a creditor or beneficiary interested in the estate.  Certainly, therefore, he was in a fiduciary position with regard to the assets that came to him in the right of his office, and for certain purposes and in some aspects he was treated by the court as a trustee.  Kay J in Re Marsden (1884) 26 ChD 783 at p 789 said:

“An executor is personally liable in equity for all breaches of the ordinary trusts which, in courts of equity, are considered to arise from his office.”

He is a trustee “in this sense”. It may not be possible to state exhaustively what those trusts are at any one moment.  Essentially, they are trusts to preserve the assets, to deal properly with them, and to apply them in a due course of administration for the benefit of those interested according to that course, creditors, the death duty authorities, legatees of various sorts, and the residuary beneficiaries.  They might just as well have been termed “duties in respect of the assets” as trusts.  What equity did not do was to recognise or create for residuary legatees a beneficial interest in the assets in the executor’s hands during the course of administration.  Conceivably, this could have been done, in the sense that the assets, whatever they might be from time to time, could have been treated as a present, though fluctuating, trust fund held for the benefit of all those interested in the estate according to the measure of their respective interests; but it never was done.  It would have been a clumsy and unsatisfactory device, from a practical point of view; and, indeed, it would have been in plain conflict with the basic conception of equity that to impose the fetters of a trust on property, with the resulting creation of equitable interests in that property, there had to be specific subjects identifiable as the trust fund.  An unadministered estate was incapable of satisfying this requirement.  The assets as a whole were in the hands of the executor, his property; and, until administration was complete, no one was in a position to say what items of property would need to be realised for the purposes of that administration or of what the residue, when ascertained, would consist or what its value would be.  Even in modern economies, when the ready marketability of many forms of property can almost be assumed, valuation and realisation are very far from being interchangeable terms.

At the date of Mrs Coulson’s death, therefore, there was no trust fund consisting of Mr Livingston’s residuary estate in which she could be said to have any beneficial interest, because no trust had as yet come into existence to affect the assets of his estate.  The relation of her estate to his was exactly the same as that of Mrs Tollemache’s estate to that of her deceased husband’s, as analyzed in the well-known decision of Lord Sudeley v A-G [1897] AC at p 18 by Lord Herschell:

“I do not think [he was speaking of Mrs. Tollemache’s executors] that they have any estate, right, or interest, legal or equitable, in these New Zealand mortgages so as to make them an asset of her estate.”

It is evident that there would not have been the divisions of opinion in the Australian courts that have arisen in this case, if the proposition laid down by the Sudeley decision had always been regarded as being as final and comprehensive as, in their lordships’ opinion, it was intended to be.  There has been a reluctance to accept Lord Herschell’s words at their face value and, it would seem, a feeling that they ought to be treated as subject to some limitation that does justice to the “interest” that a residuary legatee possesses in his testator’s estate. . . Basically, these criticisms appear to arise from an incomplete assessment of the legal position of assets which belong to an executor for the purposes of his administration and from a use of the word “interest” that is not sufficiently precise to meet the requirements of a taxing Act to which questions of locality and valuation are all important.  Since these criticisms have been made, however, it is desirable that this opinion should notice and comment on them.

First, it is said that Sudeley’s case cannot properly be treated as laying down a general proposition about unadministered estates, because, if it were, such a proposition would be inconsistent with the earlier decision of the House of Lords in Cooper v Cooper (1874) LR 7 HL 64, 65).  Cooper v Cooper was a case about election as between beneficiaries and had nothing to do with death duty or succession duty Acts.  There had been an intestacy and a devolution of property on intestacy, and the only question to be decided was whether persons interested in the intestate’s estate could be put to their election between different interests at a date when the administration of his estate was still proceeding.  The question was said to be whether they had by them an interest “sufficiently specific to raise a case of election”.  It was held that they had.  In the course of his speech in Cooper v Cooper Lord Cairns LC  expressed himself as follows in describing the interest of next of kin in an intestate’s unadministered estate:

“…  it was very much pressed on your lordships …  that the interest of a next of kin in the estate of an intestate is an undefined and intangible interest, that it is a right merely to have the estate converted into money and to receive payment in money after the debts and expenses are discharged.  My lords, no doubt the right of a next of kin is a right which can only be asserted by calling upon the administrator to perform his duty, and the performance of the duty of the administrator may require the conversion of the estate into money for the purpose of paying debts and legacies.  But I apprehend that the rule of law, or the rule laid down by the statute, which requires the conversion of an intestate’s estate into money, is a rule introduced simply for the benefit of creditors and for the facility of division.  For the benefit of creditors and the facility of division among the next of kin the estate is to be turned into money, but as regards substantial proprietorship the right of the next of kin remains clear to every item of the personal estate of the intestate, subject only to those paramount claims of creditors.”

Lord Cairns then referred at p 65 to a passage of Bacon’s Abridgment for authority for the law as he was stating it—a passage which, incidentally, supports his statement only to the extent that it lays down the undoubted rule that the interest of a person entitled to a distributive share on intestacy is transmissible, even though he dies in the course of the executor’s year, just as the interest of a residuary legatee in an unadministered estate has always been held to be transmissible—and continued:

 “If we look on the Statute of Distributions, as I think that we ought to look on it, as in substance nothing more than a will made by the legislature for the intestate, and liken this to the case of a person having made a will, and having directed his debts and expenses to be paid, and having given over his clear residue to his widow and three children—if, I say, we look at the case as if it has assumed these features, I apprehend your lordships will be perfectly clear that the residuary legatees under such a will had a clear and tangible interest in specie in the Pains Hill estate, just in the same way as the youngest of the three brothers, Frederick John, who directly took one-third of the proceeds of the estate.”

It is said that Lord Cairns’ description of the next of kin as having a “substantial proprietorship” in every item of an intestate’s personal estate and of residuary legatees of what, presumably, he was regarding as an unadministered estate as possessing “a clear and tangible interest in specie” in a particular item of the estate contradicts the statement of the position which was made by Lord Herschell and others in the Sudeley case ([1897] AC at p 18).  So indeed it does, in the sense that Lord Cairns’ words cannot be treated as an accurate statement of the law in the light of the later decision; but what is to follow from this?  Cooper v Cooper, certainly, was not cited during the argument of Lord Sudeley v A-G, and it has apparently been suggested that, if it had been, the law as laid down in that case would somehow have been stated in a different or qualified form.  Their lordships can give no encouragement at all to this speculation.  The members of the House who decided Sudeley were dealing with a branch of the law that was familiar and well established, and they were dealing with it with the precision that they regarded as being required by the particular issue that was before them.  The law as they there stated it was reaffirmed by the House in the same terms in Barnardo’s Homes v Income Tax Special Comrs [1921] 2 AC at p 8 and 10. It is sufficient to quote two short passages from speeches in that case.  Viscount Finlay said at p 8: “The legatee of a share in the residue has no interest in any of the property of the testator until the residue has been ascertained.  His right is to have the estate properly administered and applied for his benefit when the administration is complete”; and Viscount Cave said at p 10:

“When the personal estate of a testator has been fully administered by his executors and the net residue ascertained, the residuary legatee is entitled to have the residue, as so ascertained, with any accrued income, transferred and paid to him; but until that time he has no property in any specific investment forming part of the estate or in the income from any such investment, and both corpus and income are the property of the executors and are applicable by them as a mixed fund for the purposes of administration.”

. . . In their lordships’ opinion the truth of the matter is that Lord Cairns’ speech in Cooper v Cooper cannot possibly be recognised to-day as containing an authoritative statement of the rights of next of kin or residuary legatees in an unadministered estate.  His language is picturesque, but inexact; and while it was no doubt sufficient to enforce the point with which he was concerned to deal, a beneficiary’s right or duty of election, and the decision of the case remains an authority on that point, it would be idle to try to set it up as an exposition of the general law in opposition to what was said and laid down in the Sudeley and Barnado cases.

A second line of criticism [of Sudeley] has occasionally been expressed to the effect that it is incredible that Lord Herschell should have intended by his proposition to deny to a residuary legatee all beneficial interest in the assets of an unadministered estate.  Where, it is asked, is the beneficial interest in those assets during the period of administration?  It is not, ex hypothesi, in the executor:  where else can it be but in the residuary legatee?  This dilemma is founded on a fallacy, for it assumes mistakenly that for all purposes and at every moment of time the law requires the separate existence of two different kinds of estate or interest in property, the legal and the equitable.  There is no need to make this assumption.  When the whole right of property is in a person, as it is in an executor, there is no need to distinguish between the legal and equitable interest in that property, any more than there is for the property of a full beneficial owner.  What matters is that the court will control the executor in the use of his rights over assets that come to him in that capacity; but it will do it by the enforcement of remedies which do not involve the admission or recognition of equitable rights of property in those assets.  Equity in fact calls into existence and protects equitable rights and interests in property only where their recognition has been found to be required in order to give effect to its doctrines.

Criticisms of this kind arise from the fact that the terminology of our legal system has not produced a sufficient variety of words to represent the various meanings which can be conveyed by the words “interest” and “property”.  Thus propositions are advanced or rebutted by the employment of terms that have not in themselves a common basis of definition.  For instance, there are two passages quoted by the learned chief justice in his dissenting judgment in this case which illustrate the confusion.  There is the remark of Jordan CJ in McCaughey v Comr of Stamp Duties (1945) 146 NSWR at p 204: “The idea that beneficiaries in an unadministered or partially administered estate have no beneficial interest in the items which go to make up the estate is repugnant to elementary and fundamental principles in equity.”

If by “beneficial interest in the items” it is intended to suggest that such  beneficiaries have any property right at all in any of those items, the proposition cannot be accepted as either elementary or fundamental.  It is, as has been shown, contrary to the principles of equity.  On the other hand, however, if the meaning is only that such beneficiaries are not without legal remedy during the course of administration to secure that the assets are properly dealt with and the rights that they hope will accrue to them in the future are safeguarded, the proposition is no doubt correct.  They can be said, therefore, to have an interest in respect of the assets, or even a beneficial interest in the assets, so long as it is understood in what sense the word “interest” is used in such a context.

Similarly with the passage from the High Court’s judgment in Smith v Layh (1953), 90 CLR at pp 108, 109: “…  it is not the consequence that the residuary legatee or next of kin has no right of property in the totality of assets forming the residue of the intestate estate.  The beneficial interest is not vested in the legal personal representative, subject to the rights of creditors.  The right of the next-of-kin or residuary legatee to have the estate properly administered and to receive payment of the net balance gives them an equitable interest in the totality and therefore in the assets of which it is composed.”

With all respect, that cannot be taken as an exact statement of the law without some further definition of terms.  For its expressions would have to be reconciled with the authorities that deny to the residuary legatee any property at all in any specific asset while administration proceeds and with the fact that “residue” cannot come into existence in the eyes of the law until administration is completed.  Therefore, while it may well be said in a general way that a residuary legatee has an interest in the totality of the assets, (though that proposition in itself raises the question what is the local situation of the “totality”), it is in their lordships’ opinion inadmissible to proceed from that to the statement that such a person has an equitable interest in any particular one of those assets, for such a statement is in conflict with the authority of both Sudeley and Barnardo and is excluded by the very premise on which those decisions were based. . . 

. . . their lordships regard it as clearly established that Mrs Coulson was not entitled to any beneficial interest in any property in Queensland at the date of her death.  What she was entitled to in respect of her rights under her deceased husband’s will was a chose in action, capable of being invoked for any purpose connected with the proper administration of his estate; and the local situation of this asset, as much under Queensland law as any other law, was in New South Wales, where the testator had been domiciled and his executors resided and which constituted the proper forum of administration of his estate. . .  
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Mactrac Ltd went into compulsory liquidation in 1962 and its liquidator sold all its business to C & K (Construction) Ltd. In order to assess the tax liability of C & K (Construction) Ltd it was necessary to establish whether Mactrac retained the “beneficial ownership” of its assets when it went into liquidation. 

The House of Lords held that the effect of a compulsory liquidation order was to divest the insolvent company of the “beneficial ownership” of its assets, even though title to those assets remained vested in the company:

Lord Diplock:  . . . My Lords, the making of a winding-up order brings into operation a statutory scheme for dealing with the assets of the company that is ordered to be wound up. The scheme is now contained in Part V of the Companies Act 1948 [now the Insolvency Act 1986] and extends to voluntary as well as to compulsory winding up; but in so far as it deals with compulsory winding up its essential characteristics have remained the same since it was first enacted by the Companies Act 1862 . . . Upon the making of a winding-up order: 

(1) The custody and control of all the property and choses in action of the company are transferred from those persons who were entitled under the memorandum and articles to manage its affairs on its behalf, to a liquidator charged with the statutory duty of dealing with the company's assets in accordance with the statutory scheme (s243). Any disposition of the property of the company otherwise than by the liquidator is void (s227). 

(2) The statutory duty of the liquidator is to collect the assets of the company and to apply them in discharge of its liabilities (s 257(1)). If there is any surplus he must distribute it among the members of the company in accordance with their respective rights under the memorandum and articles of association (s265). In performing these duties in a compulsory winding up the liquidator acts as an officer of the court (s273), and if the company is insolvent the rules applicable in the law of bankruptcy must be followed (s317). 

(3) All powers of dealing with the company's assets, including the power to carry on its business so far as may be necessary for its beneficial winding up, are exercisable by the liquidator for the benefit of those persons only who are entitled to share in the proceeds of realisation of the assets under the statutory scheme. The company itself as a legal person, distinct from its members, can never be entitled to any part of the proceeds. Upon completion of the winding up, it is dissolved (s274). 

The functions of the liquidator are thus similar to those of a trustee (formerly official assignee) in bankruptcy or an executor in the administration of an estate of a deceased person. There is, however, this difference: that whereas the legal title in the property of the bankrupt vests in the trustee and the legal title to property of the deceased vests in the executor, a winding-up order does not of itself divest the company of the legal title to any of its assets. Though this is not expressly stated in the Act it is implicit in the language used throughout Part V, particularly in ss 243 to 246 which relate to the powers of liquidators and refer to "property ... to which the company is... entitled," to "property... belonging to the company," to "assets... of the company" and to acts to be done by the liquidator "in the name and on behalf of the company." 

The question in this appeal is whether the legal title to its property which remains in the company after the commencement of the winding up still carries with it any beneficial interest in that property, so as to leave the property in the company's "beneficial ownership" within the meaning of s17(6)(a) of the Finance Act 1954. 

My Lords, the concept of legal ownership of property which did not carry with it the right of the owner to enjoy the fruits of it or dispose of it for his own benefit, owed its origin to the Court of Chancery. The archetype is the trust. The "legal ownership" of the trust property is in the trustee, but he holds it not for his own benefit but for the benefit of the cestui que trust or beneficiaries. Upon the creation of a trust in the strict sense as it was developed by equity the full ownership in the trust property was split into two constituent elements, which became vested in different persons: the "legal ownership" in the trustee, what came to be called the "beneficial ownership" in the cestui que trust. But it did not follow even in equity that a person could only be the legal owner without being at the same time the beneficial owner in cases where it was possible to identify some other person or persons in whom the beneficial ownership had become vested. Executorship of an estate in course of administration provides one example which does not owe its origin to statute. No one would suggest that an executor, who was not also a legatee, was beneficial owner as well as legal owner of any of the property which was in the full ownership of the deceased before his death. He could not enjoy the fruits of it himself or dispose of it for his own benefit. Yet because an estate while still in course of administration was incapable of satisfying the technical requirement of a "trust" in equity that there had to be specific subjects identifiable as the trust fund, it was impossible to identify, at any rate in the case of residuary legatees, a person or persons in whom the beneficial ownership in any particular property forming part of the estate was vested: see Commissioner of Stamp Duties (Queensland) Ltd v Livingston [1965] A.C. 694, 707-708 per Viscount Radcliffe. Another example, which owes its origin to statute, is to be found in the law of bankruptcy. The legal ownership of the bankrupt's property becomes vested in the trustee in bankruptcy. Here, while the property is still being administered, not only is there a similar absence of specific subjects identifiable as the trust fund but also the fact that the right to share in the proceeds of realisation of the property is dependent upon the creditor making a claim to prove in the bankruptcy makes it impossible until the time for proof has expired to identify those persons for whose benefit the trustee is administering the property. Both these factors would, in equity, have prevented that property possessing those characteristics of trust properties which have the consequence of vesting the beneficial ownership of any part of the undistributed property in those persons who will eventually become entitled to share in the proceeds of realisation. Nevertheless, as the very word "trustee" used in the statute implies, the beneficial ownership is not vested in him. He cannot enjoy the fruits of it himself or dispose of it for his own benefit. He is under a duty to deal with it as directed by the statute for the benefit of all the creditors who come in to prove a valid claim. It is no misuse of language to describe the property as being held by the trustee on a statutory trust if the qualifying adjective "statutory" is understood as indicating that the trust does not bear all the indicia which characterise a trust as it was recognised by the Court of Chancery apart from statute. 

The argument advanced for the appellant company is that it makes all the difference that, upon the winding up of a company, the company does not cease to be the legal owner of its property as does a person who dies or is adjudicated bankrupt. The contention is that so long as a person, in whom the full ownership of property has once been vested, continues to retain the legal ownership he can only be divested of the beneficial ownership as a result of its becoming vested in some other person or persons. This does not occur except where a "trust," in the strict sense as it was recognised in equity, is created in the property. Such a trust is not created by Part V of the Companies Act 1948 upon the making of a winding-up order; since, for the same reasons as apply in the case of bankruptcy, the persons-entitled to share in the proceeds of realisation of the company's property are not invested with the beneficial ownership of that property while it is still being administered by the liquidator. 

My Lords, I do not see how it can make any relevant difference that the legal ownership remains in the person in whom the full ownership was previously vested instead of being transferred to a new legal owner. Retention of the legal ownership does not prevent a full owner from divesting himself of the beneficial ownership of the property by declaring that he holds it in trust for other persons. I see no reason why it should be otherwise when an event occurs which by virtue of a statute leaves him with the legal ownership of property but deprives him of all possibility of enjoying the fruits of it or disposing of it for his own benefit. 

The nature of a company's interest in its assets after a winding-up order had been made first fell to be considered by the Court of Chancery under the Companies Act 1862. It was, perhaps, inevitable that the court should find the closest analogy in the law of trusts. In one of the earliest reported cases, In re Albert Life Assurance Co, The Delhi Bank’s case (1871) 15 S.J. 923, 924 Lord Cairns puts it: 

"... the assets of the company from the moment of winding up, ... become fixed and inalienable; the executive and the direction of the company are unable to alienate them or to part with them for any purpose; they become fixed and impressed with the trust declared by s98," - (which corresponds to s257(1) of the Act of 1948) - "a trust by which all the assets of the company are to be applied in discharge of the liabilities of the company." 

In the following year one finds Mellish L.J. equiparating the status of a company's assets under a winding-up order with the assets of a debtor in bankrupty or under a decree of the Court of Chancery in an administration suit: In Re General Rolling Stock Co (1872) 7 Ch.App. 646, 649. 

The question of the beneficial ownership of the company's property was dealt with explicitly by both James L.J. and Mellish L.J. in In re Oriental Inland Steam Co (1874) 9 Ch.App. 557: 

"The English Act of Parliament has enacted that in the case of a winding up the assets of the company so wound up are to be collected and applied in discharge of its liabilities. That makes the property of the company clearly trust property. It is property affected by the Act of Parliament with an obligation to be dealt with by the proper officer in a particular way. Then it has ceased to be beneficially the property of the company;..." (per James L.J. at p. 559). 

"No doubt winding up differs from bankruptcy in this respect, that in bankruptcy the whole estate, both legal and beneficial, is taken out of the bankrupt, and is vested in his trustees or assignees, whereas in a winding up the legal estate still remains in the company. But, in my opinion, the beneficial interest is clearly taken out of the company. What the statute says in s95 is, that from the time of the winding-up order all the powers of the directors of the company to carry on the trade or to deal with the assets of the company shall be wholly determined, and nobody shall have any power to deal with them except the official liquidator, and he is to deal with them for the purpose of collecting the assets and dividing them amongst the creditors. It appears to me that that does, in strictness, constitute a trust for the benefit of all the creditors,..." (per Mellish L.J. at p. 560). 

The authority of this case for the proposition that the property of the company ceases upon the winding up to belong beneficially to the company has now stood unchallenged for a hundred years. It has been repeated in successive editions of Buckley on the Companies Acts from 1897 to the present day. Nevertheless your Lordships are invited by the appellant company to say that it was wrong because it was founded on the false premise that the property is subject to a "trust" in the strict sense of that expression as it was used in equity before 1862. 

My Lords, it is not to be supposed that in using the expression "trust" and "trust property" in reference to the assets of a company in liquidation the distinguished Chancery judges whose judgments I have cited and those who followed them were oblivious to the fact that the statutory scheme for dealing with the assets of a company in the course of winding up its affairs differed in several aspects from a trust of specific property created by the voluntary act of the settlor. Some respects in which it differed were similar to those which distinguished the administration of estates of deceased persons and of bankrupts from an ordinary trust, another peculiar to the winding up of a company is that the actual custody, control, realisation and distribution of the proceeds of the property which is subject to the statutory scheme are taken out of the hands of the legal owner of the property, the company, and vested in a third party, the liquidator, over whom the company has no control. His status, as was held by Romer J. Knowles v Scott [1891] 1 Ch. 717 differs from that of a trustee "in the strict sense" for the individual creditors and members of the company who are entitled to share in the proceeds of realisation. He does not owe to them all the duties that a trustee in equity owes to his cestui que trust. All that was intended to be conveyed by the use of the expression "trust property" and "trust" in these and subsequent cases (of which the most recent is Pritchard v M H Builders (Wilmslow) Ltd [1969] 1 W.L.R. 409) was that the effect of the statute was to give to the property of a company in liquidation that essential characteristic which distinguished trust property from other property, viz., that it could not be used or disposed of by the legal owner for his own benefit, but must be used or disposed of for the benefit of other persons. 

The other members of the Court agreed
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CA: Sir Raymond Evershed MR; Birkett and Romer LJJ

In the middle of the nineteenth century Henry Davies and Joseph Whereat owned the White Cross Estate, which was a large area of land facing the sea at Weston-super-Mare. They decided to develop part of the land as a residential estate. A central rectangular area of 350 x 100 yards was set aside as a park: this became known as Ellenborough Park. One side of Ellenborough Park bordered on the sea, and a road (Ellenborough Crescent) was constructed around the other three sides. The land bordering the other side of Ellenborough Crescent was divided into building plots, and each building plot was sold off to a purchaser. The intention was that each purchaser would build a house on the plot purchased, in accordance with plans drawn up by Davies and Whereat, who would retain ownership of Ellenborough Park and of all the roads, paths and other communal parts of the estate.

    In the conveyances of each plot by Davies and Whereat (“the 1864 conveyances”) each purchaser was granted:

“the full enjoyment . . . at all times hereafter in common with the other persons to whom such easements may be granted of the pleasure ground set out and made in front of the said plot of land . . . in the centre of the square called Ellenborough Park . . . subject to the payment of a fair and just proportion of the costs charges and expenses of keeping in good order and condition the said pleasure ground”

Each conveyance also included a covenant by Davies and Whereat that, subject to each purchaser paying a proportion of the costs, they and subsequent owners of Ellenborough Park would 

“keep [Ellenborough Park] as an ornamental pleasure ground . . .  and also that they would not at any time thereafter erect or permit to be erected any dwelling‑house or other building (except any grotto bower summerhouse flower‑stand fountain music‑stand or other ornamental erection) within or on any part of the said pleasure ground . . .  but that the same shall at all times remain as an ornamental garden or pleasure ground.”

After the death of Davies and Whereat Ellenborough Park ultimately became vested in trustees holding on trust for the Davies family (“the trustees”). Meanwhile, houses had been built on all the building plots and all the original purchasers had either died or sold their interests to successors. 

   During the Second World War Ellenborough Park was requisitioned by the War Office and compensation was paid to the trustees. After the war, when the property was handed back by the authorities, the trustees applied to the court to determine whether the then owners of the houses bordering Ellenborough Crescent (“the owners of the houses”) (i) had an enforceable right to use Ellenborough Park and (ii) were entitled to a share of the compensation. 


Danckwerts J at first instance held (i) that the owners of the houses had easements conferring on them enforceable rights to use the park subject to payment of their proper contributions towards the expenses; and (ii) that the moneys received from the War Office should be applied by the plaintiffs in restoration of the park as a private pleasure ground, and that the balance of the compensation should be apportioned between the trustees and the owners of the houses. 

The first defendant (one of the Davies beneficiaries) appealed to the Court of Appeal: 

Evershed MR gave the single judgment of the court:

. . . The substantial question in the case, which we have briefly indicated, is one of considerable interest and importance.  It is clear from our brief recital of the facts that if the owners of the houses are now entitled to an enforceable right in respect of the use and enjoyment of Ellenborough Park, that right must have the character and quality of an easement as understood by, and known to, our law. It has therefore been necessary for us to consider carefully the qualities and characteristics of easements, and for such purpose to look back into the history of that category of incorporeal rights in the development of English real property law. 

  He considered a number of cases and concluded: . . . although the existence of gardens surrounded by houses, the owners or occupiers of which enjoy in practice the amenities of the gardens, is a well‑known feature of town development throughout the country, no other case appears to have come before the courts in which the validity of the rights in fact enjoyed in the gardens has ever been tested  . . . 

    Before we proceed to . . .  matters of fact, it will be proper as a foundation for all that follows in this judgment to attempt a brief account of the emergence in the course of the history of our law, of the rights known to us as “easements”, and thereafter, so far as relevant for present purposes, to formulate what can now be taken to be the essential qualities of those rights. For the former purpose we cannot do better than cite a considerable passage from the late Sir William Holdsworth’s Historical Introduction to the Land Law (Clarendon Press 1927), at p. 265, where the learned author states:


“Both the term ‘easement’ and the thing itself were known to the medieval common law.  At the latter part of the sixteenth century it was described in Kitchin’s book on courts, and defined in the later editions of the ‘Termes de la Ley’”

After stating the definition and observing its obvious defects from the point of view of modern law, Sir William proceeds:


   “But these defects in the definition are instructive because they indicate that the law as to easements was as yet rudimentary. It was still rudimentary when Blackstone wrote. In fact, right down to the beginning of the nineteenth century there was but little authority on many parts of this subject . . . The industrial revolution, which caused the growth of large towns and manufacturing industries, naturally brought into prominence such easements as ways, watercourses, light and support; and so Gale’s book [Gale on Easements, 12th ed) became the starting point of the modern law, which rests largely upon comparatively recent decisions. But, though the law of easements is comparatively modern, some of its rules have ancient roots. There is a basis of Roman rules introduced into English law by Bracton and acclimatized by Coke [in Coke upon Littleton] . . .  The law, as thus developed, sufficed for the needs of the country in the eighteenth century. But, as it was no longer sufficient for the new economic needs of the nineteenth century, an expansion and an elaboration of this branch of the law became necessary. It was expanded and elaborated partly on the basis of the old rules, which had been evolved by the working of the assize of nuisance, and its successor, the action on the case; partly by the help of Bracton’s Roman rules; and partly, as Gale’s book shows, by the help of the Roman rules taken from the Digest, which he frequently and continuously uses to illustrate and to supplement the existing rules of law.”

. . .  [This passage] sufficiently serves to explain the appearance and the prominence of Roman dicta in the English law of easements, commonly called indeed by the Latin name of “servitudes”. And it may well be possible that Farwell J’s rejection of the jus spatiandi as a legal right by English law [in A‑G v Antrobus [1905] 2 Ch 188, the Stonehenge case he refers to again below] was derived in part from its similar rejection by the law of Rome . . .  Nevertheless, apart from the opinion of Farwell J, there has been, as we have already observed, no judicial authority for adopting the Roman view in this respect into the English law. Moreover, the exact characteristics of the jus spatiandi mentioned by the Roman lawyers have to be considered. It by no means follows that the kind of right which is here in question, arising out of a method of urban development that would not have been known to Roman lawyers, can in any case be said to fall within its scope. In any event, its validity must depend, in our judgment, on a consideration of the qualities which must now be attributed to all easements by the law relating to easements as it has now developed in England.

   For the purposes of the argument before us counsel were content to adopt as correct the four characteristics formulated in Dr Cheshire’s Modern Real Property (7th Edition) p 456 et seq. They are (i) there must be a dominant and a servient tenement; (ii) an easement must accommodate the dominant tenement; (iii) dominant and servient owners must be different persons; and (iv) a right over land cannot amount to an easement unless it is capable of forming the subject‑matter of a grant.

He pointed out that the first and third of these characteristics could be disregarded for present purposes - each of the houses was a dominant tenement, Ellenborough Park was the servient tenement, and Ellenborough Park and the houses had different owners.
   The argument in the case is found accordingly to turn on the meaning and application to the circumstances of the present case of the second and fourth conditions; ie first, whether the alleged easement can be said in truth to “accommodate” the dominant tenement, in other words, whether there exists the required “connection” between the one and the other; and, second, whether the right alleged is “capable of forming the subject‑matter of a grant”.  

  The exact significance of this fourth and last condition is, at first sight perhaps, not entirely clear.  As between the original parties to the “grant” it is not in doubt that rights of this kind would be capable of taking effect by way of contract or licence.  But for the purposes of the present case, as the arguments made clear, the cognate questions involved under this condition are:  

  (a) whether the rights purported to be given are expressed in terms of too wide and vague a character; 

  (b) whether . . .  such rights would amount to rights of joint occupation or would substantially deprive the owners of the park of proprietorship or legal possession; and 

   (c) whether . . .  such rights constitute mere rights of recreation, possessing no quality of utility or benefit.

   . . . It is clear from [the 1864 conveyances] that the original common vendors were engaged on a scheme of development of this part of the White Cross Estate designed to produce a result of common experience: namely, a row of uniform houses facing inwards on a park or garden which was intended to form, and formed in fact, an essential characteristic belonging (and properly speaking “appurtenant”) to all and each of them. In substance, instead of each house being confined to its own small or moderate garden, each was to enjoy in common, but in common exclusively with the other houses in the crescent, a single large “private” garden  . . .  In our judgment, the language of [the 1864 conveyances] is clearly to the effect that the right of enjoyment of the garden was intended to be annexed to the premises sold, rather than given as a privilege personal to the purchaser. The enjoyment was not exclusive to those premises alone; it was to be held in common with the like rights annexed to the other houses in [Ellenborough Crescent]. But it was not contemplated that like rights should be otherwise extended so as to belong in any sense to premises not forming part of (or at least closely connected with) the square or their owners. 

   The position of the grant in [the 1864 conveyances] and its language show that, in the respects we have mentioned, the right granted was intended and treated as in pari materia with the rights of way and drainage similarly conferred . . . It was conceded that the rights, if effectual and enforceable, were conditional . . . on the house owners making their appropriate contributions to the cost of upkeep. In this respect, again, they were analogous . . . to the rights of way over the Crescent . . .  As a complement to the rights of enjoyment of the garden, subject to the condition of contribution, was the covenant by the vendors against building on the park and to the effect that the park should at all times remain as an ornamental garden. Counsel for the owners of the park did not seriously challenge the contentions of counsel for the owners of the houses that in their context the words of the covenant to which we have last referred could fairly be construed as implying a negative covenant on the vendors’ part against any user by them of the park otherwise than as a garden. There is clear authority that, if such be the substantial effect of the covenant, its benefit and burden will run with the land. The last consideration appreciably reinforces the view which we take of the meaning and intention of the deed to attach the garden rights in all respects like the rights of way and drainage to the land conveyed.

   It remains to interpret the actual terms of the grant itself  -  “the full enjoyment of the pleasure ground set out and made . . .”  Counsel for the owners of the park fastened on the presence of the word “full”, and the absence of any indication of the way in which the pleasure ground was to be used - or of any limitations on its use - and contended that the right or privilege given was a jus spatiandi in its strict sense, that is, a right to go or wander on the park and every part of it and enjoy its amenities (and even its produce) without stint.

  We do not so construe the words in their context. Although we are now anticipating to some extent the question which arises under the fourth of Dr Cheshire’s conditions, it seems to us, as a matter of construction, that the use contemplated and granted was the use of the park as a garden, the proprietorship of which (and the produce of which) remained vested in the vendors and their successors. The enjoyment contemplated was the enjoyment of the vendors’ ornamental garden in its physical state as such - the right, that is to say, of walking on or over those parts provided for such purpose, that is, pathways and (subject to restrictions in the ordinary course in the interest of the grass) the lawns; to rest in or on the seats or other places provided; and, if certain parts were set apart for particular recreations such as tennis or bowls, to use those parts for those purposes, subject again, in the ordinary course, to the provisions made for their regulation; but not to trample at will all over the park, to cut or pluck the flowers or shrubs, or to interfere in the laying out or upkeep of the park.  Such use or enjoyment is, we think, a common and clearly understood conception, analogous to the use and enjoyment conferred on members of the public, when they are open to the public, of parks or gardens such as St James’s Park, Kew Gardens or the gardens of Lincoln’s Inn Fields. In our judgment, the use of the word “full” does not import some wider, less well understood or definable privilege . . .  

  Nor does any difficulty arise out of the condition as to contribution, and counsel for the owners of the park did not, indeed, so suggest.  The obligation being a condition of the enjoyment, each house would be bound to contribute its due (that is, proportionate) share of the reasonable cost of upkeep.  

   . . . We pass accordingly to a consideration of the first of Dr Cheshire’s conditions - that of the accommodation of the alleged dominant tenements by the rights as we have interpreted them. He quoted with approval Cheshire’s explanation of what he meant by “accommodating” the dominant tenement: “a right enjoyed by one over the land of another does not possess the status of an easement unless it accommodates and serves the dominant tenement, and is reasonably necessary for the better enjoyment of that tenement, for if it has no necessary connection therewith, although it confers an advantage upon the owner and renders his ownership of the land more valuable, it is not an easement at all, but a mere contractual right personal to and only enforceable between the two contracting parties.”
   Can it be said, then, of the right of full enjoyment of the park in question which was granted by the [1864 conveyances] and which, for reasons already given, was, in our view, intended to be annexed to the property conveyed to [the original purchaser of the plot] that it accommodated and served that property? It is clear that the right did, in some degree, enhance the value of the property and this consideration cannot be dismissed as wholly irrelevant.  It is, of course, a point to be noted; but we agree with the submission of counsel for the owners of the park that it is in no way decisive of the problem; it is not sufficient to show that the right increased the value of the property conveyed unless it is also shown that it was connected with the normal enjoyment of that property.  

   It appears to us that the question whether or not this connection exists is primarily one of fact, and depends largely on the nature of the alleged dominant tenement and the nature of the right granted. As to the former, it was in the contemplation of the parties to the [1864 conveyances] that the property conveyed should be used for residential and not commercial purposes.  . . .  As to the nature of the right granted, the [1864 conveyances] show that the park was to be kept and maintained as a pleasure ground or ornamental garden, and that it was contemplated that it should at all times be kept in good order and condition and well stocked with plants and shrubs; and the vendors covenanted that they would not at any time thereafter erect or permit to be erected any dwelling‑house or other building (except a grotto, bower, summer‑house, flower‑stand, fountain, music‑stand or other ornamental erection) within or on any part of the pleasure ground.  

    On these facts counsel for the owners of the park submitted that the requisite connection between the right to use the park and the normal enjoyment of the houses which were built around it or near it had not been established. He likened the position to a right granted to the purchaser of a house to use the zoological gardens free of charge or to attend Lord’s cricket ground without payment. Such a right would undoubtedly, he said, increase the value of the property conveyed, but could not run with it at law as an easement, because there was no sufficient nexus between the enjoyment of the right and the use of the house. It is probably true, we think, that in neither of counsel’s illustrations would the supposed right constitute an easement, for it would be wholly extraneous to, and independent of, the use of a house as a house, ie as a place in which the householder and his family live and make their home. And it is for this reason that the analogy which counsel sought to establish between his illustrations and the present case cannot, in our opinion, be supported. A much closer analogy, as it seems to us, is the case of a man selling the freehold of part of his house and granting to the purchaser . . . the right, appurtenant to such part, to use the garden in common with the vendor . . . In such a case the test of connection or accommodation would be amply satisfied; for just as the use of a garden undoubtedly enhances, and is connected with, the normal enjoyment of the house to which it belongs, so also would the right granted, in the case supposed, be closely connected with the use and enjoyment of the part of the premises sold.

   Such, we think, is in substance the position in the present case. The park became a communal garden for the benefit and enjoyment of those whose houses adjoined it or were in its close proximity.  Its flower beds, lawns and walks were calculated to afford all the amenities which it is the purpose of the garden of a house to provide; and apart from the fact that these amenities extended to a number of householders instead of being confined to one . . . we can see no difference in principle between Ellenborough Park and a garden in the ordinary signification of that word. It is the collective garden of the neighbouring houses to whose use it was dedicated by the owners of the estate and as such amply satisfied, in our judgment, the requirement of connection with the dominant tenements to which it is appurtenant.  The result is not affected by the circumstance that the right to the park is in this case enjoyed by some few houses which are not immediately fronting on the park. The test for present purposes, no doubt, is that the park should constitute in a real and intelligible sense the garden (albeit the communal garden) of the houses to which the enjoyment is annexed. But we think that the test is satisfied as regards these few neighbouring, though not adjacent, houses. We think that the extension of the right of enjoyment to these few houses does not negative the presence of the necessary “nexus” between the subject‑matter enjoyed and the premises to which the enjoyment is expressed to belong.

   Counsel for the owners of the park referred us to, and to some extent relied on, Hill v Tupper (1863) 2 H & C 121, but in our opinion there is nothing in that case contrary to the view which we have expressed. In that case the owner of land adjoining a canal was granted the exclusive right to let boats out for hire on the canal. He did so and then sought to restrain a similar activity by a neighbouring landowner. He sought to establish that his grant constituted an easement but failed. As Pollock CB said in his judgment  “it is not competent to create rights unconnected with the use and enjoyment of land, and annex them to it so as to constitute a property in the grantee.”  It is clear that what the plaintiff was trying to do was to set up, under the guise of an easement, a monopoly which had no normal connection with the ordinary use of his land, but which was merely an independent business enterprise. So far from the right claimed sub‑serving or accommodating the land, the land was but a convenient incident to the exercise of the right. For the reasons which we have stated we are unable to accept the contention that the right to the full enjoyment of Ellenborough Park fails in limine to qualify as a legal easement for want of the necessary connection between its enjoyment and the use of the properties comprised in the [1864 conveyances]. 

    We turn next to Dr Cheshire’s fourth condition for an easement - that the right must be capable of forming the subject‑matter of a grant.  As we have earlier stated, satisfaction of the condition in the present case depends on a consideration of these questions: (a) whether the right conferred is too wide and vague, (b) whether it is inconsistent with the proprietorship or possession of the alleged servient owners, and (c) whether it is a mere right of recreation without utility or benefit.

    To the first of these questions the interpretation which we have given to the [1864 conveyances] provides, in our judgment, the answer; for we have construed the right conferred as being both well defined and commonly understood. In these essential respects the right may be said to be distinct from the indefinite and unregulated privilege which, we think, would ordinarily be understood by the Latin term “jus spatiandi”, a privilege of wandering at will over all and every part of another’s field or park, and which, though easily intelligible as the subject‑matter of a personal licence, is something substantially different from the subject‑matter of the grant in question, viz., the provision for a limited number of houses in a uniform crescent of one single large but private garden. Our interpretation of the deed also provides, we think, the answer to the second question: the right conferred no more amounts to a joint occupation of the park with its owners, no more excludes the proprietorship or possession of the latter, than a right of way granted through a passage or than the use by the public of the gardens of Lincoln’s Inn Fields (to take one of our former examples) amount to joint occupation of that garden with the London County Council, or involve an inconsistency with the possession or proprietorship of the council as lessees. It is conceded that in any event the owners of the park are entitled to cut the timber growing on the park and to retain its proceeds. We have said that in our judgment, under the deed, the flowers and shrubs grown in the garden are equally the property of the owners of the park.  We see nothing repugnant to a man’s proprietorship or possession of a piece of land that he should decide to make of it and maintain it as an ornamental garden, and should grant rights to a limited number of other persons to come into it for the enjoyment of its amenities. 

   Counsel for the owners of the park relied in this part of his case on the recent decision of Copeland v Greenhalf [1952] 1 All ER 809 and the ratio of the judgment of Upjohn J. The relevant facts were that a claim was made to a prescriptive right to deposit, and leave for an indefinite time, vehicles on an undefined part of a strip of land which was subject to a right of way. It appeared that the claimant was by trade a wagon repairer, and that the vehicles were deposited by him on the land in the course of his business and while awaiting repairs. It further appeared that wagons were commonly repaired while remaining so deposited. On these facts the learned judge -very justifiably (if we may say so) - found that the claimant was occupying and seeking the right to occupy an unspecified part of the land for the purpose of his business, and carrying on such business on the land so occupied. The learned judge said (at p 812):


“ . . . in my judgment the right claimed here goes wholly outside any normal idea of an easement, that is, the right of the occupier of a dominant tenement over a servient tenement. This claim really amounts to a claim to a joint user of the land by the defendant. Practically he is claiming the whole beneficial user of the strip of land on the south‑east side of the track so that he can leave there as many or as few lorries as he likes for any time that he likes and enter on it by himself, his servants and agents, to do repair work. In my judgment, that is not a claim which can be established as an easement. It is virtually a claim to possession, if necessary to the exclusion of the owner, or, at any rate, to a joint user, and no authority has been cited to me which would justify me in coming to the conclusion that a right of this wide and undefined nature can be the proper subject‑matter of an easement. It seems to me that for this claim to succeed it must really amount to a right of possession by long adverse possession. I say nothing, of course, as to the creation of such rights by grant or by covenant. I am dealing solely with the question of a claim arising by prescription.”

We do not think that the facts of Copeland v Greenhalf bear any real relation to the present case, and the judgment of Upjohn J constitutes no authority relevant to our decision.

He then turned to the third of the questions arising under Cheshire’s fourth condition - is the right of utility and benefit, or is it merely of mere recreation and amusement? He traced this requirement back to a dictum of Martin B in Mounsey v Ismay (1865) 3 H & C at 498. He referred to several cases in which the requirement of utility and benefit had been assumed or discussed, including Solomon v Vintners’ Co (1859) H & N at 593 “in which it was suggested that one who had for a long period played rackets against the wall of a neighbour would have a right not to have the wall pulled down, and the Scottish case of Dempster v Cleghorn (1813) 2 Dow 40 which concerned a dispute between inhabitants of the City of St Andrews and others who claimed the right of playing golf on the St Andrews’ Golf Links, and a tenant whose rabbits were said to be interfering with the proper maintenance of the golf course (a case said to have excited “great warmth of feeling - which indeed may sufficiently appear from the allegation that some of the rabbits on the course were English rabbits”). He pointed out that in Mounsey v Ismay itself, where the question at issue was whether the freemen and citizens of a town had a right to hold horse races on a piece of land on specific days throughout the year, the right claimed failed to qualify as an easement because there was no dominant tenement. Anything said by Martin B about the requirement of utility and benefit was, therefore obiter dictum:

In any case, if the proposition [that there is a requirement of utility and benefit] is well‑founded, we do not think that the right to use a garden of the character with which we are concerned in this case can be called one of mere recreation and amusement, as those words were used by Martin B. No doubt a garden is a pleasure, and on high authority it is the purest of pleasures; but, in our judgment, it is not a right having no quality either of utility or benefit as those words should be understood. The right here in suit is, for reasons already given, one appurtenant to the surrounding houses as such, and constitutes a beneficial attribute of residence in a house as ordinarily understood. Its use for the purposes, not only of exercise and rest but also for such normal domestic purposes as were suggested in argument - for example, for taking out small children in perambulators or otherwise - is not fairly to be described as one of mere recreation or amusement, and is clearly beneficial to the premises to which it is attached. If Martin B’s test is applied, the right in suit is, in point of utility, fairly analogous to a right of way passing over fields to, say, the railway station, which would be none the less a good right, even though it provided a longer route to the objective. We think, therefore, that the statement of Martin B must at least be confined to the exclusion of rights to indulge in such recreations as were in question in the case before him, horse racing or perhaps playing games, and has no application to the facts of the present case.

   As appears from what has been stated earlier the right to the full enjoyment of Ellenborough Park which was granted by the [1864 conveyances] was in substance no more than a right to use the park as a garden in the way in which gardens are commonly used. In a sense, no doubt, such a right includes something of a jus spatiandi in as much as it involves the principle of wandering at will round each and every part of the garden except, of course, such parts as comprise flower beds, or are laid out for some other purpose, which renders walking impossible or unsuitable. We doubt, nevertheless, whether the right to use and enjoy a garden in this manner can with accuracy be said to constitute a mere jus spatiandi. Wandering at large is of the essence of such a right and constitutes the main purpose for which it exists. A private garden, on the other hand, is an attribute of the ordinary enjoyment of the residence to which it is attached, and the right of wandering in it is but one method of enjoying it. On the assumption, however, that the right now in question does constitute a jus spatiandi, or that it is analogous thereto, it becomes necessary to consider whether the right which is in question in these proceedings is, for that reason, incapable of ranking in law as an easement.

   . . .  A‑G v  Antrobus [1905] 2 Ch 188 . . .  was an action which was brought by the Attorney‑General at the relation of the chairman of the local parish council and certain gentlemen interested in the preservation of public rights in open spaces and footpaths against the then owner of the land on which Stonehenge stands, for an order for the removal of certain fences which the defendant had erected round Stonehenge. It will be seen accordingly that the object of the action was to establish public, as distinct from private, rights. The public rights, as so asserted, were to have free access to Stonehenge by means of roads running up and through the same, such rights being founded on an alleged trust, created by a lost grant or declaration or by lost statute, for the free user by the public of Stonehenge as a place of resort and for the free access of the public thereto by means of the said roads. At the trial, as appears from the judgment of Farwell J, the plaintiffs produced no evidence that Stonehenge was subject to a trust for its free user by the public, but asked the court to presume a lost grant or statute because for many years past the public had been in the habit of visiting the place. This the learned judge declined to do. He found as a fact that there had, for many years past, been a large amount of traffic to Stonehenge as the end and object of the journey, and that the journeys had been made for the purpose of visiting the stones and of staying there for such period as each visitor might find pleasant for the purposes of inspection, instruction and general enjoyment. In refusing to presume a lost grant or statute conferring on the public the right of free user of Stonehenge the learned judge said  “ . . . the right of walking around and inspecting the stones is not one which could be the subject‑matter of a grant . . .” Later in his judgment, when considering whether certain of the tracks which led to Stonehenge were public highways, he said (ibid at 205-6):


“The whole object of the journeys was to see the stones, and as there can be no legal right of visiting, walking about, and inspecting the stones in the public, these visits must be deemed to have been by the permission of the owner . . Further, the tracks which lead into the circle cease there and do not cross, and the public have no jus spatiandi or manendi within the circle. The claim, therefore, is to use tracks which in fact lead nowhere.”

Now it is quite true that in this judgment Farwell J said that the jus spatiandi is not “known to our law as a possible subject‑matter of grant or prescription” and that this formula is on its face wide enough to exclude the purported grant in express terms of such a right to a purchaser as appurtenant to his property. But no such grant was in question in the case, which was solely concerned with the alleged rights of the public as a whole. In our judgment the learned judge was addressing his mind to those rights and to those alone, and he held that as they could not be the subject‑matter of a grant he was unable to presume a lost grant which purported to create them. He held also that a jus spatiandi cannot be acquired by public user as an easement and this is clearly so if only for the reason that there can be no dominant tenement to which the easement could be said to be appurtenant. It does not necessarily follow from this, however, that no such jus could be acquired by individuals by prescription and still less does it follow (which is the material point for present purposes) that no such jus could be created in favour of an individual for the better enjoyment of his property by a grant which was express in its terms . . .  

He concluded that Danckwerts J had reached the correct conclusion in this case, and that accordingly the appeal should be dismissed.
