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LORD BRIDGE OF HARWICH. (with whom Brandon, Ackner and Jauncey agreed) 

  My Lords, the issue in this appeal is whether a periodic tenancy held by two or more tenants jointly can be brought to an end by a notice to quit by one of the joint tenants without the consent of the others. It arises for determination in the following circumstances. The appellant, Mr. Monk, and Mrs. Powell were granted by the respondent council a weekly tenancy of a flat at 35, Niton Street, London S.W.6 where they cohabited. The tenancy was terminable by four weeks' notice to expire on a Monday. In 1988 the appellant and Mrs. Powell fell out and Mrs. Powell left the flat. She consulted the council who agreed to rehouse her if she would terminate the tenancy of the flat by giving an appropriate notice, which she did. The notice was given without the appellant's knowledge or consent but the council immediately notified him that the tenancy had been determined and in due course brought proceedings in the West London County Court to recover possession. . . . 

  Your Lordships are not technically bound by any previous decision and before examining the relevant authorities I think it helpful to consider whether the application of first principles suggests the answer to the question at issue. For a large part of this century there have been many categories of tenancy of property occupied for agricultural, residential and commercial purposes where the legislature has intervened to confer upon tenants extra-contractual rights entitling them to continue in occupation without the consent of the landlord, either after the expiry of a contractual lease for a fixed term or after notice to quit given by the landlord to determine a contractual periodic tenancy. It is primarily in relation to joint tenancies in these categories that the question whether or not notice to quit given by one of the joint tenants can determine the tenancy is of practical importance, particularly where, as in the instant case, the effect of the determination will be to deprive the other joint tenant of statutory protection. This may appear an untoward result and may consequently provoke a certain reluctance to hold that the law can permit one of two joint tenants unilaterally to deprive his co-tenant of ‘rights’ which both are equally entitled to enjoy. But the statutory consequences are in truth of no relevance to the question which your Lordships have to decide. That question is whether, at common law, a contractual periodic tenancy granted to two or more joint tenants is incapable of termination by a tenant's notice to quit unless it is served with the concurrence of all the joint tenants. That is the proposition which the appellant must establish in order to succeed.

  As a matter of principle I see no reason why this question should receive any different answer in the context of the contractual relationship of landlord and tenant than that which it would receive in any other contractual context. If A and B contract with C on terms which are to continue in operation for one year in the first place and thereafter from year to year unless determined by notice at the end of the first or any subsequent year, neither A nor B has bound himself contractually for longer than one year. To hold that A could not determine the contract at the end of any year without the concurrence of B and vice versa would presuppose that each had assumed a potentially irrevocable contractual obligation for the duration of their joint lives, which, whatever the nature of the contractual obligations undertaken, would be such an improbable intention to impute to the parties that nothing less than the clearest express contractual language would suffice to manifest it. Hence, in any ordinary agreement for an initial term which is to continue for successive terms unless determined by notice, the obvious inference is that the agreement is intended to continue beyond the initial term only if and so long as all parties to the agreement are willing that it should do so. In a common law situation, where parties are free to contract as they wish and are bound only so far as they have agreed to be bound, this leads to the only sensible result.

  Thus the application of ordinary contractual principles leads me to expect that a periodic tenancy granted to two or more joint tenants must be terminable at common law by an appropriate notice to quit given by any one of them whether or not the others are prepared to concur. But I turn now to the authorities to see whether there is any principle of the English law of real property and peculiar to the contractual relationship of landlord and tenant which refutes that expectation or whether the authorities confirm it. A useful starting point is the following passage from Blackstone's Commentaries, Book II (1766), ch. 9, pp. 145-147, which explains clearly how the law developed the concept of a yearly tenancy from the earlier concept of a tenancy at will which gave the tenant no security of tenure: 
    'The second species of estates not freehold are estates at will. An estate at will is where lands and tenements are let by one man to another, to have and to hold at the will of the lessor; and the tenant by force of this lease obtains possession. Such tenant hath no certain indefeasible estate, nothing that can be assigned by him to any other; for that the lessor may determine his will, and put him out whenever he pleases. But every estate at will is at the will of both parties, landlord and tenant, so that either of them may determine his will, and quit his connections with the other at his own pleasure. Yet this must be understood with some restriction. For, if the tenant at will sows his land, and the landlord before the corn is ripe, or before it is reaped, puts him out, yet the tenant shall have the emblements, and free ingress, egress, and regress, to cut and carry away the profits. and this for the same reason, upon which all the cases of emblements turn; viz. the point of uncertainty: since the tenant could not possibly know when his landlord would determine his will, and therefore could make no provision against it; and having sown the land, which is for the good of the public, upon a reasonable presumption, the law will not suffer him to be a loser by it. But it is otherwise, and upon reason equally good, where the tenant himself determines the will; for in this case the landlord shall have the profits of the land. . . . 
    'The law is however careful, that no sudden determination of the will by one party shall tend to the manifest and unforeseen prejudice of the other. This appears in the case of emblements before-mentioned; and, by a parity of reason, the lessee after the determination of the lessor's will, shall have reasonable ingress and egress to fetch away his goods and utensils. And, if rent be payable quarterly or half-yearly, and the lessee determines the will, the rent shall be paid to the end of the current quarter or half-year. And, upon the same principle, courts of law have of late years leant as much as possible against construing demises, where no certain term is mentioned, to be tenancies at will; but have rather held them to be tenancies from year to year so long as both parties please, especially where an annual rent is reserved: in which case they will not suffer either party to determine the tenancy even at the end of the year, without reasonable notice to the other.' 
   I have added emphasis to the phrase 'from year to year so long as both parties please' because in its Latin version 'de anno in annum quamdiu ambabus partibus placuerit' this same phrase is used repeatedly in a passage from Bacon's Abridgment, 7th ed. (1832), vol. IV, pp. 838-839, which has always been treated as of the highest authority, as apt to describe the essential characteristics of a yearly tenancy.
    Hence, from the earliest times a yearly tenancy has been an estate which continued only so long as it was the will of both parties that it should continue, albeit that either party could only signify his unwillingness that the tenancy should continue beyond the end of any year by giving the appropriate advance notice to that effect. Applying this principle to the case of a yearly tenancy where either the lessor's or the lessee's interest is held jointly by two or more parties, logic seems to me to dictate the conclusion that the will of all the joint parties is necessary to the continuance of the interest.
  He then considered Aslin v Summersett (1830) 1 B & Ad 135, where it was held that a notice to quit given by only one of two or more joint landlords was sufficient to terminate the tenancy; one of the reasons given by the court was that it would be unfair on the tenant to decide otherwise, because, in the state of the law as it then was, the notice to quit would operate on the share of the landlord who served it, leaving the tenant with a tenancy affecting only the shares of the others: Now it was rightly pointed out in argument that part of the reasoning in this passage was dictated by considerations derived from the incidents of joint land tenure at law which were swept away by the reforming legislation of 1925. But this can in no way detract from the validity of the proposition emphasised in the judgment that the yearly tenant of a property let to him by joint freeholders 'holds the whole of all so long as he and all shall please.' This by itself is a sufficient and independent ground for the conclusion of the court that notice to quit by any one joint freeholder was effective to determine the tenancy. Precisely the same reasoning would apply to the operation of a notice to quit by one of two or more joint yearly tenants 

   He then considered the subsequent authorities, including          where it was held that the concurrence of all joint holders of the tenant’s interest was required for a surrender of a fixed term lease, and in which Somervell LJ said(792-3)  
    'There is, we think, force in the submission made on behalf of the plaintiffs, that in the case of a periodic tenancy Lord Tenterden's principle [in Aslin v Summersett] would apply when there were joint lessees. A periodic tenancy continues from period to period unless the notice agreed or implied by law is given. But if one of two joint lessees who 'hold the whole' wishes it not to continue beyond the end of a period, it might well be held that it did not continue into a new period. That would happen only if all, that is, the joint lessees, shall please. 
    'If one considers a lease to joint lessees for a term certain with a right of renewal, it would be obvious, we think, that both must join in requiring a renewal. A periodic tenancy renews itself unless either side brings it to an end. But if one of two or more joint lessees does not desire it to continue, we would have thought that it was in accordance with Lord Tenterden's principle, and with common sense, that he should be able to make that effective.'
The judgment added, at pp. 794-795: 
    'Even if we are wrong in what we have said with regard to a right to determine within the period of the lease as distinct from a right to terminate a periodic tenancy, we would have thought it plain that one of two joint lessees cannot, in the absence of express words or authority, surrender the rights held jointly. If property or rights are held jointly, prima facie a transfer must be by or under the authority of all interested. The answer suggested to this is the principle laid down in Doe d. Aslin v. Summersett. That case, for reasons which we have given, is not in our view an exception to the rule we have just stated. It is an illustration, in a highly technical field, of the general principle that if a joint enterprise is due to terminate on a particular day, all concerned must agree if it is to be renewed or continued beyond that day. To use Lord Tenterden's phrase, it will only be continued if 'all shall please."  
To this formidable body of English authority [in support of the proposition that notice to quit served by only one joint holder is sufficient to terminate a periodic tenancy] there must be added the decision of the Court of Session in Smith v Grayton Estates Ltd 1960 S.C. 349 which shows that Scottish law, although using different terminology, applies essentially the same principle to give the same answer to the same question. [in that case] Lord President Clyde said, at pp. 354-355: 
‘Tacit relocation [the Scottish equivalent of a periodic tenancy] is not an indefinite prolongation of a lease. It is the prolongation each year of the tenancy for a further one year, if the actings of the parties to the lease show that they are consenting to this prolongation. For, as in all contracts, a tacit relocation or reletting must be based on consent. In the case of tacit relocation the law implies that consent if all the parties are silent on the matter. Hence, where there are joint tenants, tacit consent by both of them is necessary to secure the prolongation and to enable tacit relocation to operate. Silence by both is necessary to presume that both the tenants wish the tenancy to continue for another year. On the other hand, if both are not silent, and if one gives due notice of termination, the consent necessary for tacit relocation to operate is demonstrably not present, and tacit relocation will not operate beyond the date of termination in the notice. Clearly, in the present case, there is not such tacit consent, and, in my view, a notice by one of the two joint tenants is enough to exclude the further operation of tacit relocation.’
. . . There are three principal strands in the argument advanced for the appellant. First, reliance is placed on the judgment in Gandy v. Jubber (1865) 9 B. & S. 15, for the proposition that a tenancy from year to year, however long it continues, is a single term, not a series of separate lettings  . . .  The passage relied on reads, at p. 18: 
    'There frequently is an actual demise from year to year so long as both parties please. The nature of this tenancy is discussed in 4 Bac. Abr. tit. Leases and Terms for Years, pp. 838, 839, 7th ed., and this article has always been deemed of the highest authority being said to be the work of Gilbert C.B. It seems clear that the learned author considered that the true nature of such a tenancy is that it is a lease for two years certain, and that every year after it is a springing interest arising upon the first contract and parcel of it, so that if the lessee occupies for a number of years, these years by computation from time past, make an entire lease for so many years, and that after the commencement of each new year it becomes an entire lease certain for the years past and also for the year so entered on, and that it is not a reletting at the commencement of the third and subsequent years. We think this is the true nature of a tenancy from year to year created by express words, and that there is not in contemplation of law a recommencing or reletting at the beginning of each year.' 
It must follow from this principle, Mr. Reid submits, that the determination of a periodic tenancy by notice is in all respects analogous to the determination of a lease for a fixed term in the exercise of a break clause, which in the case of joint lessees clearly requires the concurrence of all. But reference to the passage from Bacon's Abridgment, 7th ed., vol. IV, p. 839, on which the reasoning is founded shows that this analogy is not valid. The relevant passage reads: 
    'A parol lease was made de anno in annum, quamdiu ambabus partibus placuerit; it was adjudged that this was but a lease for a year certain, and that every year after it was a springing interest, arising upon the first contract and parcel of it; so that if the lessee had occupied eight or ten years, or more, these years, by computation from the time past, made an entire lease for so many years; and if rent was in arrear for part of one of those years, and part of another, the lessor might distrain and avow as for so much rent arrear upon one entire lease, and need not avow as for several rents due upon several leases, accounting each year a new lease. It was also adjudged, that after the commencement of each new year, this was become an entire lease certain for the years past, and also for the year so entered upon; so that neither party could determine their wills till that year was run out, according to the opinion of the two judges in the last case. and this seems no way impeached by the statute of frauds and perjuries, which enacts, that no parol lease for above three years shall be accounted to have any other force or effect than of a lease only at will: for at first, this being a lease certain only for one year, and each accruing year after being a springing interest for that year, it is not a lease for any three years to come, though by a computation backwards, when five or six or more years are past, this may be said a parol lease for so many years; but with this the statute has nothing to do, but only looks forward to parol leases for above three years to come.' 
Thus the fact that the law regards a tenancy from year to year which has continued for a number of years, considered retrospectively, as a single term in no way affects the principle that continuation beyond the end of each year depends on the will of the parties that it should continue or that, considered prospectively, the tenancy continues no further than the parties have already impliedly agreed upon by their omission to serve notice to quit.

  The second submission for the appellant is that, whatever the law may have been before the enactment of the Law of Property Act 1925, the effect of that statute, whereby a legal estate in land vested in joint tenants is held on trust for sale for the parties beneficially entitled, coupled with the principle that trustees must act unanimously in dealing with trust property, is to reverse the decision in Summersett's Case, 1 B. & Ad. 135 and to prevent one of two joint tenants determining a periodic tenancy without the concurrence of the other. It is unnecessary to consider the position where the parties beneficially entitled are different from those who hold the legal interest. But where, as here, two joint tenants of a periodic tenancy hold both the legal and the beneficial interest, the existence of a trust for sale can make no difference to the principles applicable to the termination of the tenancy. At any given moment the extent of the interest to which the trust relates extends no further than the end of the period of the tenancy which will next expire on a date for which it is still possible to give notice to quit. If before 1925 the implied consent of both joint tenants, signified by the omission to give notice to quit, was necessary to extend the tenancy from one period to the next, precisely the same applies since 1925 to the extension by the joint trustee beneficiaries of the periodic tenancy which is the subject of the trust.
    Finally, it is said that all positive dealings with a joint tenancy require the concurrence of all joint tenants if they are to be effective. Thus, a single joint tenant cannot exercise a break clause in a lease, surrender the term, make a disclaimer, exercise an option to renew the term or apply for relief from forfeiture. All these positive acts which joint tenants must concur in performing are said to afford analogies with the service of notice to determine a periodic tenancy which is likewise a positive act. But this is to confuse the form with the substance. The action of giving notice to determine a periodic tenancy is in form positive; but both on authority and on the principle so aptly summed up in the pithy Scottish phrase 'tacit relocation' the substance of the matter is that it is by his omission to give notice of termination that each party signifies the necessary positive assent to the extension of the term for a further period.

    For all these reasons I agree with the Court of Appeal that, unless the terms of the tenancy agreement otherwise provide, notice to quit given by one joint tenant without the concurrence of any other joint tenant is effective to determine a periodic tenancy   . . . 

    I would accordingly dismiss the appeal.
LORD BROWNE-WILKINSON
  My Lords, there are two instinctive reactions to this case which lead to diametrically opposite conclusions. The first is that the flat in question was the joint home of the appellant and Mrs. Powell: it therefore cannot be right that one of them unilaterally can join the landlords to put an end to the other's rights in the home. The second is that the appellant and Mrs. Powell undertook joint liabilities as tenants for the purpose of providing themselves with a joint home and that, once the desire to live together has ended, it is impossible to require that the one who quits the home should continue indefinitely to be liable for the discharge of the obligations to the landlord under the tenancy agreement.

  These two instinctive reactions are mirrored in the legal analysis of the position. In certain cases a contract between two persons can, by itself, give rise to a property interest in one of them. The contract between a landlord and a tenant is a classic example. The contract of tenancy confers on the tenant a legal estate in the land: such legal estate gives rise to rights and duties incapable of being founded in contract alone. The revulsion against Mrs. Powell being able unilaterally to terminate the appellant's rights in his home is property based: the appellant's property rights in the home cannot be destroyed without his  consent. The other reaction is contract based: Mrs. Powell cannot be held to a tenancy contract which is dependant for its continuance on the will of the tenant.

  The speech of my noble and learned friend, Lord Bridge of Harwich, traces the development of the periodic tenancy from a tenancy at will. He demonstrates that a periodic tenancy is founded on the continuing will of both landlord and tenant that the tenancy shall persist. Once either the landlord or the tenant indicates, by appropriate notice, that he no longer wishes to continue, the tenancy comes to an end. The problem is to determine who is 'the landlord' or ' the tenant' when there are joint lessors or joint lessees.

  In property law, a transfer of land to two or more persons jointly operates so as to make them, vis a vis the outside world, one single owner. 'Although as between themselves joint tenants have separate rights, as against everyone else they are in the position of a single owner:' Megarry and Wade, The Law of Real Property, 5th ed. (1984), p. 417. The law would have developed consistently with this principle if it had been held that where a periodic tenancy has been granted by or to a number of persons jointly, the relevant 'will' to discontinue the tenancy has to be the will of all the joint lessors or joint lessees who together constitute the owner of the reversion or the term as the case may be.

    At one stage the law seems to have flirted with adopting this approach . . . he considered the relevant authorities . . .  Despite this flirtation, the law was in my judgment determined in the opposite sense by Aslin v. Summersett (1830) 1 B. & Ad. 135. The contractual, as opposed to the property, approach was adopted. Where there were joint lessors of a periodic tenancy, the continuing 'will' had to be the will of all the lessors individually, not the conjoint will of all the lessors collectively. This decision created an exception to the principles of the law of joint ownership: see Megarry and Wade, 5th ed., pp. 421-422.

  It was submitted that this House should overrule Summersett's Case. But, as my noble and learned friend, Lord Bridge of Harwich, has demonstrated, the decision was treated throughout the 19th century as laying down the law in relation to the rights of joint lessors. It is not suggested that the position of joint lessees can be different. Since 1925 the law as determined in Summersett's case has been applied to notices to quit given by one of several joint lessees. In my judgment no sufficient reason has been shown for changing the basic law which has been established for 160 years unless, as was suggested, the 1925 legislation has altered the position.

  Before 1925 property belonging to two or more persons concurrently could be held by them in undivided or divided shares at law. The Law of Property Act 1925 changed this and requires that, even in the case of joint tenants, they hold the legal estate as joint tenants on trust for themselves as joint tenants in equity: section 36(1). It was suggested that the interposition of this statutory trust for sale has altered the position: since the appellant and Mrs. Powell held the legal estate in the periodic tenancy as trustees and trustees must act unanimously, neither of them individually could give a valid notice to quit.
  In my view this submission fails. The trust property in question was a periodic tenancy. As between the lessor and the lessees the nature of the contract of tenancy cannot have been altered by the fact that the lessees were trustees. The tenancy came to an end when one of the lessees gave notice to quit. It may be that, as between the lessees, the giving of the notice to quit was a breach of trust, theoretically giving rise to a claim by the appellant against Mrs. Powell for breach of trust. Even this seems to me very dubious since the overreaching statutory trusts for sale imposed by the Law of Property Act 1925, do not normally alter the beneficial rights inter se of the concurrent owners: see In re Warren [1932] 1 Ch 42, 47, per Maugham J.; and Bull v Bull [1955] 1 QB 234. But even if, contrary to my view, the giving of the notice to quit by Mrs. Powell was a breach of trust by her, the notice to quit was not a nullity. It was effective as between the lessor and the lessees to terminate the tenancy. The fact that a trustee acts in breach of trust does not mean that he has no capacity to do the act he wrongly did. The breach of trust as between Mrs. Powell and the appellant could not affect the lessors unless some case could be mounted that the lessors were parties to the breach, a case which Mr. Reid, for the appellant, did not seek to advance. Therefore in my judgment the 1925 legislation does not affect this case.

  For these reasons and those given by my noble and learned friend, Lord Bridge of Harwich, I too would dismiss this appeal.
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Lord Templeman, Lord Griffiths, Lord Goff of Chieveley, Lord Browne-Wilkinson and Lord Mustill

LORD TEMPLEMAN.  My Lords, this appeal arises out of a memorandum of agreement dated 19 December 1930 said to have created a lease for a term which was not limited to expire by effluxion of time and cannot now be determined by the landlord.

By the agreement, the London County Council let to one Nathan a strip of land with a frontage of 36 feet to Walworth Road, a thoroughfare in Southwark, and a depth of 25 feet, at a rent of £30 per annum from 19 December 1930 ‘until the tenancy shall be determined as hereinafter provided’.  The only relevant proviso for determination is contained in clause 6 which reads as follows:

‘The tenancy shall continue until the said land is required by the Council for the purposes of the widening of Walworth Road and the street paving works rendered necessary thereby and the Council shall give two months’ notice to the tenant at least prior to the day of determination when the said land is so required and thereupon the tenant shall give vacant possession to the Council of the said land …’

By the agreement the tenant was authorised to erect ‘temporary one-storey shops or buildings of one storey and for the retention of such shops or buildings as temporary structures’ until the land was required for road widening and he was then bound to remove the temporary structures and clear the land.  The council agreed to pay all the costs of road making and paving works.  The agreement was clearly intended to be of short duration and could have been secured by a lease for a fixed term, say five or ten years, with power for the landlord to determine before the expiry of that period for the purposes of the road widening.  Unfortunately the agreement was not so drafted.  Over 60 years later Walworth Road has not been widened, the freehold is now vested in the appellant second to fourth defendants [Barron Investments Ltd, Alan Moss Bayes and Joan Estelle Bayes] who purchased the property from the first defendant, the London Residuary Body, after it had issued a notice to quit, the defendants have no road-making powers and it does not appear that the road will ever be widened.  The benefit of the agreement is now vested in the respondent plaintiffs, Prudential Assurance Co Ltd.  The agreement purported to grant a term of uncertain duration which, if valid, now entitles the tenant to stay there for ever and a day at the 1930 rent of £30; valuers acting for both parties have agreed that the annual current commercial rent exceeds £10,000.

A demise for years is a contract for the exclusive possession and profit of land for some determinate period.  Such an estate is called a ‘term’.  Thus Coke on Littleton said (Co Litt (19th edn, 1832) para 45b): ‘“Terminus” in the understanding of the law does not only signify the limits and limitation of time, but also the estate and interest that passes for that time.’

Blackstone in his Commentaries (2 Bl Com (1st edn, 1766) 143) said:

‘EVERY estate which must expire at a period certain and prefixed, by whatever words created, is an estate for years.  And therefore this estate is frequently called a term, terminus, because it’s duration or continuance is bounded, limited, and determined: for every such estate must have a certain beginning, and certain end.’

In Say v Smith (1530) 1 Plowd 269, 75 ER 410 a lease for a certain term purported to add a term which was uncertain; the lease was held valid only as to the certain term.  Anthony Brown J is reported to have said (1 Plowd 269 at 272, 75 ER 410 at 415):

 ‘Every contract sufficient to make a lease for years ought to have certainty in three limitations, viz.  in the commencement of the term, in the continuance of it, and in the end of it: so that all these ought to be known at the commencement of the lease, and words in a lease, which don’t make this appear, are but babble … And these three are in effect but one matter, shewing the certainty of the time for which the lessee shall have the land, and if any of these fail, it is not a good lease, for then there wants certainty.’ 

The Law of Property Act 1925, taking up the same theme, provided:

‘1.—(1) The only estates in land which are capable of subsisting or of being conveyed or created at law are—(a) An estate in fee simple absolute in possession;(b) A term of years absolute …’

Section 205(1)(xxvii) was in these terms:

‘“Term of years absolute” means a term of years … either certain or liable to determination by notice, re-entry, operation of law, or by a provision for cesser on redemption, or in any other event (other than the dropping of a life, or the determination of a determinable life interest)… and in this definition the expression “term of years” includes a term for less than a year, or for a year or years and a fraction of a year or from year to year.’

The term expressed to be granted by the agreement in the present case does not fall within this definition.

Ancient authority, recognised by the 1925 Act, was applied in Lace v Chandler [1944] KB 368.  A dwelling house was let at the rent of 16s 5d per week.  Lord Greene MR (no less) said at 370–371:

 ‘Apart from one circumstance, there could be no question that this was an ordinary weekly tenancy, duly determinable at a week’s notice.  But the parties in the rent-book agreed to a term which appears there expressed by the words “furnished for duration”—which must mean the duration of the war.  The question immediately arises whether a tenancy for the duration of the war creates a good leasehold interest.  In my opinion, it does not.  A term created by a leasehold tenancy agreement must be a term which is either expressed with certainty and specifically, or is expressed by reference to something which can, at the time when the lease takes effect, be looked to as a certain ascertainment of what the term is meant to be.  In the present case, when this tenancy agreement took effect, the term was completely uncertain.  It was impossible to say how long the tenancy would endure.  Counsel for the tenant in his argument has maintained that such a lease would be a good lease; and that, even if the term is uncertain at the beginning of the term, when the lease takes effect, the fact that at some future time it will be made certain is sufficient to make it a good lease.  In my opinion, that argument is not to be sustained.  I do not propose to go into the authorities on the matter; but in Foa on Landlord and Tenant (6th edn, 1924) p 115, the law is stated in this way and, in my opinion, correctly stated: “The habendum in a lease must point out the period during which the enjoyment of the premises is to be had; so that the duration, as well as the commencement of the term, must be stated.  The certainty of a lease as to its continuance must be ascertainable either by the express limitation of the parties at the time the lease is made, or by reference to some collateral act which may, with equal certainty, measure the continuance of it, otherwise it is void …”’

The legislature concluded that it was inconvenient for leases for the duration of the war to be void and therefore by the Validation of War-time Leases Act 1944 Parliament provided that any agreement entered into before or after the passing of the Act which purported to grant a tenancy for the duration of the war:

‘1.—(1)… shall have effect as if it granted or provided for the grant of a tenancy for a term of ten years, subject to a right exercisable either by the landlord or the tenant to determine the tenancy, if the war ends before the expiration of that term, by at lease one month’s notice in writing given after the end of the war …’

Parliament granted the fixed and certain term which the agreements between the parties lacked in the case of tenancies for the duration of the war and which the present agreement lacks.

When the agreement in the present case was made, it failed to grant an estate in the land.  The tenant however entered into possession and paid the yearly rent of £30 reserved by the agreement.  The tenant entering under a void lease became by virtue of possession and the payment of a yearly rent, a yearly tenant holding on the terms of the agreement so far as those terms were consistent with the yearly tenancy.  A yearly tenancy is determinable by the landlord or the tenant at the end of the first or any subsequent year of the tenancy by six months’ notice unless the agreement between the parties provides otherwise.  Thus in Doe d Rigge v Bell (1793) 5 Term Rep 471, 101 ER 265 a parole agreement for a seven-year lease did not comply with the Statute of Frauds but the tenant entered and paid a yearly rent and it was held that he was tenant from year to year on the terms of the agreement.  Lord Kenyon CJ said (5 Term Rep 471 at 472, 101 ER 265 at 266):

‘Though the agreement be void by the Statute of Frauds as to the duration of the lease, it must regulate the terms on which the tenancy subsists in other respects, as to the rent, the time of year when the tenant is to quit, etc….  Now, in this case, it was agreed, that the defendant should quit at Candlemas; and though the agreement is void as to the number of years for which the defendant was to hold, if the lessor choose to determine the tenancy before the expiration of the seven years, he can only put an end to it at Candlemas.’

Now it is said that when in the present case the tenant entered pursuant to the agreement and paid a yearly rent he became a tenant from year to year on the terms of the agreement including clause 6 which prevents the landlord from giving notice to quit until the land is required for road widening.  This submission would make a nonsense of the rule that a grant for an uncertain term does not create a lease and would make nonsense of the concept of a tenancy from year to year because it is of the essence of a tenancy from year to year that both the landlord and the tenant shall be entitled to give notice determining the tenancy.

In Doe d Warner v Browne (1807) 8 East 165,103 ER 305 there was an agreement to lease at a rent of £40 per annum and it was agreed that the landlord Warner should not raise the rent nor turn out the tenant ‘so long as the rent is duly paid quarterly, and he does not expose to sale or sell any article that may be injurious to Warner in his business’.  The tenant duly paid his rent and did not commit any breach of covenant.  The landlord gave six months’ notice and it was held that the notice was good.  Those were the days when it was possible to have a lease for life.  Lord Ellenborough CJ asked (8 East 165 at 166, 103 ER 305 at 306):

‘what estate the defendant was contended to have?  And whether he were not in this dilemma; that either his estate might enure for life, at his option; and then according to Lord Coke (Co Litt 42), such an estate would, in legal contemplation, be an estate for life; which could not be created by parol: or if not for life, being for no assignable period, it must operate as a tenancy from year to year; in which case it would be inconsistent with, and repugnant to the nature of such an estate, that it should not be determinable at the pleasure of either party giving the regular notice.’

Lawrence J said:

‘If this interest be not determinable so long as the tenant complies with the terms of the agreement, it would operate as an estate for life; which can only be created by deed … The notion of a tenancy from year to year, the lessor binding himself not to give notice to quit, which was once thrown out by Lord Mansfield, has been long exploded.’

In Cheshire Lines Committee v Lewis & Co (1880) 50 LJQB 121 an agreement for a weekly tenancy contained an undertaking by the landlord not to give notice to quit until the landlord required to pull down the demised buildings.  Lush J, after citing Doe d Warner v Browne (1807) 8 East 165, 103 ER 305, said of that case (at 124):

‘This reasoning applies with at least equal force to the present case.  This is not a mere constructive tenancy as that was.  It is as explicit as words can make it that the defendants are to hold “upon a weekly tenancy at a weekly rental, and that the tenancy is to be determined by either of the parties on giving a week’s notice to the other.”  There is this difference between the two cases, that in Doe v. Browne the lessor engaged not to turn out the tenant so long as he observed the conditions, and in this case [the purchaser] engages that the tenant shall hold until the company require to pull down the buildings.  But, as that is an event which may never happen, the distinction is merely between the contingency of the tenant breaking the conditions and the contingency of the company wanting the premises in order to pull them down.  The restriction is as repugnant to the nature of the tenancy in the one case as in the other.  It is therefore no legal answer to the ejectment to say that the contingency provided for has not happened.’

These authorities indicate plainly enough that the agreement in the present case did not create a lease and that the tenancy from year to year enjoyed by the tenant as a result of entering into possession and paying a yearly rent can be determined by six months’ notice by either landlord or tenant.  The landlord has admittedly served such a notice.  The Court of Appeal has however concluded that the notice was ineffective and that the landlord cannot give a valid notice until the land is required ‘for the purposes of the widening of Walworth Road’ in conformity with cl 6 of the agreement.

The notion of a tenancy from year to year, the landlord binding himself not to give notice to quit which was once rejected by Lord Mansfield and exploded long before 1807 according to Lawrence J in Doe d Warner v Browne (1807) 8 East 165 at 167, 103 ER 305 at 306 was however revived and applied by the Court of Appeal in Charles Clay & Sons Ltd v British Railways Board [1971] 1 All ER 1007, [1971] Ch 725.  In that case a lease for a period of six months from 10 June 1920 was expressed to continue from half year to half year until determined.  The agreement provided for the determination of the agreement by three months’ written notice given by either party to the other subject to a proviso that the landlords should not exercise that right unless they required the premises for their undertaking.  The successors to the landlords served a six months’ written notice to quit under the Landlord and Tenant Act 1954 although they did not require the premises for their undertaking.  The Court of Appeal, upholding Foster J, declared that the notice to quit was invalid and of no effect because the landlords did not require the premises for their undertaking.  The Court of Appeal held that the decision in Lace v Chandler  [1944] KB 368 did not apply to a periodic tenancy and declined to follow Doe d Warner v Browne (1807) 8 East 165, 103 ER 305 or Cheshire Lines Committee v Lewis & Co (1880) 50 LJQB 121.  Russell LJ, delivering the judgment of the court, held that the decision in Lace v Chandler did not apply to a tenancy from year to year and said [1971] Ch 725)

‘… we are persuaded that, there being no authority to prevent us, it is preferable as a matter of justice to hold parties to their clearly expressed bargain rather than to introduce for the first time in 1971 an extension of a doctrine of land law so as to deny the efficacy of that bargain.’

My Lords, I consider that the principle in Lace v Chandler [1944] KB 368 reaffirming 500 years of judicial acceptance of the requirement that a term must be certain applies to all leases and tenancy agreements.  A tenancy from year to year is saved from being uncertain because each party has power by notice to determine at the end of any year.  The term continues until determined as if both parties made a new agreement at the end of each year for a new term for the ensuing year.  A power for nobody to determine or for one party only to be able to determine is inconsistent with the concept of a term from year to year: see Doe d Warner v Browne (1807) 8 East 165, 103 ER 305 and Cheshire Lines Committee v Lewis & Co (1880) 5D LJQB 121.  In Charles Clay & Sons Ltd v British Railways Board [1971] Ch 725 there was no ‘clearly expressed bargain’ that the term should continue until the crack of doom if the demised land was not required for the landlord’s undertaking or if the undertaking ceased to exist.  In the present case there was no ‘clearly expressed bargain’ that the tenant shall be entitled to enjoy his ‘temporary structures’ in perpetuity if Walworth Road is never widened.  In any event principle and precedent dictate that it is beyond the power of the landlord and the tenant to create a term which is uncertain.

A lease can be made for five years subject to the tenant’s right to determine if the war ends before the expiry of five years.  A lease can be made from year to year subject to a fetter on the right of the landlord to determine the lease before the expiry of five years unless the war ends.  Both leases are valid because they create a determinable certain term of five years.  A lease might purport to be made for the duration of the war subject to the tenant’s right to determine before the end of the war.  A lease might be made from year to year subject to a fetter on the right of the landlord to determine the lease before the war ends.  Both leases would be invalid because each purported to create an uncertain term.  A term must either be certain or uncertain.  It cannot be partly certain because the tenant can determine it at any time and partly uncertain because the landlord cannot determine it for an uncertain period.  If the landlord does not grant and the tenant does not take a certain term the grant does not create a lease.

The decision of the Court of Appeal Charles Clay & Sons Ltd v British Railways Board [1971] Ch 725 was taken a little further in Ashburn Anstalt v Arnold [1989] Ch 1. That case, if it was correct, would make it unnecessary for a lease to be of a certain duration.  In an agreement for the sale of land the vendor reserved the right to remain at the property after completion as licensee and to trade therefrom without payment of rent—

‘save that it can be required by Matlodge Ltd [the purchaser] to give possession on not less than one quarter’s notice in writing upon Matlodge certifying that it is ready at the expiration of such notice forthwith to proceed with the development of the property and the neighbouring property involving inter alia the demolition of the property.’

The Court of Appeal held that this reservation created a tenancy.  The tenancy was not from year to year but for a term which would continue until Matlodge Ltd certified that it was ready to proceed with the development of the property.  The Court of Appeal held that the term was not uncertain because the vendor could either give a quarter’s notice or vacate the property without giving notice.  But of course the same could be said of the situation in Lace v Chandler [1944] KB 368.  The cumulative result of the two Court of Appeal authorities, Charles Clay & Sons Ltd v British Railways Board [1971] Ch 725 and the Ashburn case, would therefore destroy the need for any term to be certain.

In the present case the Court of Appeal was bound by the decisions in Charles Clay & Sons Ltd v British Railways Board and the Ashburn case.  In my opinion both those cases were wrongly decided.  A grant for an uncertain term does not create a lease.  A grant for an uncertain term which takes the form of a yearly tenancy which cannot be determined by the landlord does not create a lease.  I would allow the appeal. . . . 

LORD BROWNE-WILKINSON.  My Lords, I agree with the speech of my noble and learned friend Lord Templeman that this appeal must be allowed for the reasons he gives.  However, I reach that conclusion with no satisfaction.

Before 1930, Mr Nathan owned shop premises, 263–265 Walworth Road, with a frontage to the street.  The agreement made in 1930 between the London County Council (the LCC) and Mr Nathan was part of a sale and leaseback arrangement whereby a part (the strip) of Mr Nathan’s land was sold to the LCC for road widening.  Mr Nathan retained the freehold of the remainder of Nos 263–265.  By the agreement, the strip was leased back to Mr Nathan for continued use, with the rest of 263–265 Walworth Road, until required for road widening.  Up until today, the remainder of Nos 263–265 together with the strip has been let and occupied as one single set of retail shop premises with a frontage to the Walworth Road.  As a result of our decision Mr Nathan’s successor in title will be left with the freehold of the remainder of Nos 263–265 which, though retail premises, will have no frontage to a shopping street: the LCC’s successors in title will have the freehold to a strip of land with a road frontage but probably incapable of being used save in conjunction with the land from which it was severed in 1930, ie the remainder of Nos 263–265.

It is difficult to think of a more unsatisfactory outcome or one further away from what the parties to the 1930 agreement can ever have contemplated.  Certainly it was not a result which their contract, if given effect to, could ever have produced.  If the 1930 agreement had taken effect fully, there could never have come a time when the freehold to the remainder of Nos 263–265 would be left without a road frontage.

This bizarre outcome results from the application of an ancient and technical rule of law which requires the maximum duration of a term of years to be ascertainable from the outset.  No one has produced any satisfactory rationale for the genesis of this rule.  No one has been able to point to any useful purpose that it serves at the present day.  If, by overruling the existing authorities, this House were able to change only the law for the future I would have urged your Lordships to do so.  But for this House to depart from a rule relating to land law which has been established for many centuries might upset long-established titles.  I must therefore confine myself to expressing the hope that the Law Commission might look at the subject to see whether there is in fact any good reason now for maintaining a rule which operates to defeat contractually agreed arrangements between the parties (of which all successors in title are aware) and which is capable of producing such an extraordinary result as that in the present case.

Lord Goff, Lord Griffiths and Lord Mustill agreed to allow the appeal, expressing agreement with the reasons given by Lord Templeman. Lord Griffiths added: “I hope that some action might follow from the observations made by my noble and learned friend Lord Browne-Wilkinson, with which I agree” and Lord Mustill “I would however wish to associate myself with the observations of my noble and learned friend Lord Browne-Wilkinson as to the unsatisfactory nature of this conclusion.”
Appeal allowed
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Privy Council, on appeal from the Court of Appeal of Trinidad and Tobago
Lord Bingham of Cornhill, Lord Nicholls of Birkenhead, Lord Hoffmann, Lord Millett and Lord Scott of Foscote 

Mrs Ramnarace and her husband and children had been in occupation of some land in Trinidad since 1974. The land was owned by her uncle and aunt and they had agreed that she could live there without payment until she could afford to buy it. She enclosed the land with a chain link fence and built a wooden house on it, later replacing it with a concrete house. Her uncle died in 1977, her aunt in 1988. Their son objected to her presence on the land and in 1978 and 1985 he served notices to quit on her but took no steps to enforce either of them. In October 1990, by which time he had inherited the land from his parents, he used a wrecker to pull down her chain-linked fence and then in September 1991 he cut down her iron gate with a cutting torch. She brought these proceedings, claiming that she had a possessory title to the land and that Lutchman’s title had been extinguished by July 1991. The court at first instance found in her favour but this was reversed by the Court of Appeal. 

  Trinidad law on adverse possession is the same as English law was up until 1980: the limitation period is 16 years, and where land is occupied by a tenant at will time starts to run against the owner from the date when the tenancy is terminated. However, by virtue of a provision which was repealed in English law in 1980, a tenancy at will is deemed for these purposes to terminate no later than one year after its commencement. As Lord Millett explained “It was the deliberate policy of the legislature that the title of owners who allowed others to remain in possession of their and for many years with their consent but without paying rent or acknowledging their title should eventually be extinguished” (consider why). 

    This case therefore turned on whether Mrs Ramnarace had originally entered the land as a tenant at will or as a licensee. If the former, time had started to run against her uncle and her aunt one year after she moved in (ie 1975) because that was when her tenancy would be deemed to have terminated for adverse possession purposes. If on the other hand she had entered as a licensee, the licence would have been terminated at the earliest by the first of the son’s two notices to quit and at the latest by the aunt’s death. The Privy Council allowed the appeal and held that she was a tenant at will. 

Lord Millett (delivering the judgment of the Privy Council)
13. . . . in the 1960's and 1970's, largely under the influence of Lord Denning MR, the courts began to develop the idea of a non-contractual licence to occupy land.  While in some respects such a licence was capable of providing a valuable means of giving legal effect to informal arrangements for the occupation of land, it was capable of being exploited by landlords who wished to circumvent the operation of statutory provisions which gave security of tenure to their tenants.  It also undermined the basic policy of the Limitation Acts. Since the licence was consensual the occupation of the licensee did not constitute adverse possession;  and since it was not a tenancy at will it fell outside section 9(1) of the 1939 Act. Accordingly time did not run in favour of a licensee so long as the licence endured:  see Hughes v Griffin [1969] 1 WLR 23. . . . 
  14. The difficulty of distinguishing between a tenancy at will and a licence led to a change in the law in England following a recommendation of the Law Reform Committee (Cmd.6923) in 1977.  The Committee commented that the distinction between a tenancy at will and a gratuitous licence was at best tenuous, and recommended that, whether the land be occupied under a tenancy at will or a gratuitous licence, time should not begin to run in favour of the occupier until the tenancy or licence had actually been determined.  The Committee's recommendation was given effect by section 3(1) of the Limitation Amendment Act 1980, which repealed section 9(1) of the 1939 Act . . . 
   15. Not long afterwards orthodoxy was restored by the decision of the House of Lords in Street v Mountford [1985] AC 809.  This reaffirmed the principle that the distinguishing feature of a tenancy is that it grants the tenant exclusive possession.  Lord Templeman expressly approved the reasoning of Windeyer J sitting in the High Court of Australia in Radaich v Smith (1959) 101 CLR 209, 222 where he said:
What then is the fundamental right which a tenant has that distinguishes his position from that of a licensee?  It is an interest in land as distinct from a personal permission to enter the land and use it for some stipulated purpose or purposes.  And how is it to be ascertained whether such an interest in land has been given?  By seeing whether the grantee was given a legal right of exclusive possession of the land for a term or from year to year or for a life or lives. If he was, he is a tenant.  And he cannot be other than a tenant, because a legal right of exclusive possession is a tenancy and the creation of such a right is a demise.  To say that a man who has, by agreement with a landlord, a right of exclusive possession of land for a term is not a tenant is simply to contradict the first proposition by the second.
  16. A tenancy at will is of indefinite duration, but in all other respects it shares the characteristics of a tenancy.  As Lord Templeman observed at p. 818, there can be no tenancy unless the occupier enjoys exclusive possession;  but the converse is not necessarily true.  An occupier who enjoys exclusive possession is not necessarily a tenant.  He may be the freehold owner, a trespasser, a mortgagee in possession, an object of charity or a service occupier.  Exclusive possession of land may be referable to a legal relationship other than a tenancy or to the absence of any legal relationship at all.  A purchaser who is allowed into possession before completion and an occupier who remains in possession pending the exercise of an option each has in equity an immediate interest in the land to which his possession is ancillary.  They are not tenants at will: see Essex Plan Ltd. v Broadminster (1988) 56 P & CR 353, 356 per Hoffmann J.
  17. A person cannot be a tenant at will where it appears from the surrounding circumstances that there was no intention to create legal relations.  A tenancy is a legal relationship;  it cannot be created by a transaction which is not intended to create legal relations.  This provides a principled rationalisation of the statement of Denning LJ in Facchini v Bryson on which the Court of Appeal relied in the present case.  Before an occupier who is in exclusive occupation of land can be treated as holding under a licence and not a tenancy there must be something in the circumstances such as a family arrangement, an act of friendship or generosity or suchlike, to negative any intention to create legal relations.
  18. In the present case the appellant was allowed into occupation of the land as part of a family arrangement and at least in part as an act of generosity. But not wholly so, for the appellant testified that the intention of the parties was that she would buy the land when she could afford to do so, and the judge accepted her evidence.  Her uncle was generous in that he allowed her to remain indefinitely and rent-free pending her purchase, and in that he did not press her to negotiate.  But a tenancy at will commonly arises where a person is allowed into possession while the parties negotiate the terms of a lease or purchase.  He has no interest in the land to which his possession can be referred, and if in exclusive and rent-free possession is a tenant at will.  In Hagee (London) Ltd. v A.B. Erikson and Larson [1976] QB 209 at 217 Scarman LJ described this as one of the “classic circumstances” in which a tenancy at will arose.
  19. Whether the parties intended to create legal relations, and whether there was any genuine intention on their part to negotiate a sale of the land when the appellant could afford to buy it, were questions of fact for the judge. Although he made no express findings in this regard, there was evidence which he accepted from which he could properly conclude that the appellant entered into possession as tenant at will.
  20. Their Lordships consider that, in reversing the judge's conclusion, the Court of Appeal gave insufficient weight to the facts that the appellant was throughout in exclusive possession and that her occupation was attributable, not merely to her uncle's generosity, but to the parties' intention that she should purchase the land in due course.  On the appellant's evidence, which the judge accepted, she must be taken to have entered into possession of the disputed land in July 1974 as an intending purchaser and as a tenant at will. Her tenancy automatically came to an end for limitation purposes one year later in July 1975.  Service of the notices to quit by the respondent thereafter without more was insufficient to stop time running in favour of the appellant, and accordingly the respondent's title was extinguished after a further 16 years in July 1991, that is to say before the respondent brought his action (by counterclaim) to recover the land.
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HL: LORD BROWNE-WILKINSON, LORD KEITH OF KINKEL, LORD GRIFFITHS, LORD JAUNCEY OF TULLICHETTLE AND LORD STEYN

LORD BROWNE-WILKINSON.  My Lords, this appeal raises a question as to the rights of a tenant of a dwelling house let by a local authority.  Under Pt IV of the Housing Act 1985 such tenancy is a ‘secure tenancy’.  A landlord cannot terminate a secure tenancy otherwise than by obtaining from the court an order for possession.  Local authority landlords often obtain an order for possession against a secure tenant but then agree with the tenant that, whilst certain conditions are observed, the order will not be executed.  The question is whether such an agreement operates so as to create a new secure tenancy which can only be terminated if the landlord obtains a further order from the court.

On 6 August 1984 Brent London Borough Council (Brent) granted a tenancy of the basement and ground floor flat at 28 Oxford Road, London, NW6, jointly to the respondent, Miss Burrows, and her husband, Richard Allen.  In January 1986 Mr Allen left the premises leaving Miss Burrows with her children.  She fell behind with her rent.

On 29 January 1992 Brent obtained a final order for possession against Miss Burrows and Mr Allen in the Willesden County Court.  The order directed that the plaintiff should recover the sum of £2,427·63 being arrears of rent and costs.  It further ordered ‘that the defendant do give the plaintiff possession of the said land on’ 12 February 1992.  Thus, the order was not suspended: it was an immediate order for possession on 12 February.

On 5 February 1992 Brent came to an arrangement with Miss Burrows, which was recorded in writing.  It was made on a form which was designed for use by tenants prior to a possession hearing.  The memorandum of the arrangements stated:

‘I acknowledge that there are arrears of £2,313·41 on my rent account as at 27.1.92 …  I understand that in these circumstances the London Borough of Brent will seek a possession order and judgment against me for the full amount of the arrears from the County Court.  I agree to pay the rent charge of £2·67 due every week and, in addition, to reduce the arrears by regular instalments of £3·00 per week. . .  IF PAYMENTS CEASE OR ARE IRREGULAR THE COUNCIL WILL SEEK TO EVICT.’

Miss Burrows failed to make the payments in accordance with the agreement of 5 February 1992.  Brent issued a warrant for possession informing her that she would be evicted on 8 June 1994.  Miss Burrows moved out on 7 June.  The order was executed.  She returned on 8 June 1994 to find herself locked out and the premises boarded up  . . . 

On 4 July 1995 Miss Burrows commenced this action seeking a declaration that she remained a tenant and damages for unlawful eviction.  She also sought a mandatory injunction to be allowed back into the premises.  At the heart of her case was the contention that the effect of the arrangements made on 5 February 1992 was to create a new tenancy or licence by operation of law.  By his judgment of 19 August 1994 Judge Finestein QC agreed with Miss Burrows’ submissions and ordered her reinstatement . . . In the course of his judgment, the judge found that: (1) Miss Burrows understood, and this was part of the express agreement, that eviction would be a penalty if she was in default; (2) it was not contemplated by her that when she entered into the arrangement on 5 February she was entering into a tenancy; (3) when she left the premises on 7 June 1994 it was not her state of mind that a new tenancy had come into being as a result of the arrangement of 5 February 1992.

Brent appealed to the Court of Appeal which dismissed the appeal.  Brent appeal to your Lordships’ House.

Sections 79, 80 and 81 of the 1985 Act define the conditions which have to be satisfied in order to constitute a ‘secure tenancy’.  Those conditions were satisfied in the present case.  It is important to note that under s 79(3) the provisions of Pt IV of the Act apply to a ‘licence to occupy a dwelling-house … as they apply in relation to a tenancy’.  Therefore nothing in this case turns on the distinction between a licence and a tenancy; if, by making the agreement not to enforce the possession order, the local authority is to be taken to have granted a licence for the tenant to continue in occupation the position will be just the same as if they had granted a tenancy.

Section 82 provides as follows:

‘(1) A secure tenancy which is either—(a) a weekly or other periodic tenancy, or (b) a tenancy for a term certain but subject to termination by the landlord, cannot be brought to an end by the landlord except by obtaining an order of the court for the possession of the dwelling-house . . .  

(2) Where the landlord obtains an order for the possession of the dwelling-house, the tenancy ends on the date on which the tenant is to give up possession in pursuance of the order …’

It is important to note that the secure tenancy ends, not on the date on which possession is in fact given up, but on the date on which the order requires the defendant to give up possession.

Section 84 provides that the court shall not make an order for possession save on one of the grounds mentioned in Schedule 2 which include non-payment of rent.  In addition, in the case of non-payment of rent the court must also be satisfied that it is reasonable to make the order.  An order for possession cannot be made unless the ground on which an order is to be sought has been specified in a prior notice to be served on the tenant (see ss 83 and 84(3)).

Section 85 is central to the argument in this case.  It provides:

‘(1) Where proceedings are brought for possession of a dwelling-house let under a secure tenancy [for the non-payment of rent] the court may adjourn the proceedings for such period or periods as it thinks fit.  

(2) On the making of an order for possession of such a dwelling-house on any of those grounds, or at any time before the execution of the order, the court may—(a) stay or suspend the execution of the order, or (b) postpone the date of possession, for such period or periods as the court thinks fit.

(3) On such an adjournment, stay, suspension or postponement the court—(a) shall impose conditions with respect to the payment by the tenant of arrears of rent (if any) and rent or payments in respect of occupation after the termination of the tenancy (mesne profits), unless it considers that to do so would cause exceptional hardship to the tenant or would otherwise be unreasonable, and (b) may impose such other conditions as it thinks fit.

(4) If the conditions are complied with, the court may, if it thinks fit, discharge or rescind the order for possession . . .’

The argument for Miss Burrows, which the Court of Appeal accepted, is as follows.  The order of 29 January 1992 directed that possession should be given on 12 February 1992.  Therefore, by virtue of s 82(2), Miss Burrows’ original secure tenancy terminated on that day.  Yet, under the agreement of 5 February 1992 Miss Burrows remained in occupation of the house paying a ‘rent charge’ of £2·67 per week for such occupation.  That agreement could not be effective to alter or vary the order itself, but could only take effect as an agreement to permit Miss Burrows to stay on after her existing tenancy had terminated on 12 February 1992.  This right of continued occupation can only be explained on the ground that the agreement conferred on Miss Burrows a new right of occupation, either by way of a new tenancy or as a licensee, it mattered not which.  If it was a new tenancy, it was a new secure tenancy; if it was only a licence, by virtue of s 79(3) Miss Burrows enjoyed the same protection as if it were a tenancy.  In either event, the new secure tenancy or new licence could only be terminated by Brent applying to the court for a further court order terminating the new right (see s 82(1)).

The argument for Brent before the Court of Appeal was that the agreement of 5 February was simply an agreement by Brent not to execute the possession order, provided that Miss Burrows complied with the agreed conditions.  As the judge’s findings demonstrated, Miss Burrows never intended that the agreement should create a tenancy and it was absurd to imagine that Brent, by granting Miss Burrows an indulgence in relation to a possession order which they had only just obtained, should have intended to create a new right of occupation necessitating a further application to the court in order to obtain possession.  In the period during which Brent agreed to forbear from enforcing the order, Miss Burrows was a mere ‘tolerated trespasser’.

The Court of Appeal, whilst accepting that the crucial factor in determining Miss Burrows’ rights was the intention of the parties, rejected Brent’s contention on the ground that it gave rise to manifest absurdities.  At the rate for payment of arrears stipulated by the agreement of 5 February 1992 it would have taken Miss Burrows 14 years to pay them off during which time, if the argument of Brent was correct, she would be a mere trespasser.  As a trespasser she would enjoy none of the rights of a tenant.  Thus she could not require Brent to repair the house.  She would have no rights under the Defective Premises Act 1972.  She would qualify as a homeless person under s 58 of the 1985 Act.  Brent would have no right to evict her for any breach of the covenants in her tenancy, but only for breach of the conditions contained in the agreement of 5 February 1992.  On the case as presented to the Court of Appeal their conclusion was inevitable.  But the significance of s 85 was not drawn to their attention.  As a result of the recent decision of the Court of Appeal in Greenwich London BC v Regan (1996) 28 HLR 469 Brent advanced before your Lordships a far more compelling argument, viz:(1) although under s 82(2) the original tenancy came to an end on 12 February 1992 (being the date fixed by the order for giving possession) that was not necessarily the final position;(2) under s 85(2) the court has power to postpone the date of possession;(3) this power to postpone the date for possession is exercisable by the court ‘at any time before the execution of the order’.  This shows that the power can be exercised even after the date for possession specified in the order has passed and the tenancy has thereby been terminated by virtue of s 82(2);(4) this conclusion is re-enforced by s 85(3)(a), which postulates that the court can make a suspended order conditional on making ‘payments in respect of occupation after the termination of the tenancy (mesne profits)’.  This demonstrates that there can come a time when, although the old tenancy has terminated and the former tenant has remained in possession for which he is liable to pay mesne profits as a trespasser, the court can until the original order is executed make an order varying the date for the giving of possession thereby reviving the previously defunct tenancy;(5) therefore, so far as the tenant is concerned, the crucial event is the execution of the order for possession.  Down to that date the tenant can apply to the court for a variation of the original order substituting a new date on which possession is to be given thereby reviving the old secure tenancy.  This revived tenancy will not be terminated under s 82 until the new date for giving possession occurs;(6) that such revival of the old tenancy is possible is demonstrated by s 85(4) which plainly assumes that on discharge or rescission of the original order for possession, the old secure tenancy will revive.

I accept this analysis of the effect of s 85, which is largely derived from the judgment of Millett LJ in Greenwich London BC v Regan.  In that case, an order for possession was made against a secure tenant, the order (as construed by the Court of Appeal) providing for the giving of possession to be postponed so long as arrears of rent were paid by instalments and the current rent was paid.  The tenant having failed to comply with the conditions in the order, the landlord and the tenant agreed variations in the amount of the payments which were to be made.  The tenant having breached the terms of the order and the agreed terms, the landlord applied for a warrant of execution.  The tenant sought a stay of execution.  He submitted that the old tenancy had come to an end when he failed to comply with the conditions imposed by the order (see Thompson v Elmbridge BC [1987] 1 WLR 1425).  He then submitted, in reliance on the decision of the Court of Appeal in the instant case, that by agreeing to allow the former tenant to remain in possession the landlord had created a new tenancy or licence and therefore could not obtain possession under the old order.

The Court of Appeal in Regan’s case, after analysing s 85 in much the same terms as I have summarised above, posed the question whether the parties could, by agreement, revive the expired tenancy without an order of the court.  The Court of Appeal held (in my view rightly) that the parties could not by agreement vary the terms of the court order.  But they held that by agreeing the new conditions, the landlord waived the right to complain that failure to comply with the conditions specified in the order constituted a breach of those latter conditions.  Consequently, there being no breach of the conditions imposed by the order upon which the landlord could rely, the order remained in force, the date for giving possession had not passed and therefore the old tenancy had not been terminated.  They distinguished the decision in the present case on the ground that they were dealing with a suspended conditional order of the court whereas in the instant case there is an immediate, unconditional order for possession.

One factor which weighed heavily with the Court of Appeal in Regan’s case (to which I also attach importance) is the practical effect of the decision under appeal, ie any consensual variation of an order for possession produces a new secure tenancy or licence.  Local authorities and other public housing authorities try to conduct their housing functions as humane and reasonable landlords.  In so doing they frequently need to grant indulgences to their tenants to reflect changes in the tenants’ circumstances.  When applying for possession orders for non-payment of rent local authorities agree to the order being suspended upon the payment of arrears, the rate of payment being adjusted to meet the means of the tenant at the date of the order.  If the tenant subsequently loses his job, the landlord will often be willing to reduce the rate of payment of arrears.  Why should this not be done by agreement?  Yet the effect of the local authority agreeing to such a reduction will be that the tenant, whilst keeping up his payments at the agreed reduced rate, will be in breach of the conditions specified by the order at the higher rate.  If so his old tenancy will be terminated.  On the view of the law adopted by the Court of Appeal in the present case, a new secure tenancy requiring a new order will come into existence.  Similarly where, as with Miss Burrows, the court makes an immediate order for possession but the landlord grants an indulgence by agreeing not to execute the order immediately: if the Court of Appeal decision is correct, the effect of granting the indulgence is to create a new tenancy or licence and the local authority will have to obtain a new possession order.  The practical result therefore will be either that the local authority will be reluctant to make reasonable and humane concessions by agreement or in every case will have to make an application to the court to vary the existing order so as to ensure that the old tenancy is not brought to an end.  I find it impossible to believe that Parliament intended to produce such an unreasonable regime, penalising sensible agreements out of court and requiring repeated applications to an already overstretched court system.

What, then, is the correct legal analysis?  I start from the proposition that where a former tenant is by agreement allowed to remain in possession of the demised property after the termination of the tenancy, the question in each case is quo animo the parties have so acted: depending upon the circumstances, their conduct may give rise to a new tenancy, a licence or some other arrangement.  In the present case, on 5 February 1992 the parties plainly did not intend to create a new tenancy or licence, but only to defer the execution of the order so long as Miss Burrows complied with the agreed conditions.  It cannot be right to impute to the parties an intention to create a legal relationship such as a secure tenancy or licence unless the legal structures within which they made their agreement force that conclusion.

A secure tenancy protected by Pt IV of the 1985 Act is not like an ordinary tenancy.  It can only be terminated by an order of the court ordering possession to be given on a particular date or in a particular event.  But even determination by order of the court is not final.  Until the possession order is executed, the court can by variation of its order change the date on which possession is to be given and thereby revive a secure tenancy which has already been terminated.  During the period between the date specified by the order for the giving of possession and the date on which the order is executed there is a period of limbo: the old tenancy has gone but may yet be revived by a further order of the court varying the date for possession.  If the parties reach an agreement as to the continued occupation of the premises by the tenant during that limbo period, what intention is to be imputed to them?

In my judgment, little guidance is to be obtained from the cases where a tenant holds over after the termination of an ordinary tenancy where there is no possibility that the expired tenancy can revive.  The position in relation to secure tenancies is sui generis.  In my judgment, the agreement can and should take effect in the way the parties intend, ie it is an agreement by the landlords that, upon the tenant complying with the agreed conditions, the landlords will forbear from executing the order, ie from taking the step which would finally put an end to the tenant’s right to apply to the court for an order reviving the tenancy.  There is no need to impute to the parties an intention to create a new tenancy or licence: the retention of possession and the payment of rent relate to occupation under the old tenancy which is in limbo but which may be revived.  In these circumstances I think it is fair to characterise the former tenant as a trespasser whom the landlord has agreed not to evict—a ‘tolerated trespasser’—pending either the revival of the old tenancy or the breach of the agreed conditions.

Once the effect of s 85 is appreciated, the absurdities which led the Court of Appeal not to accept that Miss Burrows could be a tolerated trespasser disappear.  Technically the old secure tenancy is, during the limbo period, no longer in existence and therefore neither the repairing covenants in the tenancy nor the Defective Premises Act 1972 apply.  But the tenant can at any time apply to the court for an order varying the date on which possession is to be given and thereby retrospectively revive the old secure tenancy, together with its covenants.  If the tenant has complied with the agreed conditions, there can be little doubt that the court would make the required order.  Moreover, the tenant will not be a homeless person within s 58(2) of the 1985 Act because the tenant will be occupying the residence by virtue of any ‘rule of law giving him the right to remain in occupation’(see s 58(2)(c)).  If the tenant were in breach of any of the covenants in the old secure tenancy, Brent could apply to vary the order so as retrospectively to revive the old tenancy together with its covenants.

Finally, there is a method (albeit a clumsy one) whereby the order for possession even if an immediate unconditional order, can be discharged or rescinded if so desired under s 85(4).  The power in that subsection to discharge or rescind only arises ‘if the conditions are complied with’, a requirement which cannot be satisfied in the case of an unconditional order.  But there is no reason why the order cannot be discharged by consent or, if such consent is not forthcoming, by the court varying the original order so as to impose the agreed conditions and then discharging the varied order.

It was submitted that the fact that the tenancy was granted to Miss Burrows jointly with Mr Allen whereas the agreement of 5 February 1992 was made with Miss Burrows alone, indicated that the agreement must have given rise to a new tenancy with Miss Burrows alone.  Therefore there must be a new tenancy.  However, since in my view on its proper analysis the arrangement contained in the agreement of 5 February 1992 gave rise to no new tenancy with anyone, that factor is irrelevant.

I therefore reach the conclusion that, in the absence of special circumstances, an agreement by a landlord not to enforce strictly an order for possession, whether conditional or unconditional, does not create a new secure tenancy or licence under Pt IV of the 1985 Act.  Brent, by making the agreement of 5 February 1992, did not grant a new tenancy or licence to Miss Burrows as from 12 February 1992.  It follows that the possession order of 29 January 1992 was properly enforced.  I would therefore reverse the decisions of the Court of Appeal and the trial judge and dismiss Miss Burrows’ action. . . 

LORD JAUNCEY OF TULLICHETTLE. He stated that he adopted Lord Browne-Wilkinson’s account of the factual background. After reading out section 85 he continued: 
Subsections (1) and (2) cover three different situations which are in turn reflected in sub-s (3).  If the proceedings for a possession order are adjourned in circumstances covered by sub-s (1) the secure tenancy will continue in force but the court is required by sub-s (3)(a) to impose conditions as to payment of any arrears of rent and of future rent, subject always to questions of exceptional hardship and unreasonableness.  If the tenant fails to comply with these conditions the landlord will be entitled to go back to the court and seek an order for possession.  If during the initial proceedings the court makes an order, but postpones the date of possession the tenancy will not be terminated under s 82(2) until any condition imposed under sub-s (3) has been breached by the tenant . . . However, the court’s power to make an order postponing the date of possession is not restricted to exercise on the first application for an order for possession but may be exercised on the application of either party at any time prior to execution of that order and even after the secure tenancy has ended by reason of s 82(2).  This is made clear by the words in s 85(2)‘or at any time before the execution of the order’(see also Greenwich London BC v Regan (1996) 28 HLR 469 at 476 per Millett LJ).  In such an event the secure tenancy is reinstated or revived subject to any conditions imposed under sub-s (3).

However, whereas an order postponing the date of possession necessarily affects the operation of s 82(2), an order staying or suspending the execution of an order for possession on a stated date has no effect on the operation of that subsection but merely postpones execution so long as the conditions of suspension are complied with.  The reference to mesne profits in sub-s (3)(a) as contrasted with that to payment of rent is relevant to the period of occupation after such a suspension as well as to any period of occupation between the termination of a tenancy under s 82 and the subsequent postponement of the date of possession under s 85(2)(a).  The words are, in my view, particularly significant since they show that the 1985 Act contemplates the court requiring post-termination payments to be made by an occupier which are of a nature wholly inconsistent with the existence of any tenancy in his or her favour.  Subsection (4) is similarly inconsistent with the creation of a new tenancy because a discharge of an order for possession would only be effective if the tenancy to which the order related had not been superseded by a new tenancy.  I therefore conclude that the court has power under s 85 not only to permit an individual to continue to occupy premises after a secure tenancy has determined without the creation of a new tenancy in his or her favour but also to revive the determined secure tenancy on compliance by the individual with any stipulated conditions.  During the period between the termination of the secure tenancy and either its revival or the execution of the order for possession the occupation of the former secure tenant derives not from any new lease but from the provisions of the 1985 Act which cast him in the role of what my noble and learned friend Lord Browne-Wilkinson aptly describes as ‘a tolerated trespasser’.  Can the same result be achieved by agreement between the parties without the need to invoke the power of the court under s 85?

He went through Greenwich London BC v Regan and continued:  Mr Neuberger QC, for the respondent, did not challenge, correctly in my view, the decision in Greenwich London BC v Regan but sought to distinguish it upon the ground that whereas a landlord could waive a condition imposed on a tenant in a court order the parties could not by agreement alter the impact of s 82(2) on an unconditional order for possession.  It followed that any agreement between the parties as to the respondent’s continued occupation must constitute a new tenancy.  Mr Underwood argued that such a result would be not only contrary to the intention of the parties but to the whole scheme of the 1985 Act.

My Lords, I agree with Mr Neuberger that the impact of s 82(2) cannot be altered by agreement between the parties.  However, for the reasons which I have already elaborated, that subsection cannot be looked at in isolation from the other sections, in particular s 85, of Pt IV of the 1985 Act.  The whole scheme of that Part is to afford protection to the secure tenant and that is achieved in s 85 by conferring on the court flexible powers to continue an existing secure tenancy, to revive a determined secure tenancy or to create a state of statutory limbo which will afford to a defaulting tenant an opportunity to have restored to him all the benefits of the secure tenancy when he has complied with stipulated conditions.  Parliament cannot have intended to penalise a landlord who acted within the spirit of the 1985 Act by granting indulgences to defaulting tenants without going through time-wasting and expensive court proceedings.  Furthermore, a tenant who has reached an agreement advantageous to himself is not thereby prevented from making an application to the court under s 85(2) or (4).  In this case the judge found as a fact that neither party contemplated that the agreement of 5 February 1992 created a new tenancy and I can therefore see no reason why it should not be given the same effect as an order of the court in similar terms suspending execution of the order for possession of 29 January 1992.  Such a result would accord entirely with the spirit of the relevant statutory provisions, would be consistent with the intention of the parties and would preserve all the respondent’s rights under sub-ss (2),(3) and (4) of s 85.  For these reasons and for those given by my noble and learned friend Lord Browne-Wilkinson I would therefore allow the appeal.

Lord Griffiths and Lord Steyn said they agreed for the reasons given by both Lord Browne-Wilkinson and Lord Jauncey. Lord Keith of Kinkel said he agreed for the reasons given by Lord Browne-Wilkinson.

Appeal allowed.

Bruton v. London & Quadrant Housing Trusttc "Bruton v. London & Quadrant Housing Trust" \f C \l 3 [1998] Q.B. 834 (CA) and  [2000] 1 AC 406 (HL) 
Mr. Bruton occupied a flat in Brixton under an agreement dated 31 January 1989 with the London & Quadrant Housing Trust ("the trust"). The trust was a charitable housing trust which, among other things, provided short-term accommodation for the homeless and others in need of housing. Mr Bruton brought this action against the trust claiming it was in breach of the implied repairing obligations contained in section 11 of the Landlord and Tenant Act 1985, which are imposed on landlords under leases of dwelling-houses. The trust denied liability on grounds that Mr Bruton had a licence only, and not a lease. 

   Mr Bruton’s flat was in a block belonging to the London Borough of Lambeth ("the council"). The council acquired the block in 1975 for housing purposes by the use of compulsory powers contained in provisions now consolidated in Part II (Provision of Housing Accommodation) of the Housing Act 1985. The council intended to demolish the block and build new houses or flats on the site but the scheme was delayed (and eventually, after Mr Bruton moved in, abandoned). On 27 March 1986 the council entered into an agreement with the trust by which it permitted the trust to use the premises in furtherance of its charitable housing objects. The agreement was called a licence and it was accepted by all parties that it did not grant the trust any proprietary interest in the premises. This was because section 32 of the Act of 1985 limits the powers of a local authority to dispose of land held for the purposes of Part II of the Act. By subsection (3) the local authority may let the land under a secure tenancy to a residential occupier but cannot otherwise dispose of any interest without the consent of the Secretary of State. It would therefore have been ultra vires for the council to have granted the trust any proprietary interest in the premises.
    The agreement between the trust and Mr. Bruton provided for Mr Bruton to pay £18 a week to occupy the flat on the following terms: 
    "Occupation of short-life accommodation at 2, Oval House, Rushcroft Road, S.W.2 on a temporary basis. As has been explained to you, the above property is being offered to you by [the trust] on a weekly licence from 6 February 1989. The trust has the property on licence from [the council] who acquired the property for development . . . and pending this development, it is being used to provide temporary housing accommodation. It is offered to you on the condition that you will vacate upon receiving reasonable notice from the trust, which will not normally be less than four weeks. You understand and agree that while you are living in the property, you will allow access at all times during normal working hours to the staff of the trust, the owners and agents for all purposes connected with the work of the trust."
On the trial of the preliminary issue of whether Mr Bruton had a lease or licence, the Court of Appeal held by a majority (Sir Brian Neill dissenting) that he had a licence only: Millett LJ gave the leading judgment for the majority:

Millett L.J. 

. . . This case raises a familiar problem in an unusual setting. The question is whether a document which purports to grant a licence to occupy residential accommodation nevertheless takes effect in law as the grant of a tenancy. The feature which distinguishes the present case from the commonplace is that the grantor had, and was known to the grantee to have, no title to the land. 

   The case is thus located at the intersection of two settled principles of law. The first is that the grant of exclusive possession of land for a fixed term at a rent creates a tenancy. Whether the arrangements in any particular case create a tenancy or a licence does not depend upon the parties' professed intentions but on the legal effect of the transaction into which they have entered. Save in exceptional circumstances, the only intention which is relevant is the intention to grant exclusive possession. This was decided by the House of Lords in the seminal case Street v Mountford [1985] A.C. 809. 

    The second principle is that the grantor of an interest in land is estopped from disputing the validity or effect of his own grant. A man who purports to grant a tenancy is not permitted to deny that he has done so by asserting his own want of title. If he has none, the grant creates a tenancy by estoppel binding on him and those who claim through him, though it cannot of course bind those with a superior title. 

    The question on this appeal is whether these two principles can be combined so that a grantor who has, and is known to have, no title, and who therefore agrees to grant no more than a licence, nevertheless brings into being a tenancy by estoppel if he excludes himself and those claiming through him from possession. 

    In Street v Mountford Lord Templeman gave only three examples of exceptional circumstances where the grant of exclusive possession does not create a tenancy. First, where the circumstances negative any intention to create legal relations at all. Secondly, where the possession of the grantee is referable to some other legal relationship such as vendor and purchaser or master and servant. Thirdly, where the grantor has no power to create a tenancy, as in the case of a requisitioning authority. As I pointed out in Camden London Borough Council v Shortlife Community Housing Ltd (1992) 25 H.L.R. 330, the first and third of these are not exceptions to a general rule. The relationship of landlord and tenant is a legal relationship. It cannot be brought into existence by an arrangement which is not intended to create legal relations at all or by a body which has no power to create it.

  The existence of these two categories is due to the fact that the creation of a tenancy requires the grant of a legal right to exclusive possession. 

   The precise scope of the third category is, however, not clear. Is it confined to want of capacity, or does it extend to want of title? Lack of capacity to grant a tenancy would, of course, prevent the creation of a tenancy by estoppel, for the reasons given by Lord Greene M.R. in Minister of Agriculture and Fisheries v Hulkin (unreported), 1948 but cited in Minister of Agriculture and Fisheries v Matthews [1950] 1 K.B. 148, 154: 

“Accepting the view which Mr. Baillieu accepts, that the minister had no power under the regulations to grant a tenancy, it is perfectly manifest to my mind that he could not by estoppel give himself such power. The power given to an authority under a statute is limited to the four corners of the power given. It would entirely destroy the whole doctrine of ultra vires if it was possible for the donee of a statutory power to extend his power by creating an estoppel." 

  Despite the concession made by the defendant's counsel in that case, which Lord Greene M.R. may have accepted only for the sake of argument, the reason a requisitioning authority cannot grant a tenancy of the requisitioned land is not in my judgment due to any want of vires. The cases do not suggest that the requisitioning authority lacked power to hold land or to grant tenancies of land which it owned. The problem was that the requisitioning authority had no power to acquire and did not acquire any estate or interest in the land which it requisitioned. In Lewisham London Borough Council v Roberts [1949] 2 K.B. 608, Denning L.J. said, at p. 622: 

  "it is necessary to consider the nature of the power to requisition land. It is only a power to take possession of land. It is not a power to acquire any estate or interest in any land . . . Once possession is taken the Crown can exercise all the powers incident to possession, such as to licence other people to use the premises: see Southgate Borough Council v Watson [1944] K.B. 541; but it cannot grant a lease, or create any legal interest in the land in favour of any other person, because it has itself no estate in the land out of which to carve any interest . . ." (My emphasis.) 

Thus the want of title was due to the absence of any power to acquire title to the property under the relevant regulations; but the inability to grant a tenancy was due to the want of title. 

   If this is right, then the third category of case where the grant of exclusive possession does not create a tenancy may not be not limited to the case where the grantor has no capacity to grant a tenancy but may extend to the case where it has no estate or interest in the land which enables it to do so. But this is not clearly demonstrated, for Lord Templeman did not have tenancies by estoppel in mind. It is, therefore, necessary to consider how such tenancies arise. 

   In Goodtitle d. Edwards v Bailey  (1777) 2 Cowp. 597 Lord Mansfield C.J. said, at pp. 600-601: 

"it shall never lie in [the grantor's] mouth to dispute the title of the party to whom he has so undertaken; no more than it shall be permitted to a mortgagor to dispute the title of his mortgagee. No man shall be allowed to dispute his own solemn deed." 

The doctrine is clearly a form of estoppel, though it is not a species of estoppel by representation and does not depend on any recital or other representation of title: see First National Bank plc v Thompson [1996] Ch. 231. It is the product of a fundamental principle of the common law which precludes a grantor from disputing the validity of his own grant. The estoppel is not excluded by the fact that the want of title appears in the deed, as it did in Goodtitle v Bailey itself; or by the fact that the grantee knows that the grantor has no title: see Morton v Woods (1869) L.R. 4 Q.B. 293. It is, however, excluded if the grantor has any legal title, even if it is insufficient to support the grant. 

   The doctrine is, therefore, both peculiar and ancient. It has sometimes been regarded as a special sub-species of estoppel by convention. As it is put in Spencer Bower, Estoppel by Representation, 3rd ed. (1977), p. 160: “The claim of the party raising the estoppel is, not that he believed the assumed version of the facts was true, but that he believed (and agreed) that it should be treated as true.” 

   In Grundt v Great Boulder Proprietary Gold Mine Ltd (1937) 59 C.L.R. 641 Dixon J. said, in the High Court of Australia, at p. 676: 

   "It is important to notice that belief in the correctness of the facts or state of affairs assumed is not always necessary. Parties may adopt as the conventional basis of a transaction between them an assumption which they know to be contrary to the actual state of affairs. A tenant may know that his landlord's title is defective, but by accepting the tenancy he adopts an assumption which precludes him from relying on the defect.” 

In the present case both parties knew that the trust had no title and could not grant a tenancy. That is not sufficient to prevent the creation of a tenancy by estoppel. But the trust did not purport to grant a tenancy. The document was carefully drawn by the trust and accepted by the plaintiff as a licence. There is no inconsistency between the terms of the document and the trust's assertion that it has not granted a tenancy. There is no ground for holding that the parties must be taken to have adopted an assumed basis for the transaction. They did not agree that the trust should grant a tenancy even though it had no title; they agreed that it should grant a licence because it could not grant a tenancy. 

    Tenancies by estoppel were developed at a time when title to land was doubtful and difficult to establish. They most frequently arose when the grantor's land was in mortgage. In such a case the defect in title was technical and remediable; and the parties could reasonably be supposed to be willing to disregard it. The circumstances of the present case are very different. The trust had no title because the council had no power to grant it any. The case is, therefore, like that of the requisitioning authority, but at one remove. 

   It is submitted that this is contrary to Street v Mountford. The first step, it is said, is to construe the document in the light of that case and without regard to the fact that the trust had no title. Despite the professed intention to create a licence, the document granted exclusive possession of the premises, and accordingly created a tenancy as between the parties. The trust's want of title does not affect the relationship as between them, though it prevents the tenancy being more than a tenancy by estoppel. 

    This is a powerful and attractive argument, but in the end I am not persuaded by it. It seems to me to disregard both the reason for the first and third of the exceptions in Street v Mountford and the basis of the doctrine of tenancy by estoppel. 

   A tenancy is a legal estate. The essence of a legal estate is that it binds the whole world, not just the parties to the grant and their successors. The hallmark of a tenancy is the grant of exclusive possession. In this context, therefore, exclusive possession means possession to the exclusion of the whole world, not merely of the grantor and those claiming through him. If the grantor has no power to exclude the true owner from possession, he has no power to grant a legal right to exclusive possession and his grant cannot take effect as a tenancy. He may still be estopped from asserting his want of title, and if so his grant will create a tenancy by estoppel. But a tenancy by estoppel is not merely a particular species of tenancy which binds only the parties to it. It is firmly based on estoppel, and there can be no estoppel unless the grantor's denial of title is inconsistent with the terms of his grant. 

   In my judgment the two doctrines cannot be combined in the way contended for. They are, when analysed, mutually exclusive. Street v Mountford rejects the professed intentions of the parties in favour of the true effect of the transaction. Estoppel by convention gives effect to the professed intentions of the parties. Any attempt to combine them produces a hopeless circularity. Approached separately, they have distinct requirements which are not satisfied in the present case. 

 . . .   In my opinion there is nothing in law to prevent a party in possession of land but lacking any legal estate or interest in the land from granting a licence to permit another to occupy the land. Provided that the grantor makes it clear that it is a licence only and not a tenancy, the grant will not take effect as a tenancy by estoppel. 

   In the present case my conclusion does not significantly affect the plaintiff's security of tenure, since he was always liable to be evicted at the suit of the council. But it avoids saddling the trust with the statutory obligations of a landlord, which it never intended to undertake, and which would effectively disable it from carrying out the socially valuable function which it performs. 

   I would dismiss the appeal. 

Mr Bruton appealed to the House of Lords, who allowed the appeal and held that he had a tenancy: 
Lord Hoffmann.
. . . The decision of this House in Street v Mountford [1985] AC 809 is authority for the proposition that a "lease" or "tenancy" is a contractually binding agreement, not referable to any other relationship between the parties, by which one person gives another the right to exclusive occupation of land for a fixed or renewable period or periods of time, usually in return for a periodic payment in money. An agreement having these characteristics creates a relationship of landlord and tenant to which the common law or statute may then attach various incidents. The fact that the parties use language more appropriate to a different kind of agreement, such as a licence, is irrelevant if upon its true construction it has the identifying characteristics of a lease. The meaning of the agreement, for example, as to the extent of the possession which it grants, depend upon the intention of the parties, objectively ascertained by reference to the language and relevant background. The decision of your Lordships' House in Westminster City Council v Clarke [1992] 2 AC 288 is a good example of the importance of background in deciding whether the agreement grants exclusive possession or not. But the classification of the agreement as a lease does not depend upon any intention additional to that expressed in the choice of terms. It is simply a question of characterising the terms which the parties have agreed. This is a question of law.

  In this case, it seems to me that the agreement, construed against the relevant background, plainly gave Mr. Bruton a right to exclusive possession. There is nothing to suggest that he was to share possession with the trust, the council or anyone else. The trust did not retain such control over the premises as was inconsistent with Mr. Bruton having exclusive possession, as was the case in Westminster City Council v Clarke. The only rights which it reserved were for itself and the council to enter at certain times and for limited purposes. As Lord Templeman said in Street v Mountford at 818, such an express reservation "only serves to emphasise the fact that the grantee is entitled to exclusive possession and is a tenant." Nor was there any other relationship between the parties to which Mr. Bruton's exclusive possession could be referable.
    Mr. Henderson, who appeared for the trust, submitted that there were "special circumstances" in this case which enabled one to construe the agreement as a licence despite the presence of all the characteristics identified in Street v Mountford. These circumstances were that the trust was a responsible landlord performing socially valuable functions, it had agreed with the council not to grant tenancies, Mr. Bruton had agreed that he was not to have a tenancy and the trust had no estate out of which it could grant one.
    In my opinion none of these circumstances can make an agreement to grant exclusive possession something other than a tenancy. The character of the landlord is irrelevant because although the Rent Acts and other Landlord and Tenant Acts do make distinctions between different kinds of landlords, it is not by saying that what would be a tenancy if granted by one landlord will be something else if granted by another. The alleged breach of the Trust's licence is irrelevant because there is no suggestion that the grant of a tenancy would have been ultra vires either the trust or the council: see section 32(3) of the Housing Act 1985. If it was a breach of a term of the licence from the council, that would have been because it was a tenancy. The licence could not have turned it into something else. Mr. Bruton's agreement is irrelevant because one cannot contract out of the statute. The trust's lack of title is also irrelevant, but I shall consider this point at a later stage. In Family Housing Trust v Jones [1990] 1 WLR 779 where the facts were very similar to those in the present case, the Court of Appeal construed the "licence" as a tenancy. Slade L.J. gave careful consideration to whether any exceptional ground existed for making an exception to the principle in Street v Mountford and came to the conclusion that there was not. I respectfully agree. For these reasons I consider that the agreement between the trust and Mr. Bruton was a lease within the meaning of section 11 of the Landlord and Tenant Act 1985.

    My Lords, in my opinion, that is the end of the matter. But the Court of Appeal did not stop at that point. In the leading majority judgment, Millett L.J. said [1998] Q.B. 834, 845 that an agreement could not be a lease unless it had a further characteristic, namely that it created a legal estate in the land which "binds the whole world." If, as in this case, the grantor had no legal estate, the agreement could not create one and therefore did not qualify as a lease. The only exception was the case in which the grantor was estopped from denying that he could not create a legal estate. In that case, a "tenancy by estoppel" came into existence. But an estoppel depended upon the grantor having purported to grant a lease and in this case the trust had not done so. It had made it clear that it was only purporting to grant a licence.

  My Lords, I hope that this summary does justice to the closely reasoned judgment of Millett L.J. But I fear that I must respectfully differ at three critical steps in the argument.

  First, the term "lease" or "tenancy" describes a relationship between two parties who are designated landlord and tenant. It is not concerned with the question of whether the agreement creates an estate or other proprietary interest which may be binding upon third parties. A lease may, and usually does, create a proprietary interest called a leasehold estate or, technically, a "term of years absolute." This will depend upon whether the landlord had an interest out of which he could grant it. Nemo dat quod non habet. But it is the fact that the agreement is a lease which creates the proprietary interest. It is putting the cart before the horse to say that whether the agreement is a lease depends upon whether it creates a proprietary interest.

  Mr. Henderson relied on a dictum of Denning L.J. in Lewisham Borough Council v Roberts [1949] 2 KB 608 where the question was whether the council, exercising delegated requisitioning powers under the Emergency Powers (Defence) Act 1939, was entitled to possession of part of a house. Denning L.J. said, at p. 622: 
    "it is necessary to consider the nature of the power to requisition land. It is only a power to take possession of land. It is not a power to acquire any estate or interest in any land . . . Once possession is taken the Crown can exercise all the powers incident to possession, such as to license other people to use the premises . . . but it cannot grant a lease, or create any legal interest in the land in favour of any other person, because it has itself no estate in the land out of which to carve any interest." 
It seems to me that Denning L.J. was focusing on the question of whether the Crown could create a legal interest in the land which would be binding upon third parties and said, correctly, that the Crown could not create such an interest without having an estate of its own. It is true that he said the Crown could not "grant a lease" and this could be read to mean that the absence of a legal estate prevented the Crown from entering into the relationship of landlord and tenant. But I do not think that this is what he had in mind. In any case, the Crown in that case could not have validly entered into such a relationship because it would have been ultra vires its statutory powers under the Emergency Powers (Defence) Act 1939: see Minister of Agriculture and Fisheries & Matthews [1950] 1 KB 148. 
 . . .   Secondly, I think that Millett L.J. may have been misled by the ancient phrase "tenancy by estoppel" into thinking that it described an agreement which would not otherwise be a lease or tenancy but which was treated as being one by virtue of an estoppel. In fact, as the authorities show, it is not the estoppel which creates the tenancy, but the tenancy which creates the estoppel. The estoppel arises when one or other of the parties wants to deny one of the ordinary incidents or obligations of the tenancy on the ground that the landlord had no legal estate. The basis of the estoppel is that having entered into an agreement which constitutes a lease or tenancy, he cannot repudiate that incident or obligation. So in Morton v. Woods (1869) L.R. 4 Q.B. 293 , a factory owner granted a second mortgage to a bank to secure advances. But the mortgagor had no legal estate, having conveyed it to the first mortgagee, and therefore could not confer one upon the second mortgagee. As additional security, the borrower "attorned tenant" to the second mortgagee, that is to say, acknowledged a relationship of landlord and tenant between them. This was a device commonly used in old mortgages to give the mortgagee the rights of a landlord - a speedier procedure for recovery of possession which was then available and the right to levy distress upon goods and chattels on the mortgaged premises: see Megarry & Wade, The Law of Real Property, 5th ed. (1984), p. 946. When the borrower failed to pay, the bank levied a distress. The owner of the goods sued for damages, claiming that the bank had no right to levy distress because that ancient common law remedy was available only to the holder of a legal estate. A recital to the mortgage made it plain that the bank was a second mortgagee and therefore had no legal estate. The Court of Queen's Bench held that the mortgagor was estopped from denying the bank's legal title. Kelly C.B. said, at p. 304: 
    "it is the creation of the tenancy, or the estoppel, which arises from the creation of the relation of landlord and tenant by agreement between the parties, that makes the actual legal estate unnecessary to support the distress . . ."
Thus it is the fact that the agreement between the parties constitutes a tenancy that gives rise to an estoppel and not the other way round. It therefore seems to me that the question of tenancy by estoppel does not arise in this case. The issue is simply whether the agreement is a tenancy. It is not whether either party is entitled to deny some obligation or incident of the tenancy on the ground that the trust had no title.  
    Thirdly, I cannot agree that there is no inconsistency between what the trust purported to do and its denial of the existence of a tenancy. This seems to me to fly in the face of Street v Mountford. In my opinion, the trust plainly did purport to grant a tenancy. It entered into an agreement on terms which constituted a tenancy. It may have agreed with Mr. Bruton to say that it was not a tenancy. But the parties cannot contract out of the Rent Acts or other landlord and tenant statutes by such devices. Nor in my view can they be used by a landlord to avoid being estopped from denying that he entered into the agreement he actually made.

  For these reasons I would allow the appeal and declare that Mr. Bruton was a tenant. I should add that I express no view on whether he was a secure tenant or on the rights of the council to recover possession of the flat.
Lord Hobhouse of Woodborough.
  My Lords, I agree that this appeal should be allowed as proposed by my noble and learned friend, Lord Hoffmann, and for the reasons which he has given. I would add only this.

  The claim made in the action seeks to enforce a contractual cause of action. The breach of contract alleged against the defendant housing trust is the failure to maintain and keep in repair the flat in which the plaintiff, Mr. Bruton is living. He relies upon a written agreement between himself and the housing trust dated 31 January 1989. The written agreement does not contain any undertaking by the housing trust to repair the flat. But Mr. Bruton alleges that the agreement creates a relationship of landlord and tenant between the housing trust and himself and that therefore an undertaking to repair by the housing trust is compulsorily implied by statute - section 11 of the Landlord and Tenant Act 1985. 
   Counsel for the housing trust accepted before your Lordships that a contractual relationship of landlord and tenant suffices to make the provisions of the Act applicable. The question therefore is whether the agreement creates such a relationship. The answer to this question is, in my judgment, determined by the decision in Street v Mountford. The agreement was an agreement to give Mr. Bruton the exclusive possession of the flat for a period or periods of time in return for the periodic payment of money; the grant of exclusive possession was not referable to any other relationship between the parties. It follows that the relationship created was that of landlord and tenant and the provisions of the Act apply to the agreement. Mr. Bruton is entitled to succeed.

  The relevant question is simply one of ascertaining the effect in law of the agreement which the parties made. It is true that before the court construes an agreement it must inform itself of the surrounding circumstances existing at the time that the contract was made: Reardon Smith v Hansen-Tangen [1976] 1 WLR 989. This rule applies as much to contracts relating to property as to any other contract. In the present case, it is correct that both parties knew that the housing trust was a mere licensee of the council and, in so far as they may have thought about it, should have realised that for the housing trust to grant Mr. Bruton the exclusive possession of the flat probably amounted to a breach of the housing trust's obligations to the council. But this cannot contradict what was actually agreed between the housing trust and Mr. Bruton or its legal effect as between them (Family Housing Trust v Jones [1990] 1 WLR 779). It would be different if it could be shown that the housing trust had no capacity to make the agreement (Minister of Agriculture v Matthews  [1950] 1 KB 148). Lack of capacity renders an apparent agreement without legal effect; this is an application of the ordinary principles of the law of contract. But the present case is not such a case. The housing trust had the requisite capacity to make the agreement with Mr. Bruton (as for that matter had the council: section 44(1) of the Housing Act 1985).

  The Court of Appeal were influenced by the way in which the case for Mr. Bruton was argued before them. They understood that his case depended upon establishing a tenancy by estoppel. This was not a correct analysis. He needed to do no more than rely upon the written agreement he had with the housing trust and its legal effect. The only concept of estoppel which was possibly relevant was that which arises from the agreement. The estoppel is of the same character as that which estops a bailee from disputing the title of his bailor or the licensee of a patent from disputing the validity of the patent. The estoppels are mutual; they bind both of the parties. Where the relationship is contractual, as in the present case, the estoppel arises from the agreement not the other way round. The present case does not depend upon the establishing of an estoppel nor does any problem arise from the fact that the housing trust did not have a legal estate. The case of Mr. Bruton depends upon his establishing that his agreement with the housing trust has the legal effect of creating a relationship of tenant and landlord between them. That is all. It does not depend upon his establishing a proprietary title good against all the world or against the council. It is not necessary for him to show that the council had conveyed a legal estate to the housing trust. I therefore cannot agree with the reasoning of the Court of Appeal and would allow this appeal.
Lord Jauncey of Tullichettle. agreed that the appeal should be allowed and added:

. . . it remains to consider whether notwithstanding the apparent grant of a tenancy there exist special circumstances which are capable of negativing this result: Street v Mountford [1985] AC 809, Lord Templeman, at p 822. Mr. Henderson argued that the fact that the trust was a responsible charitable organisation performing important social functions and that it was merely a licensee of the subjects, inhibited by the terms of that licence from granting tenancies, amounted to such special circumstances. My Lords, in Family Housing Association v Jones [1990] 1 WLR 779, where the facts were very similar to those in this case, the association as licensee of a local authority granted what was described as a licence to the defendant to occupy premises on a temporary basis. Following Street v Mountford the Court of Appeal held that the agreement constituted a tenancy and Slade LJ, at p. 793, rejected the argument that there existed special circumstances whereby the defendant, albeit in exclusive possession of the premises, was not a tenant. In my view Slade L.J.'s rejection was correct and his reasoning equally applicable to the present case. In the absence of any exceptional circumstances it follows that the agreement between the trust and the appellant constituted a tenancy to which section 11 of the Landlord and Tenant Act 1985 applied and that the appeal should be allowed.

    I have one further matter to mention. In Family Housing Association v Jones at 793, Slade L.J. observed in relation to the argument as to existence of special circumstances: 
    “The argument which we have heard suggests to me that, whatever their wishes or intentions, it may at least be difficult for bodies charged with responsibilities for the housing of the homeless to enter into any arrangement pursuant to section 65(2) of the Housing Act 1985 under which the person housed is to enjoy exclusive occupation of premises, however temporarily, without conferring on that person security of tenure by virtue of the Act . . . The result must be substantially to reduce the choice of methods available to bodies such as the housing association for dealing with their always limited supplies of housing stock. I am not sure that this result will necessarily inure to the benefit of the class of homeless persons in this country viewed as a whole. These are the reasons for the misgivings expressed at the start of this judgment.”
In his dissenting judgment in the Court of Appeal in this case Sir Brian Neill expressed his regret at his inability to distinguish Family Housing Association v Jones. Regret, no doubt stemming from Slade L.J.'s comments on the consequences of his rejection of the special circumstances argument. My Lords, I share Slade L.J.'s misgivings for the reasons he states and Sir Brian Neill's regrets.
Lord Slynn of Hadley agreed the appeal should be allowed for the reasons given by Lord Hoffmann, and also stated that he shared the anxiety expressed by Slade LJ in Family Housing Association v Jones “about the impact of such a result on the Housing Trust”. 

Milmo v Carreras [1946] KB 306, CAtc "Milmo v Carreras [1946] KB 306, CA" \f C \l 3
In this case, not apparently cited in Bruton in the House of Lords, the Court of Appeal dismissed the idea that a contractual leasehold relationship could subsist where the “landlord” had no estate in the land. The claimant, Captain Milmo, had a lease of a flat in London which expired on 28 November 1944. When he was called up to serve in the army during the war he purported to sub-let to the defendant, Colonel Carreras, for a year from 1 November 1943 “and thereafter quarterly” until terminated by three months notice to quit. Because the purported subletting was, inadvertently, for a term which was longer than the lease itself (consider why), it took effect in law as an assignment of Captain Milmo’s lease. The subletting agreement made between Captain Milmo and Colonel Carreras contained the usual covenant by the subtenant “to deliver possession of the premises to the landlord” under the subtenancy at the expiry of the term. Captain Milmo served notice to quit but Colonel Carreras refused to go. One of the arguments put on behalf of Captain Milmo was that even though there was no tenure between him and Colonel Carreras (because the transaction between them had inadvertently assigned his property interest to Carreras rather than carving a derivative interest out of it) nevertheless “there is a contractual relationship by which [Carreras] has undertaken to deliver the demised premises to me and he has failed to do so”. The Court of Appeal rejected this and the other arguments put on behalf of Captain Milmo and held that he was not entitled to possession: 

Lord Greene MR (he referred to previous cases in which the courts had had to consider the effect of the agreement made between tenant and intended subtenant in such circumstances and the extent to which the provisions of such agreements were enforceable by the tenant notwithstanding that they took effect as assignments rather than sub-lettings.) But it is important to notice what effect was in fact given to the transactions considered in those decisions. I may say in passing that they have been very severely criticized - and it is very doubtful whether they can be considered as law, in so far as they assert that a lease can exist where there is no reversion left under it in the grantor. But they do not go further than this, I think: they accept the position that one of the most ordinary incidents of a lease, namely, the right to distrain for rent, does not exist in such a case. There is no right of distress, but they do say, for example, that the right to sue on the covenant to pay the so-called rent exists. Some of them went further than that and affirmed the right to sue on other covenants. I think I am right in saying that not one of them is based on the view that in the case of such a transaction there is any reversion left in the so-called sub-lessor. Whether you call such a document a lease or not seems to me, in these cases, to have been largely a matter of words, and I do not propose to discuss the question whether they are right or wrong. For the purposes of this case, I think it is sufficient to say that, in accordance with a very ancient and established rule, where a lessee, by a document in the form of a sub-lease, divests himself of everything that he has got (which he must necessarily do if he is transferring to his so-called sub-lessee an estate as great as, or purporting to be greater than, his own) he from that moment is a stranger to the land, in the sense that the relationship of landlord and tenant, in respect of tenure, cannot any longer exist between him and the so-called sub-lessee. That relationship must depend on privity of estate. I myself find it impossible to conceive of a relationship of landlord and tenant which has not got that essential element of tenure in it, and that implies that the tenant holds of his landlord, and he can only do that if the landlord has a reversion. You cannot have a purely contractual tenure. Tenure exists by reason of privity of estate. That seems to me to be the effect of all the decisions, and that position is recognized by all the decisions.
   We have, therefore, this position arising in the present case. After the execution of this document, subject to a point I will mention later, the plaintiff became a stranger to the land. He had no estate in the land, the whole estate which he had held under the head lease passed to the defendant, and from that moment onwards, although some contractual relationship might still remain between him and the defendant, in the sense that perhaps he could have sued for the so-called rent, he no longer had any connexion with the flat in the capacity of landlord. His case is this: he says "Under this document I had power to bring the so-called term to an end." That seems to me to be quite unarguable, because there never was a term. All that the document did, and could do, was to transfer to the defendant the whole of the plaintiff's then existing term under the head lease. The obligation to deliver up in the so- called sub-lease cannot be construed to be a mere contractual obligation as between the plaintiff personally as an individual and the defendant. I think that is clear, when the document is examined. In it the plaintiff, by a definition clause, is called the landlord "which expression shall include the person or persons for the time being entitled to the reversion immediately expectant on the term hereby created." The document did not create a term because in law it was incapable of doing so. The habendum is "To hold unto the tenant from the 1st November, 1943, for a term of one year and thereafter quarterly until such time as one of the said parties" - the parties being the landlord which includes the plaintiff and the person entitled to the reversion - "shall give to the other three months notice in writing to expire, " and so on. I ask myself: how could any document bring to an end at any time a non-existent term? It seems to me impossible to make that clause work in such a way as to have any kind of contractual force, having regard to the effect which the law requires to be given to this document. Then there is a covenant by the tenant to deliver up at the termination of the term, and that is expressed to be a covenant with the landlord, the definition of which I have read. The term never existed, and to whom is he to deliver up? I can give no other construction to this covenant than that he should deliver up to a person having the reversion at the time of the expiration of this alleged term, and whatever other thing may be said about the position of the plaintiff, he was not a reversioner under this lease. He was a stranger to the land once he had parted with the whole of the estate vested in him. I cannot see how, in view of the effect which the law compels us to give to this document, it is possible to find any right in the plaintiff to have possession delivered up to him. . . 
MORTON L.J.
  There can be no doubt that when the plaintiff and the defendant signed the agreement of October 25, 1943, they both intended that, in the circumstances which have in fact arisen, the plaintiff should have possession of this flat. I share the sympathy which the Master of the Rolls has expressed for the plaintiff's position. Having been for over five years on active service, he now desires to occupy the flat with his wife and child. It is perhaps regrettable that this very technical point should have been taken by the defendant. However, as it has been taken, we simply have to decide whether it is good in law or not. I entirely agree that it is a good point in law, and that this document has the effect which the Master of the Rolls has stated.

  I agree so entirely with the judgment which has been delivered that I only desire to add two very short comments. I do not myself see how the relationship of landlord and tenant can possibly exist unless the so-called landlord has a reversion. In so far as any of the cases cited to us suggest that that relationship can exist, in other circumstances, I do not think the decisions were well founded, and I agree with the comments which the Master of the Rolls has made upon them. . .  I agree that the appeal must be dismissed.
BUCKNILL L.J.  I agree.

The Pioneer Container, KH Enterprise v Pioneer Container [1994] 2 All ER 250, PC TC "The Pioneer Container, KH Enterprise v Pioneer Container [1994] 2 All ER 250, PC" \f C \l "3" 
The plaintiffs were the owners of goods laden on board the shipowner’s Taiwanese container ship, the "K H Enterprise", which sank with all her cargo off the coast of Taiwan on 11 March 1987, following a collision in fog with another larger ship, the "Oriental Faith".  The plaintiff cargo owners brought an action in Hong Kong against the "Pioneer Container", a sister ship of the "K H Enterprise", claiming damages in respect of the loss of their cargo. There were three sets of plaintiff cargo owners: ‘the Kien Hung plaintiffs’, ‘the Hanjin plaintiffs’ and ‘the Scandutch plaintiffs’. The Kien Hung plaintiffs had contracted directly with the shipowners for the carriage of their goods, but the other plaintiff cargo-owners had all entered into carriage contracts with either Hanjin or Scandutch, who had in turn subcontracted the carriage of the plaintiffs’ goods to the shipowner. The contracts that the shipowner entered into with the Kien Hung cargo owners and with Hanjin and Scandutch were all standard form bills of lading, each of which contained an exclusive jurisdiction clause (clause 26) which provided that exclusive jurisdiction over all disputes arising under the bill of lading should lie with Teipei in Taiwan. The shipowner sought a stay of the plaintiffs’ Hong Kong proceedings, arguing (inter alia) that all the plaintiff cargo owners were bound by the exclusive jurisdiction clause: by that time the cargo owners' claims were time barred in Taiwan.

The contracts entered into between the cargo owners and Hanjin and Scandutch each provided that “The Carrier shall be entitled to sub-contract on any terms the whole or any part of the handling, storage or carriage of the Goods and any and all duties whatsoever undertaken by the Carrier in relation to the Goods  . . .”
LORD GOFF OF CHIEVELEY  . . . 
The difficulty which has arisen with respect to the Hanjin plaintiffs and the Scandutch plaintiffs is that, on ordinary principles of law, there was no contractual relationship between them and the shipowners, and accordingly these two classes of plaintiff have claimed that the exclusive jurisdiction clause, cl 26, is not binding upon them.  However, that contention was rejected, both by Sears J and by the Court of Appeal, on the ground that there was a bailment to the shipowners on terms (including cl 26) which these plaintiffs had expressly or impliedly authorised and that, on the principles stated by Lord Denning MR in Morris v C W Martin & Son  [1966] 1 QB 716, these plaintiffs were bound by cl 26.  Whether the courts below were correct in so holding is the principal issue which falls for consideration on this appeal; but the further question arises whether, if the plaintiffs were bound by the exclusive jurisdiction clause, the Court of Appeal was justified in interfering with the exercise by the judge of his discretion to refuse a stay of proceedings and, if so, whether the Court of Appeal was entitled, exercising its discretion afresh, to order a stay.

The central problem

Their Lordships turn immediately to the central problem in the case, which is whether the shipowners can rely, as against the Scandutch and Hanjin plaintiffs, on the exclusive jurisdiction clause (cl 26) in the feeder bills of lading to which these plaintiffs were not parties.  They think it right to observe, at the outset, that in commercial terms it would be most inconvenient if these two groups of plaintiffs were not so bound.  Here is a ship upon which goods are loaded in a large number of containers; indeed, one container may contain goods belonging to a number of cargo owners.  One incident may affect goods owned by several cargo owners, or even (as here) all the cargo owners with goods on board.  Common sense and practical convenience combine to demand that all of these claims should be dealt with in one jurisdiction, in accordance with one system of law.  If this cannot be achieved, there may be chaos.  Much expense may be wasted on litigation in a number of different jurisdictions, as indeed happened in the present case, where there was litigation in eight other countries as well as Hong Kong and Taiwan.  There is however no international regime designed to produce a uniformity of jurisdiction and governing law in the case of a multiplicity of claims of this kind.  It is scarcely surprising therefore that shipowners seek to achieve uniformity of treatment in respect of all such claims, by clauses designed to impose an exclusive jurisdiction and an agreed governing law, as in the present cl 26 in the shipowners’ standard form of bill of lading.  Within reason, such an attempt must be regarded with a considerable degree of sympathy and understanding.

However, so far as English law and the law of Hong Kong are concerned, a technical problem faces shipowners who carry goods, for example under the feeder bills of lading in the present case, where there is no contractual relationship between the shipowners and certain cargo owners.  This is because English law still maintains, though subject to increasing criticism, a strict principle of privity of contract, under which as a matter of general principle only a person who is a party to a contract may sue upon it.  The force of this principle is supported and enhanced by the doctrine of consideration, under which as a general rule only a promise supported by consideration will be enforceable at common law.  How long these principles will continue to be maintained in all their strictness is now open to question.  But, in the middle of this century, judges of great authority and distinction were in no doubt that they should be so maintained.  Their Lordships refer in particular to the speech of Viscount Simonds in Midland Silicones Ltd v Scruttons Ltd [1962] AC 446 at 467–468.  The present case is concerned with the question whether the law of bailment can here be invoked by the shipowners to circumvent this difficulty.

Bailment and sub-bailment

Their Lordships are here concerned with a case where there has been a sub-bailment—a bailment by the owner of goods to a bailee [the carriers], followed by a sub-bailment by the bailee to a sub-bailee [the shipowner] —and the question has arisen whether, in an action by the owner against the sub-bailee for loss of the goods, the sub-bailee can rely as against the owner upon one of the terms upon which the goods have been sub-bailed to him by the bailee.  . . . The question is whether the shipowners can in these circumstances rely upon the exclusive jurisdiction clause in the feeder bills of lading as against both groups of plaintiffs, notwithstanding that the plaintiffs in neither group were parties to the contract with the shipowners contained in or evidenced by such a bill of lading, having regard to the fact that the plaintiffs are seeking to hold the shipowners liable for failing to care for the goods so entrusted to them or failing to deliver them to the plaintiffs—in other words, for committing a breach of duty which is characteristic of a bailee.

The question whether a sub-bailee can in circumstances such as these rely upon such a term, and if so upon what principle he is entitled to do so, is one which has been considered in cases in the past, but so far neither by the House of Lords nor by the Privy Council.  It has been much discussed by academic writers.  Their Lordships are grateful to counsel for the citation to them of academic writings, especially Palmer’s Bailment (1991), and Bell’s Modern Law of Personal Property in England and Ireland (1989), to which they have repeatedly referred while considering the problems which have arisen for decision in the present case.

In approaching the central problem in the present case, their Lordships wish to observe that they are here concerned with two related questions.  The first question relates to the identification of the relationship between the owner and the sub-bailee.  Once that question is answered, it is possible to address the second question, which is whether, given that relationship, it is open to the sub-bailee to invoke as against the owner the terms upon which he received the goods from the bailee. 
The relationship between the owner and the sub-bailee

Fortunately, authoritative guidance on the answer to the first question is to be found in the decision of the Privy Council in Gilchrist Watt & Sanderson Pty Ltd v York Products Pty Ltd [1970] 1 WLR 1262, an appeal from the Court of Appeal of New South Wales.  There two cases of clocks were shipped from Hamburg to Sydney.  On arrival of the ship at Sydney the goods were unloaded, sorted and stacked on the wharf by the defendants, who were ships’ agents and stevedores.  The plaintiffs were the holders of the relevant bills of lading.  When their agents sought delivery of the two cases from the defendants, one was missing and was never found.  The plaintiffs sought to hold the defendants responsible as bailees of the goods.  The Privy Council proceeded on the basis that there was a bailment to the shipowners, and a sub-bailment by the shipowners to the defendants and that the defendants as sub-bailees received possession of the goods for the purpose of looking after them and delivering them to the holders of the bills of lading, who were the plaintiffs.  Accordingly, the defendants ‘took upon themselves an obligation to the plaintiffs to exercise due care for the safety of the goods, although there was no contractual relation or attornment between the defendants and the plaintiffs’ (see [1970] 3 All ER 825 at 829, [1970] 1 WLR 1262 at 1267 per Lord Pearson).  In support of that conclusion, the Privy Council relied in particular on Morris v C W Martin & Son [1965] 2 All ER 725 at 733, 734, 739–740, [1966] 1 QB 716 at 729, 731, 738, and on the statements of principle by Lord Denning MR, Diplock and Salmon LJJ in that case.  There a mink stole, sent by the plaintiff to a furrier for cleaning, was sub-bailed by the furrier to the defendants, who were cleaning specialists, under a contract between them and the furrier.  The stole was stolen by a servant of the defendants, and the plaintiff claimed damages from them.  Both Diplock and Salmon LJJ held that the defendants, by voluntarily receiving into their possession goods which were the property of another, became responsible to the plaintiff as bailees of the goods.  Lord Denning MR invoked an authoritative statement of the law in Pollock and Wright on Possession (1888) p 169, where it is stated as follows:

‘If the bailee of a thing sub-bails it by authority, there may be a difference according as it is intended that the bailee’s bailment is to determine and the third person is to hold as the immediate bailee of the owner, in which case the third person really becomes a first bailee directly from the owner and the case passes back into a simple case of bailment, or that the first bailee is to retain (so to speak) a reversionary interest and there is no direct privity of contract between the third person and the owner, in which case it would seem that both the owner and the first bailee have concurrently the rights of a bailor against the third person according to the nature of the sub-bailment.’

In addition, Lord Pearson invoked two nineteenth century cases concerned with the liability of railway companies where the plaintiff buys a ticket from one railway company, and claims liability from another which has undertaken responsibility for part of the services to be rendered to the plaintiff under the contract evidenced by the ticket: see Foulkes v Metropolitan District Rly Co (1880) 5 CPD 157 and Hooper v London and North Western Rly Co (1881) 50 LJQB 103.  He also relied on the duty imposed by law on the finder of goods who takes them into his possession.  He concluded as follows ([1970] 1 WLR 1262 at 1270): 257
‘Both on principle, and on old as well as recent authority it is clear that, although there was no contract or attornment between the plaintiffs and the defendants, the defendants by voluntarily taking possession of the plaintiffs’ goods, in the circumstances assumed an obligation to take due care of them and are liable to the plaintiffs for their failure to do so (as found by the trial judge).  The obligation is at any rate the same as that of a bailee, whether or not it can with strict accuracy be described as being the obligation of a bailee.  In a case such as this, the obligation is created by the delivery and assumption of possession under a sub-bailment.’

In this passage, Lord Pearson was cautious about describing the obligation of the defendants as bailees vis-à-vis the plaintiffs.  Even so, both Diplock and Salmon LJJ described the relationship between the owner of the goods and the sub-bailee in Morris v C W Martin & Son as that of bailor and bailee, and their Lordships are generally in agreement with this approach.  However, Diplock LJ restricted his statement of the law to those circumstances where the sub-bailee is aware that the goods are the property of a person other than the bailee (see [1965] 2 All ER 725 at 734, [1966] 1 QB 716 at 731).  This is a point to which their Lordships will return at a later stage.  However, the point does not directly arise in the present case, in which their Lordships understand the shipowners to have had sufficient notice that persons other than Hanjin or Scandutch were the owners of the goods.  It was doubtless for this reason that no argument on the point was addressed to their Lordships.

Their Lordships pause to observe that the statement of the law by Pollock and Wright is restricted to those circumstances in which the bailee has sub-bailed the goods with the authority of the owner.  As will appear, such is the position in the present case.  Their Lordships are not therefore concerned with the position where the bailee sub-bails the goods to another without the authority of the owner, and so they do not think it appropriate to consider that situation, about which they heard no argument.

The terms of the collateral bailment between the owner and the sub-bailee

On the authority of the case of Gilchrist Watt & Sanderson Pty Ltd v York Products Pty Ltd [1970] 3 All ER 825, [1970] 1 WLR 1262 their Lordships have no difficulty in concluding that, in the present case, the shipowners became on receipt of the relevant goods the bailees of the goods of both the Hanjin plaintiffs and the Scandutch plaintiffs.  Furthermore, they are of the opinion that the shipowners became the bailees of the goods for reward.  In Pollock and Wright on Possession it is stated that both the owner of the goods and the bailee have concurrently the rights of a bailor against the sub-bailee according to the nature of the sub-bailment.  Their Lordships, like Lord Denning MR in Morris v C W Martin & Son [1965] 2 All ER 725 at 733, [1966] 1 QB 716 at 729, consider that, if the sub-bailment is for reward, the obligation owed by the sub-bailee to the owner must likewise be that of a bailee for reward, notwithstanding that the reward is payable not by the owner but by the bailee.  It would, they consider, be inconsistent in these circumstances to impose on the sub-bailee two different standards of care in respect of goods so entrusted to him.

But the question then arises whether, as against the owners (here the two groups of plaintiffs), the sub-bailees (here the shipowners) can invoke any of the terms on which the goods were sub-bailed to them, and in particular the exclusive jurisdiction clause (cl 26).258
In Morris v C W Martin & Son [1965] 2 All ER 725 at 733, [1966] 1 QB 716 at 729 Lord Denning MR expressed his opinion on this point in clear terms, though on the facts of the case his opinion was obiter.  He said:

‘The answer to the problem lies, I think, in this: the owner is bound by the conditions if he has expressly or impliedly consented to the bailee making a sub-bailment containing those conditions, but not otherwise.’

His expression of opinion on this point has proved to be attractive to a number of judges.  In Morris v C W Martin & Son [1965] 2 All ER 725 at 741, [1966] 1 QB 716 at 741 itself, Salmon LJ expressed himself to be strongly attracted by it : see also Cia Portorafti Commerciale SA v Ultramar Panama Inc, The Captain Gregos (No 2) [1990] 2 Lloyd’s Rep 395 at 405 per Bingham LJ (delivering the judgment of the court).  Furthermore, on this point Lord Denning MR’s statement of the law was applied by Steyn J in Singer Co (UK) Ltd v Tees and Hartlepool Port Authority [1988] 2 Lloyd’s Rep 164.  It was not however followed by Donaldson J in Johnson Matthey & Co Ltd v Constantine Terminals Ltd [1976] 2 Lloyd’s Rep 215, a decision to which their Lordships will revert at a later stage.

In order to decide whether, like Steyn J, to accept the principle so stated by Lord Denning MR, it is necessary to consider the relevance of the concept of ‘consent’ in this context.  It must be assumed that, on the facts of the case, no direct contractual relationship has been created between the owner and the sub-bailee, the only contract created by the sub-bailment being that between the bailee and the sub-bailee.  Even so, if the effect of the sub-bailment is that the sub-bailee voluntarily receives into his custody the goods of the owner and so assumes towards the owner the responsibility of a bailee, then to the extent that the terms of the sub-bailment are consented to by the owner, it can properly be said that the owner has authorised the bailee so to regulate the duties of the sub-bailee in respect of the goods entrusted to him, not only towards the bailee but also towards the owner.  (Their Lordships add in parenthesis that for this purpose it is not, in their opinion, necessary to have recourse to the doctrine of estoppel (cf Hispanica de Petroleos SA v Vencedora Oceanica Navigacion SA, The Kapetan Markos (No 2) [1987] 2 Lloyd’s Rep 321 at 336, 340 per Nicholls and Dillon LJJ).  Even where there is express or implied consent to the relevant terms by the owner of the goods, there can be no estoppel without some holding out on his part.  Estoppel may however be relevant if recourse is to be had to the doctrine of ostensible authority.)

Such a conclusion, finding its origin in the law of bailment rather than the law of contract, does not depend for its efficacy either on the doctrine of privity of contract or on the doctrine of consideration.  That this may be so appears from the decision of the House of Lords in Elder Dempster & Co Ltd v Paterson Zochonis & Co Ltd [1924] AC 522, [1924] All ER Rep 135.  In that case, shippers of cargo on a chartered ship brought an action against the shipowners for damage caused to the cargo by bad stowage, for which the shipowners were responsible.  It is crucial to observe that the cargo was shipped under charterers’ bills of lading, so that the contract of carriage contained in or evidenced by the bills of lading was between the shippers and the charterers.  The shipowners nevertheless sought to rely, as against the shippers, upon an exception in the bill of lading which protected the charterers from liability for damage due to bad stowage.  It was held that the shipowners were entitled to do so, the preferred reason upon which the House so held (see Midland Silicones Ltd v Scruttons Ltd [1962] AC 446 at 470 per Viscount Simonds, following the opinion of Fullagar J In Wilson v Darling Island Stevedoring and Lighterage Co Ltd (1955) 95 CLR 43 at 78) being found in the speech of Lord Sumner where he said ([1924] AC 522 at 564):

‘… in the circumstances of this case the obligations to be inferred from the reception of the cargo for carriage to the United Kingdom amount to a bailment upon terms, which include the exceptions and limitations of liability stipulated in the known and contemplated form of bill of lading.’  

Of course, there was in that case a bailment by the shippers direct to the shipowners, so that it was not necessary to have recourse to the concept of sub-bailment.  Even so, notwithstanding the absence of any contract between the shippers and the shipowners, the shipowners’ obligations as bailees were effectively subject to the terms upon which the shipowners implicitly received the goods into their possession.  Their Lordships do not imagine that a different conclusion would have been reached in the Elder Dempster case if the shippers had delivered the goods, not directly to the ship, but into the possession of agents of the charterers who had, in their turn, loaded the goods on board; because in such circumstances, by parity of reasoning, the shippers may be held to have impliedly consented that the sub-bailment to the shipowners should be on terms which included the exemption from liability for bad stowage.

The Johnson Matthey case

At this stage, their Lordships turn to the decision of Donaldson J in Johnson Matthey & Co Ltd v Constantine Terminals Ltd [1976] 2 Lloyd’s Rep 215.  In that case, the plaintiffs sought to hold sub-bailees of their goods liable to them as bailees; and the sub-bailees in their turn sought to rely, as against the plaintiffs, on certain clauses in the contract of sub-bailment.  Donaldson J cited the relevant passage from the judgment of Lord Denning MR in Morris v C W Martin & Son [1966] 1 QB 716 at 729 and held that, on the facts of the case, the plaintiffs had consented to a sub-bailment on the conditions of Constantine Terminals, the sub-bailees.  It was however his opinion that the consent of the plaintiffs was not relevant in the case before him.  He nevertheless held that the sub-bailees were entitled to rely on the clauses in question.  He said ([1976] 2 Lloyd’s Rep 215 at 222):

‘But the plaintiffs cannot prove the bailment upon which, in my judgment, they must rely, without referring to terms upon which the silver was received by Constantine Terminals from International Express.  These terms establish (a) that Constantine Terminals were bailees for reward but also (b) that the implied duties of such a bailee were qualified by exceptions. And, despite [counsel’s] vigorous argument to the contrary, I really do not see how the plaintiffs can rely upon one part of the contract while ignoring the other.  Consent seems to me to be relevant only between the bailor and head bailee.  If the sub-bailment is on terms to which the bailor consented, he has no cause of action against the head bailee.  If it was not, the sub-bailee is still protected, but if the bailor is damnified by the terms of the sub-bailment he has a cause of action against the head bailee.’ 
The reasoning of Donaldson J (if correct) is, of course, highly relevant to the present case, since it leads to the conclusion that, if (as here) the plaintiffs seek to hold the shipowners liable as bailees, they will ipso facto be bound by the terms of the sub-bailment under which the shipowners received the goods into their possession, including cl 26 (the exclusive jurisdiction clause).  However their Lordships are, with respect, unable to accept this reasoning which (related, as it was, to an authorised sub-bailment) is, in their opinion, inconsistent with the decision of the Court of Appeal in Morris v C W Martin & Son (by which Donaldson J was bound) and also with the decision of the Privy Council in Gilchrist Watt & Sanderson Pty Ltd v York Products Pty Ltd [1970] 1 WLR 1262.  Both these decisions proceeded on the basis that the voluntary taking by a sub-bailee of the owner’s goods into his custody of itself results in his owing to the owner the duties of a bailee—as Diplock LJ put it in Morris v Martin [1966] 1 QB 716 at 731, it brings into existence ‘the relationship of bailor and bailee by sub-bailment’.  It is therefore from these facts that the owner can prove the bailment upon which he relies when he proceeds directly against the sub-bailee.  He does not for this purpose have to rely upon the contract of sub-bailment as between the bailee and the sub-bailee.  Moreover, the reasoning of Donaldson J leads to the conclusion that the owner who holds an authorised sub-bailee responsible to him as bailee of his goods has to accept all the terms of the contract of sub-bailment, apparently without limit; indeed logically it leads to the further conclusion that a sub-bailee under an unauthorised sub-bailment which he knew to be unauthorised would likewise be able to invoke all such terms against the owner who sought to hold him responsible as bailee.  Their Lordships do not find these conclusions attractive.  Furthermore, in their opinion, the approach of Donaldson J cannot be rescued by resort to the doctrine of ratification; for if, as the authorities demonstrate, the owner is able to hold the sub-bailee responsible to him as bailee without reliance on the contract of sub-bailment, it cannot be said that his so doing amounts to ratification of the terms of that contract if unauthorised by him.

In addition, the conclusion of Donaldson J that consent is relevant only between the owner and the bailee is inconsistent with the reasoning of Lord Denning MR in Morris v C W Martin & Son when he expressed the opinion that the bailor is bound by the terms of the sub-bailment to which he has consented but not otherwise.  Their Lordships have already expressed their agreement with the approach of Lord Denning MR on this point.  Indeed, as they see it, once it is recognised that the sub-bailee, by voluntarily taking the owner’s goods into his custody, ipso facto becomes the bailee of those goods vis-à-vis the owner, it must follow that the owner’s rights against the sub-bailee will only be subject to terms of the sub-bailment if he has consented to them, ie if he has authorised the bailee to entrust the goods to the sub-bailee on those terms.  Such consent may, as Lord Denning MR pointed out, be express or implied; and in this context the sub-bailee may also be able to invoke, where appropriate, the principle of ostensible authority.

In truth, at the root of this question lies a doctrinal dispute of a fundamental nature, which is epitomised in the question—is it a prerequisite of a bailment that the bailor should have consented to the bailee’s possession of the goods?  An affirmative answer to this question (which is the answer given by Bell Modern Law of Personal Property in England and Ireland (1989) pp 88–89) leads to the conclusion that, if the owner seeks to hold a sub-bailee responsible to him as bailee, he has to accept all the terms of the sub-bailment, warts and all; for either he will have consented to the sub-bailment on those terms or, if not, he will (by holding the sub-bailee liable to him as bailee) be held to have ratified all the terms of the sub-bailment.  A negative answer to the question is however supported by other writers, notably by Palmer’s Bailment pp 31 ff, where Professor Palmer cites a number of examples of bailment without the consent of the owner, and by Professor Tay in her article ‘The essence of bailment’ (1966) 5 Syd LR 239.  On this approach, a person who voluntarily takes another person’s goods into his custody holds them as bailee of that person (the owner); and he can only invoke, for example, terms of a sub-bailment under which he received the goods from an intermediate bailee as qualifying or otherwise affecting his responsibility to the owner if the owner consented to them.  It is the latter approach which, as their Lordships have explained, has been adopted by English law and, with English law, the law of Hong Kong.

Their Lordships wish to add that this conclusion, which flows from the decisions in Morris v C W Martin & Son and the Gilchrist Watt case, produces a result which in their opinion is both principled and just.  They incline to the opinion that a sub-bailee can only be said for these purposes to have voluntarily taken into his possession the goods of another if he has sufficient notice that a person other than the bailee is interested in the goods so that it can properly be said that (in addition to his duties to the bailee) he has, by taking the goods into his custody, assumed towards that other person the responsibility for the goods which is characteristic of a bailee.  This they believe to be the underlying principle.  Moreover, their Lordships do not consider this principle to impose obligations on the sub-bailee which are onerous or unfair, once it is recognised that he can invoke against the owner terms of the sub-bailment which the owner has actually (expressly or impliedly) or even ostensibly authorised.  In the last resort the sub-bailee may, if necessary and appropriate, be able to invoke against the bailee the principle of warranty of authority.

The facts of the case

Their Lordships turn to the application of these principles to the facts of the present case.  They start with the fact that, under cll 6 and 4(1) of the Hanjin and Scandutch bills of lading respectively, it was provided that ‘The Carrier shall be entitled to sub-contract on any terms the whole or any part of the ... carriage of the Goods ...’  It is necessary to consider whether the consent of these two groups of plaintiffs contained in this provision is effective to entitle the shipowners to invoke the exclusive jurisdiction clause contained in cl 26 of their form of bill of lading.

However, before addressing this question directly, their Lordships have first to consider certain threshold points raised on behalf of the plaintiffs.

(1) ‘This bill of lading contract’

First, cl 26 applies to any claim or dispute arising under ‘This bill of lading contract’, and it was submitted on behalf of the plaintiffs that, since none of their claims are contractual in nature, they do not fall within cl 26. [The Privy council rejected this argument, concluding with the following comment]. . .  their Lordships wish to dwell for a moment upon the extreme technicality of the point here taken on behalf of the plaintiffs.  This is a case where goods have been shipped under bills of lading.  Bills of lading are documents which operate as receipts for the goods, and which contain or evidence the terms of the contract of carriage.  Such terms include provisions relating to the shipowners’ obligations in respect of the goods while in their care, and so regulate their responsibility for the goods as bailees.  In these circumstances, their Lordships find it difficult to believe that a clause providing for the governing law and for exclusive jurisdiction over claims should be held not to be apt to cover claims by the cargo owners against the shipowners framed in bailment rather than in contract, simply because the clause refers to claims under the bill of lading contract as opposed to claims under the bill of lading. . . 

(2) Superimposition of terms

The next point taken on behalf of the plaintiffs was that the shipowners’ form of bill of lading, like many others, contained a ‘Himalaya’ clause which, following the decision of the Privy Council in New Zealand Shipping Co Ltd v A M Satterthwaite & Co Ltd [1975] AC 154, may be effective to provide protection for sub-contractors of carriers by enabling them to take advantage of exceptions in the bill of lading on the basis that the carrier has contracted for the exceptions not only on his own behalf but also as agent for the sub-contractors.  The submission of the plaintiffs in the present case was that the ‘Himalaya’ clause gives sufficient effect to the commercial expectations of the parties, and that to allow a sub-bailee to take advantage of the terms of his own contract with the bailee was not only unnecessary but created a potential inconsistency between the two regimes.  In their Lordships’ opinion, however, this argument is not well founded.  They are satisfied that, on the legal principles previously stated, a sub-bailee may indeed be able to take advantage, as against the owner of goods, of the terms on which the goods have been sub-bailed to him.  This may, of course, occur in circumstances where no ‘Himalaya’ clause is applicable; but the mere fact that such a clause is applicable cannot, in their Lordships’ opinion, be effective to oust the sub-bailee’s right to rely on the terms of the sub-bailment as against the owner of the goods.  If it should transpire that there are in consequence two alternative regimes which the sub-bailee may invoke, it does not necessarily follow that they will be inconsistent; nor does it follow, if they are inconsistent, that the sub-bailee should not be entitled to choose to rely upon one or other of them as against the owner of the goods (see A P Bell’s paper in Interests in Goods (1989) Ch 6, pp 178–180).  Their Lordships are therefore satisfied that the mere fact that a ‘Himalaya’ clause is applicable does not of itself defeat the shipowners’ argument on this point.

(3) Quasi-bailment

The third point invoked by the plaintiffs affected only the Scandutch plaintiffs.  It was based on the proposition that in their case the shipowners were not sub-bailees at all.  The submission was that there was no evidence that Scandutch ever obtained actual possession of the goods; if that was the case, it was said, the shipowners were not sub-bailees but quasi-bailees, and there was no authority that the doctrine of sub-bailment on terms extended to quasi-bailments. [The Privy Council took the view that it was too late to raise this point at this stage] . . .  They wish to add however that, on the limited argument on this point which took place before them, it is difficult to see why the shipowners should not, when they received the goods of the Scandutch plaintiffs into their possession, have become responsible as bailees to the owners of the goods even if the goods were never in the possession of Scandutch (see Palmer on Bailment (2nd edn, 1991) pp 34, 1292) and, if so, it is not easy to see why they should not be able to invoke against the owners any terms upon which the intermediary (Scandutch), with the owners’ consent, entrusted the goods to them.  This point can, however, await decision, after consideration in greater depth, on another occasion.

Having disposed of these three threshold points, their Lordships turn to the basic question which arises on this aspect of the case which is whether, in the case of a sub-bailment, the owners of the goods who seek to hold the sub-bailee liable to them as a bailee will be bound by an exclusive jurisdiction clause which forms part of the contract governing the sub-bailment.  Their Lordships start, of course, with the position that, under cll 6 and 4(1) of the Hanjin and Scandutch bills of lading respectively, there was vested in both Hanjin and Scandutch a very wide authority to sub-contract the whole or any part of the carriage of the goods ‘on any terms’.  Since the sub-contracting of any part of the carriage to another will ordinarily involve a bailment (or sub-bailment) to that carrier, it must follow that both the Hanjin and Scandutch plaintiffs had expressly consented to the sub-bailment of their goods to another carrier on any terms.  It further follows that no question arises in the present case of implied consent, the only question relating to the scope of the express consent so given.

. . .  their Lordships perceive a number of considerations which militate in favour of the incorporation of the exclusive jurisdiction clause in the present case.  First, by way of introduction, it is common in the present context for an exclusive jurisdiction clause to be coupled with an express choice of law clause, often contained (as here) in the same contractual provision, and usually providing for the law of the chosen forum to be the law governing the contract.  Second, a provision in this form is by no means uncommon in shipowners’ standard forms of bill of lading; indeed such a provision must, their Lordships imagine, be very common in the case of shipowners engaged in the container trade.  Third, their Lordships do not consider that it can possibly be said that the incorporation of such a clause in a bill of lading is per se unreasonable.  In this connection, they refer again to the difficulties, described earlier, which may arise if bill of lading holders are free to pursue their claims in various jurisdictions throughout the world; and they do not overlook the fact that, in common law countries, a stay of proceedings to enforce an exclusive jurisdiction clause is a matter for the court’s discretion. . . . 

For these reasons, their Lordships do not feel able to accept the argument of the plaintiffs on this point.  On the contrary, they consider that the incorporation of the relevant clause in the sub-bailment would be in accordance with the reasonable commercial expectations of those who engage in this type of trade, and that such incorporation will generally lead to a conclusion which is eminently sensible in the context of the carriage of goods by sea, especially in a container ship, in so far as it is productive of an ordered and sensible resolution of disputes in a single jurisdiction, so avoiding wasted expenditure in legal costs and an undesirable disharmony of differing consequences where claims are resolved in different jurisdictions.  On this point, therefore, their Lordships find themselves to be in agreement with the conclusion reached both by Sears J and the Court of Appeal.

. . . For these reasons, their Lordships will humbly advise Her Majesty that the appeal should be dismissed.  The plaintiffs must pay the shipowners’ costs before their Lordships’ Board.

Appeal dismissed. 

Extract 2
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The plaintiff, Margaret Rose Mitchell, claimed against the defendants, the London Borough of Ealing, delivery up of goods and furniture belonging to the plaintiff detained and stored by the defendants, or £2,500 being their value and damages for their detention, and damages for trespass and/or conversion.  

O’CONNOR J.  In this action the plaintiff claims the return of household chattels stored by the defendants or, alternatively, their value.  The case arises in this way.  In 1975 the plaintiff (Mrs Mitchell) and her husband were in occupation of a local authority flat, 47 Sherringham Towers on the Golflinks Estate in Ealing, and Mr Mitchell was the tenant of the flat.  The rent was not paid and notice to quit was given.  In due course the Mitchells moved out of that flat, taking their household belongings and furniture with them, and unlawfully moved in as squatters to another flat belonging to the defendants.  When their whereabouts and wrongdoing was discovered action was brought against them in the Uxbridge County Court to gain possession of those premises, 10 Whittel Close.  An order was made and process for eviction was taken.  They were given some time to remove their furniture.  They greeted that concession by breaking back into the premises and changing the locks and once more unlawfully occupying it.  Before a further process for their eviction could be mounted they moved out of that accommodation.  It would seem that at about this time they separated as husband and wife, but the fact is that they, certainly Mrs Mitchell, unlawfully moved into another unoccupied flat, 1 Rutherford Towers, on the estate, taking furniture and contents of the flat and installing it in those premises.

Thus it was that late in 1975 the defendants once more took action against the plaintiff to get possession of the flat which she was wrongfully occupying.  The order was made and, at the same time, the county court granted to the local authority an injunction to restrain the plaintiff and her husband from occupying any other property belonging to the council.  The bailiffs appeared at 1 Rutherford Towers on the morning of 16 December 1975, and they were accompanied by representatives of the defendants, Mrs Findlay, who has given evidence and who is an assistant housing officer, and Mr Simmonds.  The council, in the goodness of their heart, despite the woeful treatment to which they had been subjected by thoroughly dishonest people, sent a lorry to remove the furniture for storage in case the plaintiff should be unable to remove it herself at that moment.  While the bailiffs were there and while the defendants’ representatives were taking a careful inventory of the goods found on the premises, the plaintiff appeared and she behaved quite appallingly in view of what her history was, but, in the end, when faced with the issue and, refusing to communicate directly with Mrs Findlay (who is a mild-mannered, honest woman, unlike the plaintiff and her husband), she communicated through the bailiff, and faced, as I have said, with the choice as to whether she could take her furniture away, which she could not, she consented to it being put on the lorry and taken away by the local authority for storage until she could make arrangements for its collection.

On the afternoon of 16 December Mr Mitchell, the husband, appeared on the scene and asked the housing officers for permission to collect the property from wherever it might be.  Now, it is important to remember that at this stage the Mitchells had carefully concealed their whereabouts.  Nobody knew where they were living.  When he appeared on the scene he was told that the council would not hand any of the contents of the flat over to him without his wife’s written authority. That was a perfectly reasonable attitude to adopt.  The following day he obtained written authority from his wife and presented it to the local authority.  That having been done he was not told where the goods were, but an arrangement was made between him and Mrs Findlay that he should meet a representative of the defendants’ at the rent office on the Golflinks Estate on 19 December and he would then be taken to where the property was and permitted to take it away.

It is quite plain that at that stage a lawful and unequivocal demand for the return of the goods had been made on the defendants.  It is quite plain that Mr Mitchell was his wife’s agent for this purpose, recognised as such, and had her full authority to collect the contents of the flat.  It matters not whether some of the articles belong to him personally or are jointly owned by him and his wife.  It is equally clear that a perfectly proper arrangement was made for handing over the goods and the arrangement, as I have said, was that a meeting was to take place on 19 December at the rent office.  Neither Mr Mitchell nor the plaintiff knew the whereabouts of the place where the goods were stored.  Unfortunately, on the 19th Mr Mitchell presented himself at the right place at the rent office, but, through a mistake in the defendants’ offices, their representative, Mr Simmonds, went to the wrong place.  He went to a lock-up garage, where the goods were stored.  In the result the two men never met.  Mr Mitchell telephoned to the Housing Department, tried to speak to Mrs Findlay, but she was engaged and it was impossible for him to get through.  No blame is to be attached to her or to the local authority for the failure to answer the telephone call.

Therefore the position was on 19 December that the goods were still in the lock-up garage.  The defendants did not know and had no means of communicating either with the plaintiff or her husband, and they had to wait until the Michells resurfaced.  The evidence does not disclose when that was, but the inference is that it was some time after Christmas 1975, perhaps early in January.  At all events, a fresh arrangement was made for the goods to be handed over on 15 January 1976, and on that date the plaintiff and her husband rented a van in order to load up the contents of their flat, and they met the representatives of the defendants.  They went to the lock-up garage on the Golflinks Estate, and when the door was opened it was found that burglars had preceded them.  The contents were gone, save for a broken bedstead and a few old pots.

Those are the facts on which this claim is founded.

I will come in detail to the law in a moment, but, broadly, it is well recognised that a gratuitous bailee, and that is what the defendants were of the plaintiff’s goods, is bound to take reasonable care of the goods bailed and to deliver them up when an unequivocal demand is made.  If the bailee is unable to deliver the goods he is liable for their value unless he can show that they have been lost without negligence or default on his part and, again, the time of such loss is of importance.  The defendants recognise, therefore, that the duty was on them to show that they had acted reasonably and that the loss had occurred without fault on their part.

In the first place the plaintiff alleged that the lock-up garage was not a suitable place to store household furniture which included a stereo set which may be of some value, though I say nothing about that.  It was said that this was an ordinary lock-up garage with an up-and-under door with a handle and a key fitted into it and that it is not a difficult operation to break into it.  I cannot accept that contention.  The local authority, who, through the goodness of their hearts, had decided to store the plaintiff’s furniture rather than put it out on the street, made use of this lock-up garage.  The evidence is that from time to time that is where they put the goods of premises of which they had obtained possession by bailiffs’ warrant, and Mrs Findlay told me (and I accept her evidence without hesitation) that they had no recorded incident of goods being stolen from such a place.  I hold, therefore, that there was no negligence on the part of the defendants in encasing the contents of the flat in the lock-up garage.  Equally, there is no blame to be attached to them for not mounting a guard on the place, which was suggested, and the fact that thieves broke in and helped themselves to the contents of the garage cannot be laid at the doors of the local authority, unless it be that they were no longer gratuitous bailees at the relevant time. 
The real point in this case emerges when one comes to consider the fact of what took place on 19 December.  The plaintiff’s case on that topic is that, a lawful and unequivocal demand having been made on 17 December and an arrangement having been made for the delivery of the goods, the defendants were bound to take reasonable care to comply with it, and that, by sending their man to the wrong place, they acted negligently, and that from that moment onwards no longer were they holding the goods as gratuitous bailees but they were holding them at their peril, and that, unless the defendants can prove that the loss occurred before the arranged time of delivery on the 19th, they are liable as insurers for the loss of the goods.

It is common ground that the defendants cannot prove when it was, between 16 December and 15 January, that the goods disappeared. . . 

The answer which the defendants make to that is to say that what took place on 19 December cannot be ranked as a refusal to deliver the plaintiff’s goods; that it was a mistake which was made and that they were unable to rectify the mistake by communicating with the plaintiff or her husband because they did not know of their whereabouts, and that, in any event, when the arrangement was remade they, so to speak, became bailees again.

What is the law on this topic? [He considered classic text-book analyses including Story’s Law of Bailments 8th Edn (1870), para 122: ‘If the depositary improperly refuses to redeliver the deposit, when it is demanded, he henceforth holds it at his own peril.  If, therefore, it is afterwards lost, either by his neglect, or by accident, it is his own loss; for he is answerable for all defaults and risks in such cases.’

The present case, it will be seen, does not amount to a refusal.  Is then an unequivocal refusal a necessary element before it can be said that the goods are held at the peril of the bailee?  The cases cited in the works to which I have referred support some of the propositions.  The proposition found in the recent edition of Halsbury’s Laws of England which deals with demand and says that the bailee is excused if he can show that his failure to return the chattel arises from its loss or destruction before the demand for its return without default on his part, requires qualification.  The cases show that the bar does not fall at the moment that the demand is made.  Common sense would tell one that that must be so.  So, in the present case, the bar did not fall when the unequivocal demand was made on 17 December.  It fell, if it fell at all, on the 19th, when the defendants failed to turn up at the agreed locus for handing over the goods. 

 . . . [The] case on which the plaintiff is really entitled to found is the case of Shaw & Co v Symmons & Sons [1917] 1 KB 799.  That is not a case of gratuitous bailment, but it is of importance in the present case.  The facts in Shaw’s case were that the plaintiff agreed with the defendant that the defendant would bind such books as the plaintiff delivered to him and keep them until the plaintiff called on him to deliver the bound books.  It was a running agreement.  From time to time the defendant was entitled to send his account for the books that he had bound and the plaintiff would pay.  On 7 January 1916 the plaintiff demanded of the defendant delivery of all the books that he was then holding which had been bound.  During the few days thereafter he made two telephone calls expressing the urgency of his needs, but because of the shortage of labour (and it must be remembered that in January 1916 the effects of the Great War were at their peak) the defendant was unable and had not got around to packing up the bound books and sending them to the plaintiff.  On 20 January, without fault on the defendant’s part, his premises were burned down and the books were destroyed.  In those circumstances (and the question was whether there had been an unreasonable delay in complying with the demand in accordance with the facts of that case) the court came to the conclusion that by the 20th, allowing for all the circumstances, there had been an unreasonable delay, and that by the 20th the defendant was an insurer of the books and liable for their loss, regardless of any fault on his part.  It will be seen by analogy that there was no refusal to deliver the goods in that case.  There was merely a delay in complying with the demand and it proved to be an inexcusable delay. 
Applying the law laid down in Shaw & Co v Symmons & Sons to the facts of the present case (sympathetic as I am with the defendants) it seems to me that the failure of the defendants to send their representative to the agreed place for the delivery of the goods was a negligent failure on their part, and from that moment they became insurers of the goods.  As I have said in the earlier part of this judgment the plaintiff’s claim has no merits to support it, but the law, in my judgment, is clear.  It was a mistake on the part of the defendants, and, as I have said, I have great sympathy with them that they were unable to rectify it.  But the arrangement made on 17 December fits precisely into the pattern of the law as I recognise it to be well-established, and the failure of the defendants to keep the appointment was a failure which makes them responsible thereafter for the loss of the goods.  Had they been able to establish that the goods were lost at a time after the new arrangement was made then it might be that different considerations would apply, because it might be that it was only in the interim that they were holding the goods as insurers.  But they are quite unable to do that and, as I have said, no one can establish the date when the fresh arrangement was made, and, as the defendants cannot say when it was that the goods were lost, that matter would not avail them.

It follows that there must be judgment for the plaintiff on this claim.
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OTTON LJ: This is an appeal by the defendant, the Chief Constable of West Yorkshire, against a decision of His Honour Judge Walker given in Halifax County Court on 9 May 1994, whereby he ordered judgment for the plaintiff to be entered against the defendant for a sum to be assessed.

The plaintiff, Richard Andrew Sutcliffe, was at all material times the possessor of a Ford Sierra Cosworth motor car which he was rebuilding by stages.  He was alleged by the police to have incorporated a number of stolen parts in it.  On about 20 September 1990 the police, exercising their powers of seizure under s 19 of the Police and Criminal Evidence Act, removed the vehicle from the plaintiff's place of work by means of a suspended tow and took it to the police headquarters in Richmond Close, Halifax.  It was placed in the compound or yard at the rear of the police station.  It remained there for about two months.

On 22 November, at about four minutes past eight in the evening, a person or persons unknown entered the police station yard equipped with a can of petrol, poured petrol inside the vehicle and set fire to it, causing considerable damage.  It was only the courage of two police officers, Police Constables Butler and Brearley, which prevented a very serious conflagration.

The plaintiff brings this action to recover damages from the Chief Constable of West Yorkshire.  In essence, he alleges that the police were in possession of the vehicle as bailees and that, in that capacity, the police were in breach of their duty of care to keep the vehicle safely.  The learned judge so found, and the Chief Constable now seeks to reverse that finding.

It is necessary to look at the evidence in some detail.  The car was a Ford Sierra Cosworth motor car.  This model, in running order, is worth significantly more than the more modest Ford Sierra family saloon.  It was partially rebuilt and required about a day's work to complete it and put it on the road.  When seized it had a battery in it and some of the electrics could be used, including the mechanism for opening and closing the windows.  The ignition keys were also seized by the police and placed in the exhibits room inside the police station under lock and key.

The premises consisted of a large open yard, enclosed on two sides by a ten-foot high wall and on the other two by the police station building.  Vehicular entrance and exit were provided by a double gate.  This was left open for 24 hours a day for operational purposes.  There was constant traffic, including police vehicles, some of which were parked there and others which required fuel from the petrol pump.  The yard was used by police officers for parking their personal vehicles before going on duty.  Police officers also used the premises for recreational purposes.

Mr Swanson, on behalf of the appellant, summarising the evidence on this particular aspect, identified 10 points:

(1) The yard was manned by the police 24 hours a day.

(2) It was surrounded by a high wall and the police building.  (3)There was a gate which had to be left open.

(4) It was difficult to see into the yard.

(5) The car driver's door of this particular vehicle was placed away from the gate and therefore there was only limited visibility of it.

(6) There were two other cars blocking the plaintiff's car or, as it was put by the judge, hemming it in.

(7) It was not obvious to the casual observer that there was an unsecured window on the car.

(8) There were private and police vehicles constantly entering and leaving the premises, even at eight o'clock in the evening.  The premises were not a pound or compound but more accurately to be described as a yard.

(9) Police officers were using the premises constantly, not only in respect of police activities but also for the purposes of recreation, which included use of the snooker hall, bar and residential quarters.  There was also a communications room which overlooked the yard, where at any one time there would be at least four men on duty.

(10) There were six high intensity sodium lights which were on all the time during the hours of darkness.

Finally, he relies on the fact that there had never been a previous occasion during the eight or nine years the yard had been in operation when a vandal had entered the premises.

When the matter came before the judge he proceeded on the basis of a number of agreed facts and the appropriate law.  There were a few issues of fact; as to the law, it was common ground that the defendants were in possession of the vehicle and that they owed a duty of care to the plaintiff in respect of the car while it was in their possession.

In the event, in summary, the judge found as a fact that the front offside window glass was still in the door and that it had been covered over by a sheet of plastic in order to keep out the weather.  However, the window glass was still in the door in the lowered position, and the police could have raised the window either by connecting up the battery in the car itself or by utilizing the battery from another vehicle.  There was clear evidence to support that finding of fact.  At page 29, in cross-examination, one of the police officers said:

"If it had been a case of just putting jump leads on the battery or even a new battery, another battery on to the vehicle to close the window, if it had been as simple as that we would have done that."

In coming to his conclusions, the learned judge expressed himself as follows:

"I find as a fact that the police, had they had the knowledge or sought to find out, could have raised the window.  It would not have stopped possible vandalism to the car to its exterior, but it would have inhibited anybody getting into the car and doing the particular sort of damage which did in fact happen.

I think it is a fine line, but doing the best I can and applying the test of the reasonable policeman in the circumstances, I find that the police have failed in that duty and that there must therefore be judgment for the plaintiff."

Mr Swanson, on behalf of the appellant, submits that the judge's finding that the failure of the police to secure the plaintiff's car window gave rise to a foreseeable risk was against the weight of the evidence in that:

(a) he failed to have sufficient regard to the fact that the plaintiff's car had an incomplete engine, was undrivable, was boxed in by other vehicles and was therefore not at risk of being stolen;

(b) he failed to have sufficient regard to the agreed evidence as to the inherently secure nature of the police compound and that there had never been any other incident of damage to any vehicles kept in the police station compound.

He further submits that the judge's decision that raising the car window would have prevented the plaintiff's loss was illogical and inconsistent with the evidence.  This was a planned and determined attack by a person prepared to take considerable risks.  If the car window had been closed, the same damage could have been caused by breaking a window and pouring petrol into the car, or by pouring petrol over and under the car before igniting it.

In argument, he drew a distinction between the duty of care to prevent theft and the duty to prevent damage by vandals.  He drew a further distinction between the casual vandal (that is the passer-by who decides, on an impulse, to carry out an act of vandalism) and the determined vandal; and he invites us to draw the inference that the person or persons who perpetrated this act of arson were determined and, for whatever reason, deliberately targeted this particular vehicle.  He submitted that it was not reasonably foreseeable on the part of the police that there would be such an attack on this car.

On behalf of the respondent, Mr Lionel Scott submits that this was not the case of a voluntary bailor.  The police were acting under s 19 of the Police and Criminal Evidence Act (the right to seize) and s 22 (the right to retain evidence in connection with criminal investigations) and thus taking possession of a chattel without the consent, express or implied, of the owner.  Consequently, he submits, the police were under a higher duty than that owed to a person garaging his car for the purpose of repair or parking with a garage of his choice.  As he put it in his skeleton argument, "If the police take my chattel to assist them in their enquiries, I ought to get it back, and in good condition, and a high burden is to be imposed on them to ensure that I do."

He further submits that the judge was correct in his conclusion that the defendants were, in the circumstances of this case, in breach of their duty of care.  Such a duty included:

(1) securing the vehicle in a safe place;

(2) leaving it in the yard for no longer than was necessary for their enquiries.  Here two months was too long, and the longer it was exposed in the yard the more likely it was to attract vandals.

Finally, he submitted that the vehicle could, and should, as the judge found, have been secured by closing the windows.  It was insecure, with only a sheet of plastic in place to protect it from even determined vandals.

It is only necessary to identify some of the principles of law involved.  The definition of a bailment cannot be bettered than that which all lawyers have lived with since Pollock and Wright wrote "Possession in the Common Law" in 1888:

"... any person is to be considered as a bailee who otherwise than as a servant ... receives possession of a thing from another ... upon an undertaking with the other person either to keep and return or to deliver to him the specific thing ... The important feature of bailment is the transfer of possession ..."

The duty is to take reasonable care, in all the circumstances, of the chattel bailed.  At common law the bailee is liable for what is called breach of bailment independent of any liability in tort or contract.  Now no distinction is to be drawn between a gratuitous bailment and one for reward.  By s 2(2) of the Torts (Interference with Goods) Act 1977:

"An action lies in conversion for loss or destruction of goods which a bailee has allowed to happen in breach of his duty to his bailor." [my emphasis]

I must reject the argument that by exercising their statutory powers under the Police and Criminal Evidence Act the police assume a heavier duty of care than that imposed by this latter Act or at common law.

In British Crane Hire Corporation Ltd. v. Ipswich Plant Hire Ltd. [1975] QB 303, it was held that the loss of, or injury to, a chattel while it is in the bailee's possession places the onus of proof on the bailee to show that it occurred without his fault; in other words, that it was not caused by any failure on his part to take reasonable care.  This decision followed a long line of authority, including Brook's Wharf and Bull Wharf Ltd. v. Goodman Brothers [1937] 1 KB 534, and in particular the judgment of Lord Wright, where, dealing with a counterclaim where it was alleged that the plaintiffs had been negligent, he said at page 538:

"The law as to the position of warehousemen in such circumstances and the extent of the duty of care which rests upon them has been discussed in various cases, but I proceed on the basis of the statement of the law on the liability of warehousemen contained in two passages from the judgments in the House of Lords in an unreported case of Morison, Pollexfen & Blair v. Walton quoted by Kennedy LJ in Joseph Travers & Sons Ltd. v. Cooper [1915] 1 KB 73, 90. The first passage is quoted from the judgment of Lord Loreburn in the following words: 'Here is a bailee, who, in violation of his contract, omits an important precaution, found by the learned judge upon ample evidence to be necessary for the safety of the thing bailed to him, and which might have prevented the loss.  And his breach of contract has the additional effect of making it impossible to ascertain with precision, and difficult to discover at all, what was the true cause of the loss. I cannot think it is good law that in such circumstances he should be permitted to saddle upon the parties who have not broken their contract the duty of explaining how things went wrong.  It is for him to explain the loss himself, and, if he cannot satisfy the Court that it occurred from some cause independent of his own wrong-doing, he must make that loss good.' Then Kennedy LJ says:

'And so Lord Halsbury: "It appears to me that here there was a bailment made to a particular person, a bailment for hire and reward, and the bailee was bound to show that he took reasonable and proper care for the due security and proper delivery of that bailment; the proof of that rested upon him."'

In the present case, the stealing of the goods being admitted, the plaintiffs [that is the defendants on the counterclaim] have given evidence that they have taken all reasonable precautions to protect the goods against the risk of theft, and they say that they have satisfied the burden of proof which rests upon them and that they are outside the rulings I have just quoted."

Later, he said:

"If the plaintiffs show that they took all reasonable and proper care of the goods, the mere fact that they were, notwithstanding, stolen is not sufficient any longer to make them liable for negligence.  Their explanation is, then, that the thieves must have shown ingenuity and daring against which reasonable precautions could not avail." [my emphasis]

Thus the bailee does not assume the role of an insurer.

The standard of care can be high according to the value of the chattel bailed.  In British Road Services Ltd. v. Arthur V. Crutchley & Co. Ltd. [1968] 1 All ER 811, there was a theft from a warehouse of a valuable lorry load of high value, namely whisky.  It was held on appeal that the defendants' system of protection was not adequate in relation to the special risks involved and the value of the chattel bailed, and that even though they had contracted with competent third parties for the security of the warehouse during the hours of darkness the defendants had nevertheless failed to discharge the burden of proof that the loss was not due to any negligence on their part.  The duty to guard against loss includes a duty to take reasonable care to prevent damage by the deliberate act of a third party.  In Lockspeiser Aircraft v. Brooklands Aircraft Co. (The Times 7th March 1990) the plaintiff warehoused the prototype of an aircraft with the defendants and it was destroyed by arson when still at the defendant aircraft manufacturer's premises.  The learned judge held that the relationship of bailor and bailee existed and that the damage was "foreseeable in nature if not in extent".  The defendant had failed to take sufficient care to prevent unauthorised entry on to the premises.  I emphasise the words "nature if not extent".

Thus the question which arises in this case is as follows: have the defendants discharged their burden of proving that the loss or damage was not caused by any failure on their part to take reasonable care? In my judgment they have a difficult, but not insurmountable, burden to discharge.  The question obviously arises as to how it was possible that a person or persons could, carrying a petrol can, walk into an unguarded yet busy police station yard unobserved, unheard and without restraint, and have access to the interior of a car, through an open widow which could have been raised, so that petrol could be poured in and ignited.

There are two situation which have to be considered with care.  The first is the surveillance of and access to the yard.  There were security cameras but they were trained, as we would understand it, in the direction of the cells, and they were not intended to be, nor were they, used to observe the security of the vehicles or the activities in the yard itself.  There was no gate-keeper.  There was no barrier to the gates.  The gates of the compound were left open all hours of the day and night to permit the traffic of police vehicles in and out without requiring the drivers or the passengers to get out to open and close them.

However, one must bear in mind that the duty is only to take reasonable care.  I consider that there was no breach of such a duty in placing this vehicle in this yard.  It was well lit.  It was constantly attended by police activity.  It was overlooked by the police inside the building.  It was not unreasonable to leave the gates open for the amount of activity and traffic which was generated from this police station.  In those circumstances I consider that the precautions, so far as the condition of the premises was concerned, were adequate and reasonable.

But what about access to the vehicle?  At page 27 one reads the following question and answer:

Q At that time, what was the position in relation to the driver's door window?  A The driver's door window was open.  From recollection I don't know whether there was glass in the vehicle or not.  There was no glass visible and we had a problem in so much as there was an open window, and to get around that problem we covered it by parking a vehicle at the side and in front of it, and also by putting a sheet of polythene over it to cover it from the point of view of the weather to avoid rain getting into the car."

The Cosworth vehicle is, of course, as I have already indicated, a more expensive car than others of its range, but in its condition at that time it clearly was significantly below the market value.  It certainly did not fall into the category of a high value chattel, such as the whisky in British Road Services Ltd v Arthur V Crutchley & Co Ltd [1968] 1 All ER 811, [1968] 1 Lloyd's Rep 271 (supra).  It is true that there was no explanation why it was kept in that position for two months.  But, provided it was reasonably secure within the premises and secure in itself, there was no harm in doing that, and I would reject the argument that there was a higher duty of care as time went on.  I am satisfied that there was a foreseeable risk of theft but, in the circumstances in which this car was being kept and in the condition that it was, it was a very remote risk indeed.  The vehicle was not capable of being driven; it was hemmed in by other vehicles, and thus it was impossible to remove, except by towing or pushing it away, unless the other cars were moved.

Was there a risk of damage by a third party?  The system of security was such that persons were able to get in undetected and get out again, having committed a serious criminal offence.  However, it must always be borne in mind that a bailee is not an insurer of the chattel.  The duty upon the police was to take reasonable care to prevent damage by third parties to this vehicle and other vehicles bailed to them.  In my judgment there was a reasonable system.  As I have already indicated, the vehicle was not of high value or such that it was intrinsically attractive to vandals.  Secondly, the compound was adjacent to a police station where there was constant police activity, even at eight o'clock at night.  The risk of a person coming into that environment, even to commit an act of vandalism, was, to my mind, remote.  I consider that the distinction drawn by Mr Swanson between the casual vandal and the determined vandal is a very valid and significant distinction in considering liability in this case.  The probability is that the casual vandal, or the person minded on the spur of the moment to commit an act of random vandalism, would have been deterred from doing so by the fact that they were adjacent to the police station and the police activity going on in the yard at all times.  The risk of detection and apprehension was such that the casual vandal would probably have been deterred because of the reasonable precautions which were provided against such trespassing activity.

But to my mind, when one considers the nature of this attack, the vandal or vandals are in a totally different category.  He, she, or they exhibited considerable ingenuity in this regard.  Undoubtedly it was a well planned attack.  The vandal was not carrying a can of petrol by accident but by design.  It was an audacious, determined, and successful attack on a particular car.  The window even if raised would have been neither a deterrent nor a defence.  To paraphrase Lord Wright, the vandals showed ingenuity and daring against which reasonable precautions could not avail.

I am persuaded that the appellants have discharged the burden of proving that the damage was not caused by any failure on the part of the Chief Constable, his servants or agents, to take reasonable care.  They did not allow the destruction to happen.  This particular attack was not reasonably foreseeable by reasonably diligent police officers.  There had never been a previous incident of vandalism in the history of the yard.  In those circumstances I would, with deep respect to the learned judge, allow this appeal.

Nourse LJ:  . . . I am not left in doubt that the appellant is entitled to succeed.

In my view the only reasonable inference that can be drawn is that the arson to the car was a targeted act of vandalism, in the sense that the person or person responsible for it went into the yard with a petrol can, intending to set fire to that car and none other.  The judge found as a fact that the police, had they had the knowledge or had sought to find out, could have raised the driver's window instead of merely covering it over with polythene sheeting.  He added that, while that would not have stopped possible vandalism to the exterior of the car, it would have inhibited anybody getting into the car and doing the particular sort of damage which was done.  I agree with the judge that raising the window would have tended to discourage an intruder.  I cannot agree with him that it would have deterred this intruder.  In my view the only reasonable inference that can be drawn is that an arsonist as prepared and determined as this one must have been would probably have got into the car with little difficulty, even if the window had been raised.

Having reached that point, I conclude that in all the circumstances of the case, as described by Lord Justice Otton, the appellant has established that the police could not reasonably have foreseen that a crime of an unprecedented nature, and as insolent and daring as this, might occur.  By doing what they did, they took the reasonable care of the car that counsel agree the law required of them, that is to say reasonable care of the chattel according to the circumstances of the particular case, a test taken from the judgment of Ormerod LJ in Houghland v RR Low (Luxury Coaches) Ltd [1962] 1 QB 694, [1962] 2 All ER 159, at page 698 of the former report.

For these reasons I too would allow the appeal.

Waite LJ agreed. 
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Queen’s Bench Division (Commercial Court): Staughton J

STAUGHTON J: The plaintiffs (AVX) manufacture capacitors, small and delicate pieces of electronic equipment used in wireless, television, computer and sophisticated weaponry.  They . . . have a factory in Coleraine, Northern Ireland [and] a distribution centre at Aldershot . . . 

The defendants (EGM) produce solder in the form of sticks, bars, wires or spheres plus associated fluxes and chemicals and various other products.  They have premises at Mitcham in Surrey. . . 

In April 1979 AVX ordered 60 million spheres of solder.  That sounds a great many but each is a miniscule object. 20 million were delivered in August 1979; they were in a box about 30 inches by 6 inches by 12 inches, which I make to be one-and-a-quarter cubic feet in all.  AVX found 12.1 million of the spheres defective: they complained to EGM and sent a sample back.  EGM later telephoned agreeing to the rejection.  Mr Lobb of AVX told Mr Licence of EGM on the telephone that the goods would be returned by road transport.  It is not proved that he said they would be in one box only, but it must have been perfectly obvious to anyone at management level, and probably anyone at any other level at EGM, that it would be one box or two and not 22.

   On 13th September 1979 AVX despatched 12.1 million spheres in one box, weighing 37 kilogrammes gross, by Sayer [the carriers] to EGM . . .  The box had three labels on it with the address of EGM.  Inside it there was a copy of the delivery note, which said: “Rejected solder spheres returned, see copy of our quality control rejected report attached.  Quantity/weight 12,100,000.”

At the same time, AVX had 21 boxes of capacitors which they wished to send to the distribution centre at Aldershot.  These were finished goods which could not, by any stretch of imagination, be said to look remotely like solder spheres.  The total gross weight was 372 kilogrammes - ten times as much as the solder spheres. . . . These were packed in plastic bags of 1,000 each.  The plastic bags were marked with the precise type of capacitor they contained.  Within the three main types there were no less than 30 different variations of capacitor, or possibly more.  The difference between the varieties lay in the size, capacitance value, voltage and tolerance. These 21 boxes of capacitors were again each marked with three labels, addressed to AVX at Aldershot.  A delivery note was made out and one copy of it was enclosed in the 21st and last of the numbered cartons.  All 22 boxes were collected by a driver employed by Sayer.  Then an error was made: Sayer made out their own delivery note.  That said that there were 21 packages, not 22, in all. It said that they weighed 372 kilogrammes and not 409, in all; and it said that they were all to be delivered to EGM, not one to EGM and the remainder to AVX in Aldershot.

The driver delivered the whole lot - all 22 cases - to EGM. He at least was not to blame; he did what he was told, and delivered them on Monday, 17th September 1979.

The people at EGM did not notice that, besides the rejected solder spheres, with a gross weight of 37 kilogrammes, which were to be scrapped, they also had 21 cases of finished capacitors weighing 372 kilogrammes gross.  They set about scrapping the whole lot.  Two ladies in the factory opened all 22 boxes and tipped the contents into four or five skips.  Before doing so, they slit open the plastic bags in which were skycap radials and moulded radials. . .  They unreeled the moulded axials and severed the paper strip to which they were fixed into a number of pieces.  The result was that in the skips there were 12 million solder spheres and 891,185 finished ceramic capacitors of 30 different types, comprising lengths of paper strip holding moulded axials and loose skycap radials and moulded radials. . . 

In the event, this mixture never reached the furnace. . . As it happened, the error was noticed. AVX were informed that 21 cases of their capacitors had been misdelivered, unpacked, and mixed with each other and with the rejected solder spheres. . . AVX now claim as damages from EGM the sum of United States $100,758.2 as the market value of their capacitors.  They are content to allow credit for $15,758.27 as the salvage value. . . That amount is claimed by AVX from EGM, who in turn have brought in Sayer as a third party, claiming indemnity or contribution.  But the third party proceedings have now been discontinued on terms agreed.

Duty of care
The first question that I have to decide is whether EGM owed any, and if so what, duty of care to AVX. Mr Barnes, for EGM, says that they owed no duty at all, or at any rate that they would be liable only for gross negligence The situation here is what is called in Palmer on Bailment “undisclosed or surreptitious bailment” (p.227). The author also refers (at p.228) to “the deceived bailee or bailee by concealment”.  These expressions refer to at least three situations:

(1)
A person is not aware that he has any goods in his possession but in fact he has.

(2)
A person knows that he is a bailee of some goods (e.g. containers) but not aware of some particular item in their contents.

(3)
A person has goods in his possession but believes (contrary to the fact) that they are his own property.

It is the third case with which I am here concerned.  I am prepared to find that no individual at EGM was consciously aware that the extra 21 cases were the property of anybody other than EGM; and that some at least of the employees of EGM believed all 22 to be the property of EGM The expression which I would use to describe this situation (and perhaps case (1) as well) is “unconscious bailment”.

Mr Barnes submits that this is not properly a case of bailment at all.  In that he has the support of Palmer at pp. 227-228:

“The problems of undisclosed goods, or surreptitious bailments, can probably be approached without injustice in a variety of ways.  It is submitted, however that the most appropriate and effective analysis is to test deliveries of this kind by reference to the cardinal attributes of bailment itself; if, therefore these standards are not fulfilled there can be no bailment and the defendant is not liable as a bailee.  He may, on very rare occasions be liable under general tortious principles, but generally the absence of a bailment will mean that he owes no further or supplementary duties in relation to the goods.

Here two principles, never widely separated, appear to coalesce.  The first is that there can be no true bailment without a voluntary assumption of possession: the second, and less distinctly articulated, is that a bailee must know what he is possessing - both that it is not his and, roughly, what it is”.

Mr Barnes also relies on the case of Consentino v Dominion Express Co (1906) 4 Western Law Reporter 498, before the Court of Appeal of Manitoba.  That was case of unconscious bailment.  Howell C.J.A. said (at p501):

“From the evidence it is certain that the clerk who received the letter thought it was the company’s property. He placed it where the company’s registered letters are placed.  It was treated as the company’s registered letters are treated, and it disappeared. I cannot see on what principle of law defendants owe any duty to plaintiff to take care of this letter. I cannot see on what principle of law plaintiff can complain of any negligence of defendants.  They thought the letter was theirs, and they had a right to do with their own as they chose.”

In my judgment the modern approach to such a problem is not to classify the type of bailment, or even to ascertain whether it is truly a bailment at all, in order to determine what duty of care, if any, is owed to the true owner of the chattel. I prefer the approach of Ormerod LJ in Houghland v RR Low (Luxury Coaches) Ltd [1962] 1 QB 694 at 698:

     “For my part, I have always found some difficulty in understanding just what was “gross negligence”, because it appears to me that the standard of care required in a case of bailment, or any other type of case, is the standard demanded by the circumstances of that particular case.  It seems to me that to try and put a bailment, for instance, into a watertight compartment - such as gratuitous bailment on the one hand, and bailment for reward on the other - is to overlook the fact that there might well be an infinite variety of cases, which might come into one or the other category.  The question that we have to consider in a case of this kind, if it is necessary to consider negligence, is whether in the circumstances of this particular case a sufficient standard of care has been observed by the defendants or their servants.”

Mr Barnes himself was prepared to go some way along that road.  Despite the uncompromising statement of Howell, C.J.A., he did not contend that an unconscious bailee owes no duty even to ascertain whether he is in fact the owner of the goods.  He concedes that a man, before he deals with his own good in any way, has some duty to make sure that they are his own.  He submits that plainly it is a very light duty - to abstain from gross negligence.

I do not accept that formulation.  Following Ormerod LJ, I would hold that an unconscious bailee, before dealing with the goods, must use what is in all the circumstances of the case a sufficient standard of care to ascertain that they are truly his own goods.

No doubt it is one circumstance, tending somewhat to diminish that standard that the goods had been delivered to EGM without invitation and by a mistake on the part of a carrier employed by the true owner.  So at any rate Mr Barnes submits, and I am prepared to take that circumstance into account.  Another, pointing in the opposite direction, is that the goods had very recently entered the premises of EGM, as EGM well knew.  It is not a case of goods which had been in their possession for years, and which they might well treat as the own with little thought or enquiry, or indeed none at all.

Breach of duty
Next I must consider whether EGM were in breach of that duty. . . 

 
On [the facts], it would seem that there was a culpable failure by anyone in authority at EGM to check what the 22 boxes contained.  If only in their own interest, EGM should have checked what arrived at their premises, so that they could decide whether the appropriate credit note should be issued to AVX. Simply to entrust boxes of goods to the factory staff for destruction, without ascertaining what was in them, cannot be other than a breach of the duty owed by EGM. . . 

      I find that EGM were in breach of duty in failing to discover that the 21 boxes were not their property.  Had they done so, they would then have ceased be unconscious bailees and become involuntary bailees.  There was a good deal of discussion of the duty of an involuntary bailee in the course of the argument.  It was said that he is free to do nothing whatever, if he wishes, with goods that have been dumped on his doorstep, thrown over his fence, or otherwise thrust upon him without invitation.  That may well be right.  But at least it must be his duty not forthwith to destroy or damage them, without any enquiry of the true owner, at any rate unless they are of a noxious character.  I do not think that Mr Barnes contended otherwise; and in any event I so hold.

I therefore conclude that EGM were in breach of duty owed to AVX in failing to detect that the capacitors were the property of AVX; and that thereafter they were in breach of duty owed to AVX by causing damage to the goods . . . 

