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Powell claimed to have been in adverse possession of a three acre field in Reigate, Surrey, since 1956 when, as a 14 year old boy, he had started to graze the family cow there. McFarlane was the registered proprietor of the field. He had bought the fee simple absolute in 1952 for £470. He disputed Powell’s claim.  

   Powell lived with his grandparents on their smallholding near the disputed field. His grandfather had farmed the disputed field (and other land in the area) as a tenant, but had given the tenancy up when Powell was aged five because of ill-health. Powell was a precocious child who by the age of eight was driving tractors, expected to earn his own money to buy clothes, and had taken over responsibility for the family cow. In 1956 when Powell was 14 he decided the disputed field would be useful as additional grazing. He found out that McFarlane was the owner, and persuaded his grandmother to write to him asking for permission to use it. There was no evidence that McFarlane ever replied to, or even received, this letter but nevertheless, and despite the disapproval of his grandparents, Powell began to use the field. He cut and took away the hay from the field, increased the mowing area by clearing brambles and cutting trees, carried out rudimentary but quite extensive work on the boundary fences and hedges to make the field stockproof, installed a water supply by connecting a hose pipe to a stand-pipe on neighbouring land, and grazed his cow and his half-brother’s goat there. He also shot pigeons and rabbits on the land. These activities continued to varying extents until 1973. The grazing increased between 1957 and 1960 when the cow had two heifers, but ceased altogether in 1968 when the cow finally died. Meanwhile, however, Powell had gone into business as a tree surgeon and in 1962 he erected a double-fronted sign board in the field advertising his business and from 1962 to 1970 (when he found other premises) he also used the field for parking vehicles and storing timber in connection with his business. 

    Throughout this period, McFarlane was quite unaware that anyone was using his land. The field was poor quality land, on the edge of the Metropolitan Green Belt in an area of outstanding natural beauty and near to National Trust land; there was little prospect of ever obtaining planning permission for development. When McFarlane bought the field in 1952 he had no definite plans for it. He was a civil servant living and working in London. He had arranged for his vendor to plant Christmas trees on the field before he purchased it and he had some hopes of harvesting them in due course, but over the years most of them died or disappeared (Powell eventually cleared the last of them in 1957). McFarlane also had plans, later abandoned, to build a house on an adjoining building plot he had bought, and to move down there with his family, using the field as part of the grounds.  

   In 1955, just before Powell started to use the field,  McFarlane was posted to Bonn by his ministry for an assignment initially intended to last for a year but which in fact lasted for eleven years. Before he left he sold the adjoining building plot and also made attempts to sell or let the field, but they came to nothing. He did not see the field again until he returned to England in 1967. His wife made one visit in 1960 to check up on the Christmas trees, noticed that they had all disappeared but saw no sign of any activity on the land. Between 1967 and 1972 the McFarlanes made three or four visits a year to the field, but their inspections were not “either detailed or careful” (often not even getting out of the car) and they noticed nothing apart from the signboard, which they thought “was doing no harm”. It was not until 1972, when they saw new fencing on one of their visits, that they realised what had been happening. Powell then brought this action for a declaration that he had been in adverse possession for more than 12 years. In order to succeed, he had to prove that he had acquired possession of the field more than 12 years earlier:

Slade J . . . Possession of land . . .  is a concept which has long been familiar and of importance to English lawyers, because (inter alia) it entitles the person in possession, whether rightfully or wrongfully, to maintain an action of trespass against any other person who enters the land without his consent, unless such other person has himself a better right to possession.  In the absence of authority, therefore, I would for my own part have regarded the word “possession” . . . as bearing the traditional sense of that degree of occupation or physical control, coupled with the requisite intention commonly referred to as animus possidendi, that would entitle a person to maintain an action of tres​pass in relation to the relevant land . . . 
     It will be convenient to begin by restating a few basic principles relating to the concept of possession under English law:

  (1) In the absence of evidence to the contrary, the owner of land with the paper title is deemed to be in possession of the land, as being the person with the prima facie right to possession. The law will thus, without reluctance, ascribe possession either to the paper owner or to persons who can establish a title as claiming through the paper owner.

  (2) If the law is to attribute possession of land to a person who can establish no paper title to possession, he must be shown to have both factual possession and the requisite intention to possess (“animus possidendi”).
  (3) Factual possession signifies an appropriate degree of physical control.  It must be a single and conclusive possession, though there can be a single possession exercised by or on behalf of several persons jointly. Thus an owner of land and a person intruding on that land cannot both be in possession of the land at the same time. The question what acts constitute a sufficient degree of exclusive physical control must depend on the circumstances, in particular the nature of the land and the manner in which land of that nature is commonly used or enjoyed.  In the case of open land, absolute physical control is normally impracticable, if only because it is generally impossible to secure every part of a boundary so as to prevent intrusion.  . . . It is clearly settled that acts of possession done on parts of land to which a possessory title is sought may be evidence of possession of the whole.  Whether or not acts of possession done on parts of an area establish title to the whole area must, however, be a matter of degree. It is impossible to generalise with any precision as to what acts will or will not suffice to evidence factual possession.  On the particular facts of Cadija Umma v. S. Don Manis Appu [1939] AC 136, PC the taking of a hay crop was held by the Privy Council to suffice for this purpose; but this was a decision which attached special weight to the opinion of the local courts in Ceylon owing to their familiarity with the conditions of life and the habits and ideas of the people (ibid at pp 141-142). Likewise, on the particular facts of the Red House Farms case, mere shooting over the land in question was held by the Court of Appeal to suffice; but that was a case where the court regarded the only use that anybody could be expected to make of the land as being for shooting . . .  Everything must depend on the particular cir​cumstances, but broadly, I think what must be shown as constituting factual possession is that the alleged possessor has been dealing with the land in question as an occupying owner might have been expected to deal with it and that no-one else has done so.

  (4) The animus possidendi, which is also necessary to constitute possession, was defined by Lindley M.R., in Littledale v. Liverpool College [1900] 1 Ch 19, 23, CA . . .  as “the intention of excluding the owner as well as other people.” This con​cept is to some extent an artificial one, because in the ordinary case the squatter on property such as agricultural land will realise that, at least until he acquires a statutory title by long possession and thus can invoke the processes of the law to exclude the owner with the paper title [see Chapter 11 below] he will not for practical purposes be in a position to exclude him. What is really meant, in my judgment, is that the animus possidendi involves the intention, in one’s own name and on one’s own behalf, to exclude the world at large, including the owner with the paper title if he be not himself the possessor, so far as is reasonably practicable and so far as the processes of the law will allow.

    The question of animus possidendi is, in my judgment, one of crucial importance in the present case.  An owner or other person with the right to possession of land will be readily assumed to have the requisite intention to possess, unless the contrary is clearly proved. This, in my judgment, is why the slightest acts done by or on behalf of an owner in possession will be found to negative discontinuance of possession.  The position, however, is quite different from a case where the question is whether a trespasser has acquired possession. In such a situation the courts will, in my judgment, require clear and affirmative evidence that the trespasser, claiming that he has acquired possession, not only had the requisite intention to possess, but made such intention clear to the world.  If his acts are open to more than one interpretation and he has not made it perfectly plain to the world at large by his actions or words that he has intended to exclude the owner as best he can, the courts will treat him as not having had the requisite animus possidendi and consequently as not having dis​possessed the owner. 

    A number of cases illustrate the principle just stated and  show how heavy an onus of proof falls on the person whose alleged possession originated in a trespass. . . In Tecbild Ltd. v Chamberlain (1969) 20 P & CR 633 CA a possessory title was claimed to certain plots of land which were vacant and uncultivated, though they were ripe for development. The acts relied on by the defendant to establish adverse possession were that her children had played on the two plots as and when they wished, the family ponies had been tethered and grazed on them and there was a rough old fence on one boundary.  The Court of Appeal dismissed her claim. Sachs LJ said (at pp 642-643):


. . . As regards adverse possession in cases such as the present, it is of no use relying only on acts which are equivocal as regards intent to exclude the true owner. If authority were needed for that proposition, it could be found in the judgment of Harman LJ in George Wimpey & Co Ltd v Sohn [1967] Ch 487; indeed, in that case it was pointed out that even all-round fencing is not unequivocal if other explanations exist as to why it may well have been placed round the land in ques​tion, as, for instance, to protect the ground from incursions of others.


     Here again, everything depends on the nature of the property and the nature of the acts. To my mind, the acts relied on in this case by the defendant were not even equivocal in that they did not appear to provide an equal balance between intent to exclude the true owner from possession and an intent merely to derive some enjoyment from the land wholly consistent with such use as the true owner might wish to make of it. The scales tipped clearly toward the latter conclusion.


     It follows that this impudent attempt to gain £l,000-worth of property without having any right to it in law rightly failed; . . .”

. . . In my judgment it is consistent with principle as well as authority that a person who originally entered another’s land as a trespasser, but later seeks to show that he has dispossessed the owner, should be required to adduce compelling evidence that he had the requisite animus possidendi in any case where his use of the land was equivocal, in the sense that it did not necessarily, by itself, betoken an intention on his part to claim the land as his own and exclude the true owner. The status of possession, after all, confers on the possessor valuable privileges vis-a-vis not only the world at large, but also the owner of the land concerned.  It entitles him to maintain an action in trespass against anyone who enters the land without his consent, save only against a person having a better title to possession than himself.  Furthermore it gives him one valuable element of protection even against the owner himself.  Until the possession of land has actually passed to the trespasser, the owner may exercise the remedy of self-​help against him.  Once possession has passed to the trespasser, this remedy is not available to the owner, so that the intruder’s position becomes that much more secure; if he will not then leave voluntarily the owner will find himself obliged to bring proceedings for possession and for this purpose to prove his title. 

    Against this background, it is not in the least surprising that over many years in cases such as . . . Tecbild Ltd v Chamberlain the courts have been reluctant to infer the necessary animus possidendi on the part of a squatter, even where the acts relied on could have sufficed to constitute factual possession.

    I would add one further observation in relation to animus possi​dendi.  Though past or present declarations as to his intentions, made by a person claiming that he had possession of land on a particular date, may provide compelling evidence that he did not have the requisite animus possidendi, in my judgment statements made by such a person, on giving oral evidence in court, to the effect that at a particular time he intended to take exclusive possession of the land, are of very little evidential value, because they are obviously easily capable of being merely self-serving, while at the same time they may be very difficult for the paper owner positively to refute.  For the same reasons, even contemporary declarations made by a person to the effect that he was intending to assert a claim to the land are of little evidential value for the purpose of supporting a claim that he had possession of the land at the relevant date unless they were specifically brought to the attention of the true owner.  As Sachs LJ said in Tecbild Ltd  v Chamberlain (at p 643): “In general, intent has to be inferred from the acts themselves.”

    In the light of these principles, which I have tried to summarise, I now revert to the facts of the present case.  The character of the disputed land in 1956 when the plaintiff began his activities was, as I have in effect found already, poorish agricultural land of some three and a half acres in area; probably not capable of development by building in the foreseeable future; containing a few relics of Mr McFarlane’s Christmas trees but otherwise not for the time being used in any way; surrounded by some kind of fencing, most of which was in a poorish condition; suitable for pasturage and haymaking but not suitable for ploughing or planting with cereal crops [He described Powell’s activities on the land, and rejected the argument put for McFarlane that these should in law be regarded as acts of his grandfather] 

    There are a few acts which by their very nature are so drastic as to point unquestionably, in the absence of evidence to the contrary, to an intention on the part of the doer to appropriate the land concerned.  The ploughing up and cultivation of agricultural land is one such act: compare Seddon v Smith (1877) 36 LT 168 CA. The enclosure of land by a newly constructed fence is another. As Cockburn C.J. said in Seddon v Smith (at p 169) “Enclosure is the strongest possible evidence of adverse possession,” though he went on to add that it was not indispensable.  The placing of a notice on land warning intruders to keep out, coupled with the actual enforcement of such notice, is another such act.  So too is the locking or blocking of the only means of access.  The plaintiff however, did none of these things in 1956 or 1957.  The acts done by him were of a far less drastic and irremediable nature.  What he did, in effect, was to take various profits from the land, in the form of shooting and pasturage, hay and grass for the benefit of the family cow or cows and goat, and to effect rough repairs to the fencing, merely to the extent necessary to secure his profits by making the land stockproof.  On many days of the year neither he nor the animals would have set foot on it.  These activities, done, as they were, by a 14 year old boy who himself owned no land in the neighbourhood, were in my judgment equivocal within the meaning of the authorities in the sense that they were not necessarily referable to an intention on the part of the plaintiff to dispossess Mr McFarlane and to occupy the land wholly as his own property.  At first, surely, any objective informed observer might probably have inferred that the plaintiff was using the land simply for the benefit of his family’s cow or cows, during such periods as the absent owner took no steps to stop him, without any intention to appropriate the land as his own.

    In these circumstances the burden must fall fairly and squarely on the plaintiff affirmatively to prove that he had the requisite intent in 1956-57. I adopt the approach followed in Convey v Regan [1952] IR 56 an Irish decision to which Mr. Wakefield, on behalf of the second defendant referred me. Black J. said (at p 59):


The basis of the principle seems to be that when a trespasser seeks to oust the true owner by proving acts of unauthorised and long continued user of the owner’s land, he must show that those acts were done with animus possidendi, and must show this un​equivocally.  It is not, in my view, enough that the acts may have been done with the intention of asserting a claim to the soil, if they may equally have been done merely in the assertion of a right to an easement or to a profit a prendre.  When the acts are equivocal - when they may have been done equally with either intention - who should get the benefit of the doubt, the rightful owner or the trespasser? I think it should be given to the rightful owner.

    In the course of his evidence, the plaintiff said on a number of occasions words to the effect that, when he began to use the disputed land, he intended to make it his own. Mr. Lyndon-Stanford invited me to accept these statements of his intention, on the basis that he was an honest witness and that they had not been refuted in the course of cross-examination; indeed I do not think he was cross-examined on them.  Mr. Hoffmann submitted that I should generally treat his evidence with some reserve, relying in particular on a statutory declaration which the plaintiff swore on March 2, 1971, in support of a claim to have acquired a statutory title by adverse possession both to the disputed land and to certain land on the other side of the drive.  The plaintiff is litigating the claim to this other land . . . in separate proceedings.  This statutory declaration contains a number of manifest inaccuracies, which were freely admitted by the plaintiffs in his evidence before me. His explanation was in effect that the fault lay with the solicitors who prepared the statutory declaration on his behalf and who must have misunderstood his instructions.  I think the plaintiff though highly intelligent, is not a very literate man, who might well have found difficulty in following the somewhat technical language of a draft statutory declaration presented to him by his solicitiors.  I am not therefore prepared to find that he is an unreliable witness simply on the basis of this statutory declaration.  In general, I regard him as a reliable witness on questions of straightforward fact. However, he is also a man who is obviously very determined to get what he wants and the statutory declaration is, in my judgment, relevant for another reason.  It shows that by early 1971, the plaintiff was, with the assistance of lawyers, already asserting a statutory title by adverse possession to two pieces of land.  Indeed it emerged from his evidence that he also encouraged and helped his mother . . . to pursue a claim to a possessory title to a third piece of land . . . Accordingly by the time he gave evidence in these proceedings, he must, through frequent contacts with his lawyers over the years, have become very familiar with the essential characteristics of possession under English law, both in relation to fact and state of mind.

    For these particular reasons, in addition to those reasons of general principle to which I have already referred, I regard the plaintiff’s statements in evidence as to his past intentions as being of minimum probative value in the present case . . . On the evidence it seems to me inherently possible, if not likely, that as at 1956-57 he entered it simply with the idea of taking what he needed from it by way of grazing, etc. until he was stopped, and with no real thought at that time of establishing a permanent dominion over it.  Very probably by 1962, when he was older and had established his own business and had already been using the land for several years, his intentions had hardened, just as his activities (for example his parking of vehicles and lorries and the erecting of a sign board) had become more unequi​vocally those of a person asserting ownership.  It is, I think, quite possible that he did effectively take possession of the land in 1962 by sufficient acts and manifestations of animus possidendi. However, this does not assist him for the purposes of the present proceedings. Nor in my judgment do his activities of 1962 provide any useful guide to his intention in the very different circumstances of 1956 and 1957.

     . . . I accept that . . . for the purpose of the Limitation Act 1939, in the absence of concealed fraud, it is irrelevant that an owner is ignorant that he has been dispossessed: Rains v Buxton (1880) 14 Ch D 537. In view of the drastic results of a change of possession, however, a person seeking to dispossess an owner must, in my judgment, at least make his intentions sufficiently clear so that the owner, if present at the land, would clearly appreciate that the claimant is not merely a persistent trespasser, but is actual seeking to dispossess him. 

    On the facts of the present case, it follows that the plaintiff’s intentions in 1956 and 1957 must be interpreted primarily from his own acts.  These acts do not in my judgment go far enough to prove the requisite animus possidendi, particularly on the part of a 14 or 15 year old boy. It is of some significance that of all the many authorities cited to me, in which titles have been established, in no one has the successful claimant been an infant who has established his title by virtue of possessory acts done by him on his own behalf.

    I thus conclude that the plaintiff did not acquire possession in law of the land from Mr McFarlane in 1956 or 1957 . . . 
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Fowley Marine (Emsworth) Ltd claimed to be the owner of Fowley Rythe, a navigable tidal creek in Chichester harbour. The creek was used by pleasure boats for navigation and mooring, and also by fishing boats, and there were public rights of navigation over it. Fowley Marine brought this action claiming that a permanent mooring for a yacht maintained in the Rythe by the defendant Gafford without its permission was a trespass. Because trespass involves an interference with possession rather than with ownership (see Section 4 below), Fowley Marine had to prove that it was in possession of the Rythe. If it could have proved its title to the creek, then it would have been presumed to have been in possession (because fee simple ownership of land carries with it the right to possession, so proof of title is also prima facie proof of possession). However, it was unable to do this: title to sea bed and foreshore prima facie vests in the Crown, and anyone else claiming title to such land must be able to demonstrate either that there was a grant of title by the Crown or that title had been acquired by adverse possession against the Crown (which requires 60 years adverse possession) and Fowley Marine failed to demonstrate either of these. It could still have succeeded in its trespass action against Gafford if it could demonstrate that, whoever held title to the Rythe, Fowley Marine was actually in possession of it. But how do you demonstrate exclusive physical control of a tidal creek over which there are public navigation rights? Fowley Marine relied largely on the fact that it and its predecessors had either laid moorings in the Rythe or licensed others to do so, but it admitted that there were other moorings in the Rythe which had been laid without their permission. On this basis the trial judge held that Fowley Marine was not in exclusive possession of the Rythe, but shared possession with Gafford and the others who had unauthorised moorings. Consequently he held that Fowley Marine’s trespass claim failed. On appeal the Court of Appeal reversed his decision:

Russell LJ: [He described the defendant Gafford’s mooring, which consisted of two anchors with a chain stretched between, the chain being connected by a further chain or cable with a buoy on the surface of the water. . .]  

The defendant does not assert any right against anybody to maintain the mooring in the Rythe.  At the trial he asserted a right to do so as incidental to the public right of navigation, but no longer does so.  The defendant denies possession in the plaintiff company sufficient to found an action in trespass. . . 

      The mooring was actually laid by the defendant after permission to do so had on his behalf been asked of, and given by, the plaintiff company’s predecessor in paper title in 1961.  The trouble has arisen because, after acquiring the paper title in April, 1963, the plaintiff company in July, 1963, decided to require payment by the defendant of an annual sum for the retention of the mooring, and the defendant declined to pay or to assent to the removal of the mooring.  In September, 1964, the writ was issued. . . 

The Crown is not party to these proceedings having, we are told, been invited to join, but declined.  It is unsatisfactory to decide the question of title to the freehold of the Rythe in the absence of the Crown, though if necessary this must be done.  I take, therefore, first the question whether the plaintiff company shows at the relevant time sufficient possession of the Rythe to justify an action in trespass in this case.  If the answer to this is in the affirmative, it would gain the day for the plaintiff company without decision on freehold title.  It is, I think, sufficient for this purpose to take the facts as to acts of possession by the plaintiff company and its predecessors in title as set out in the judgment below . . . It appears to me that the crux of [the judge’s] decision was that persons other than the plaintiff company and its predecessor in title had done the same thing without evidence of permissions sought or granted, that is to say, laid moorings in the Rythe, and that consequently there could not be said to be exclusive possession; on the contrary there was concurrent possession.  It is on this aspect of the case that, I think, the judge was in error.  Even if it be assumed (in default of evidence) that others had laid moorings without permission sought or granted by the plaintiff company or its predecessors, this does not mean that those who did so were “doing the same thing” as the former.  The judge found that the paper title was on this aspect of the case irrelevant except to permit the plaintiff company to rely on acts of possession of its predecessors in paper title.  I consider that there is a greater significance in the paper title, in that it attaches to the activities of those claiming under it a quality of acts of possession of the Rythe, whether the actual laying of moorings, or the granting of permission to others to lay moorings.  The plaintiff company’s predecessors were doing these things as an assertion of ownership or of the right to possession of the Rythe because they considered themselves so entitled because of the paper title.  In so far as others may have laid moorings, they can have done so only because they considered that, whosoever might be in possession of the Rythe, they were entitled to lay moorings as incidental to the right of navigation, or pursuant to some other general right, or that whosoever was in possession would not object; their activities were not, therefore, acts of possession or occupation of the Rythe, and they cannot be described as concurrent occupiers or possessors.

It appears to me that there is in this case ample evidence sufficient to show possession in the plaintiff and its predecessors, starting with the evidence accepted by the judge (and by me) of a letting from 1907 to at least 1913 of the Rythe to Mr Mant, the butcher, and continued with evidence of laying, and giving permission to lay, moorings from time to time, . . . and without those activities by others impinging sufficiently on that possession.

I would therefore hold, contrary to the judgment below, that the plaintiff company is entitled to succeed in trespass against the defendant.

Willmer LJ  . . . The sole issue on this part of the case . . . is whether the plaintiff company succeeded in making good its claim to be itself in possession of Fowley Rythe.  The behaviour of the defendant and of other persons who have sought, and seek, to maintain permanent moorings in the Rythe is relevant only in so far as it tends to cast doubt on the plaintiff company’s claim to be in actual possession.  The judge, in reaching his conclusion that the plaintiff company had failed to prove actual possession of the whole of the Rythe, was very much influenced by the passage which he quoted from Pollock and Wright on Possession in the Common Law, p 30, which I think it right to quote again.

“What kind of acts, and how many, can be accepted as proof of exclusive use, must depend to a great extent on the manner in which the particular kind of property is commonly used.  When the object is as a whole incapable of manual control, and the question is merely who has de facto possession, all that a claimant can do is to show that he or someone through whom he claims has been dealing with that object as an occupying owner might be expected to deal with it, and that no one else has done so.”

The judge added the observation ( [1967] 2 QB at p 831):  “The last eight words are important”.  As I understand his judgment, it was because he regarded the acts of the defendant and others in maintaining permanent moorings in the Rythe without permission as “equivalent acts of concurrent possession” that he decided against the plaintiff company’s claim to be in actual possession.

In these circumstances I think that it is necessary to look first at the evidence adduced on behalf of the plaintiff company in order to see whether it is sufficient of itself, in the absence of other evidence, to justify a prima facie claim to possession.  If it is not, then the plaintiff company must fail in limine; but if it is sufficient to justify a prima facie claim, it becomes necessary in the second place to examine the acts of the defendant and other persons in order to see whether they can fairly be described as “equivalent acts of concurrent possession”.

I would preface what I have to say on the first of these questions by observing that in the course of the lengthy argument before us we have had the benefit of an abundant citation of authority.  But I do not find it necessary to refer to more than one or two of the cases cited for the propositions on which the plaintiff company relies are in truth elementary.  Thus it is well established that a person in possession of land has a perfectly good title against all the world but the rightful owner; see, for instance, Asher v Whitlock (1865) LR 1 QB 1 at p 5, per Sir Alexander Cockburn CJ and Perry v Clissold [1907] AC 73 at p 79 per Lord Macnaghten. . . It is further well established that, as against a defendant who does not seek to assert any title in himself, the slightest evidence of possession is sufficient to establish the plaintiff’s claim; see, for example, Wuta-Ofei v Danguah [1961] 3 All ER 596 at p 600, per Lord Guest.

It is, I think, important to observe that the plaintiff company asserts (and always has asserted) that it has a good title to the ownership of Fowley Rythe.  It traces its title back, through various successive conveyances, at least to the year 1913, and probably before.  It does not matter for the purposes of this part of the case whether it can succeed in proving its title to be good against the Crown; but at least it is in a position to say that, coupled with even slight acts of possession, its title is good against anyone who cannot show a better title.  It would, therefore be wrong in my view to ignore the plaintiff company’s paper title, for its belief in it colours the acts on which it relies as acts of possession by itself and its predecessors in title.  In considering any act relied on as an act of possession it must be relevant to have regard to the intention with which the act is done.  It is, therefore, relevant and significant in my judgment to bear in mind that the plaintiff company and its predecessors were throughout purporting to act as the owners in who the title to the soil was vested.  Moreover, although it is perhaps of only marginal significance, I think that it is not altogether irrelevant that, according to the evidence of several witnesses, the plaintiff company and its predecessors have for long been reputed owners of the Rythe.

Against this background it is necessary now to examine the facts proved in evidence and found by the learned judge . . . 

The effect of this evidence is that for some sixty years the plaintiff company and its predecessors have in one way or another been asserting possession of the Rythe, and doing so on the basis that they were owners of the soil therein.  It has been argued with some force on behalf of the plaintiff company that there could be no better evidence of possession in relation to a tidal creek than the laying of permanent moorings by the plaintiff company and its predecessors and by others with their permission.  In my view, this evidence, if it stood alone, would be amply sufficient to establish a prima facie case of possession in favour of the plaintiff company.  I reject the suggestion put forward on behalf of the defendant that in order to establish possession the plaintiff company and its predecessors should have taken further steps, such as the setting up of permanent and visible marks to delineate the area of which they claimed to be in possession.  Such marks could well amount to an obstruction to navigation, and I regard the suggestion that they should have been set up in a tidal creek in the middle of Chichester Harbour as quite unrealistic.

It becomes necessary, therefore, to examine the facts relied on by the defendant as constituting “equivalent acts of concurrent possession” sufficient to displace the plaintiff company’s prima facie case.  What is relied on is, of course, the laying of moorings in Fowley Rythe by other persons without permission from the plaintiff company or its predecessors.  One difficulty in relation to this is that, apart from the six moorings laid down on the instructions of Mr Woodley, we do not know whether any significant number of persons have laid permanent moorings in the Rythe without permission.  Nor, if any significant number did so, do we know with what animus they did so.  The inference which I should be inclined to draw is that any persons who did lay such moorings without permission probably did so in the erroneous belief (as argued on behalf of the defendant) that they were entitled to do so as an ordinary incident of navigation.  There is no evidence to show that anybody, not even Mr Woodley, ever laid any such moorings with any animus possidendi, whether of the Rythe as a whole or of the particular spot where the moorings were laid.

The question remains whether, assuming the plaintiff company to have established a prima facie case of possession, the acts relied on, that is to say, the laying of moorings without permission by Mr Woodley, and possibly by others, can be regarded as sufficient to dispossess the plaintiff company.  What is said is that these acts go to show that the degree of possession enjoyed by the plaintiff company and its predecessors has never been “exclusive”, which, it is argued, it would be necessary for the plaintiff company to establish in order to succeed.  In this connexion, however, it is well to bear in mind the words of Lord Watson in Lord Advocate v Young (1887) 12 App Cas 544 at p 553 where he was considering the question of what amounts to sufficient proof of possession in the case of foreshore.  He said:

“In estimating the character and extent of his possession it must always be kept in view that possession of the foreshore, in is natural state, can never be, in the strictest sense of the term, exclusive.  The proprietor cannot exclude the public from it at any time; and it is practically impossible to prevent occasional encroachments on his right, because the cost of preventive measures would be altogether disproportionate to the value of the subject.”

It seems to me that what was there said in relation to foreshore must apply a fortiori to a navigable tidal creek or channel.

Bearing in mind the absence of any evidence to show that those persons who laid permanent moorings in the Rythe did so with any animus possidendi, it seems to me that their acts were wholly different in quality from those of the plaintiff company and its predecessors, who were acting throughout in virtue of the right which they always claimed to possession of the Rythe.  To revert once more to the test propounded in the passage which I have already quoted from Pollock and Wright, while the plaintiff company and its predecessors have throughout dealt with the Rythe “as an occupying owner might be expected to deal with it”, I cannot accept that any of the other persons who from time to time laid moorings therein have been shown to be doing so.  In my judgment the judge fell into error in so far as he treated the acts of these other persons as “equivalent acts of concurrent possession”.  I cannot regard their acts as in any way “equivalent” to those of the plaintiff company and its predecessors, nor do I think that they were acts of possession. . . 

It follows that in my judgment there was no sufficient evidence to displace the prima facie case of possession established by the plaintiff company.  I think that the plaintiff company’s possession was sufficiently “exclusive”, that is, as exclusive as the nature of the locus in quo would permit.  The plaintiff company is accordingly entitled, on the defendant refusing to pay the licensing fee demanded, to treat him as a trespasser, and to succeed in its claim for relief.  I would allow the appeal on that ground. . . . 

Davies LJ who is unable to be present with us today, has authorised me to say that he agrees with both judgments which have been delivered.

Appeal allowed.  Leave to appeal to the House of Lords refused.

The Wik Peoples v The State of Queensland, High Court of Australia 23 December 1996tc "The Wik Peoples v The State of Queensland, High Court of Australia 23 December 1996" \f C \l 3
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In Mabo (No 2) the High Court of Australia held that although native title was not automatically extinguished on colonial settlement of Australia, it might subsequently have been extinguished by (amongst other things) the Crown granting inconsistent property rights to someone else (see Mabo (No 2) at §§73-83 per Brennan CJ and at §60 per Deane and Gaudron JJ).

   After colonial settlement, the Crown granted settlers “pastoral leases” over many parts of Australia. These pastoral leases were not conventional property interests recognised by the common law: they were specially created by various statutes passed by Australian States at different times over the 19th and 20th centuries. They gave the settlers limited rights to farm or carry out other specified activities on the land over which the rights were granted. Large parts of Australia are still occupied under such pastoral leases. The terms of these pastoral leases vary - some give the grantees very extensive rights, whereas in others the permitted activities are strictly limited, and some but not all require the grantees to carry out development works on the land. 

   After the decision in Mabo (No 2) and the enactment of the Native Title Act 1993, one of the most important legal/political questions to be resolved was whether native title still survived in those parts of Australia over which pastoral leases had been granted. When the Crown granted a pastoral lease over land, did that automatically extinguish any native title which then existed over that land? And if so, was the extinguishment temporary (so that the native title revived when the pastoral lease ended) or permanent? And if permanent, what happened when the pastoral lease ended - was the Crown’s radical title converted into full beneficial ownership of the land in question?

   These questions fell to be decided in this case, which concerned two specimen pastoral leases, one over land called the Holroyd River Holding granted under the Land Act 1962 (Queensland) (“the Holroyd lease”) and the other over land called the Mitchellton Pastoral Leases granted under the Land Act 1910 (Queensland) (“the Mitchellton lease”). Two separate aboriginal groups - the Wik Peoples and the Thayorre People - claimed native title rights over the lands in question. At this point in the litigation it had not yet been established whether the Wik and Thayorre Peoples had in fact had native title rights over the lands in question and if so, the precise content of those rights - the question at issue was whether pastoral leases (of whatever type) necessarily extinguished native title (of whatever type). The High Court held by a majority (Toohey, Gaudron, Gunmow and Kirby JJ; Brennan CJ, Dawson and McHugh dissenting) that they did not: these particular leases did not confer on the lessees exclusive possession of the leased lands, and did not necessarily extinguish any native title that may have been held over those areas - native title rights were extinguished only to the extent that they were inconsistent with the rights of the lessees under the pastoral lease in question. The following extracts deal with the question of whether these pastoral leases conferred a right of exclusive possession on the grantees:

Gaudron J (pp 19-20)

The strongest indication that a pastoral lease granted under the 1910 Act did not confer a right of exclusive possession is to be found in those provisions of the Act conferring rights on persons authorised in that behalf to enter upon land the subject of a pastoral lease to remove timber, stone, gravel, clay, guano or other material, denying the lessee the right to ringbark, cut or destroy trees and also denying the lessee power to restrict authorised persons from cutting or removing timber or material within the holding. There is a similar indication in the provision permitting others to depasture stock if a stock route or road passed through the holding. And, of course, there were the reservations in the Leases as required by the prescribed form of lease. In particular, there were the identical reservations in both Leases of “the right of any person duly authorised in that behalf ... at all times to go upon the said Land, or any part thereof, for any purpose whatsoever, or to make any survey, inspection, or examination of the same” (emphasis added).

There is another indication that a pastoral lease granted under the 1910 Act did not confer a right of exclusive possession. In contradistinction to the express provision contained in s 76(1) of the 1910 Act with respect to persons whose applications for agricultural holdings had been approved, there was no provision in the Act authorising a pastoral lessee to take possession of the land the subject of a lease. Rather, the only right expressly conferred on pastoral lessees in that regard was that conferred by s 204 of the Act, namely, to take action for the removal of persons in “unlawful occupation”. And, as already explained, that provision did not, of itself, confer a right of exclusive possession.

Moreover, the vastness of the areas which might be made the subject of pastoral leases and the fact that, inevitably, some of them would be remote from settled areas militate against any intention that they should confer a right of exclusive possession entitling pastoralists to drive native title holders from their traditional lands. Particularly is that so in a context where, in conformity with the prescribed form, the grants were expressed to be made “for pastoral purposes only”.
     . . .   The differences between the Mitchellton Pastoral Leases and the Holroyd Pastoral Lease and between the 1910 and the 1962 Acts provide some support for the view that the Holroyd Pastoral Lease is a true lease, the grant of which conferred a right of exclusive possession on the lessees. Perhaps the most significant difference is to be seen in the Holroyd Pastoral Lease, itself, which . . . is not expressed to be granted solely for pastoral purposes.

There is also the consideration that the 1962 Act, unlike the 1910 Act, provided for lessees of pastoral holdings, along with selectors, the lessees of other holdings and purchasers of land under the Act to “occupy and ... take possession” of land. This does not establish that a pastoral lease conferred a right of exclusive possession; on the other hand, the contrary proposition draws no support from the absence of any provision authorising occupation or possession, as is the case with the 1910 Act. . . 

Other provisions which are capable of giving some support to the view that a lease of pastoral holding under the 1962 Act conferred a right of exclusive possession are those allowing for a grant to be made subject to conditions for the erection of boundary fences and the carrying out of improvements and developmental works. . . Certainly, improvement and developmental conditions for the construction of buildings and improvements such as the manager’s residence and airstrip required by the Holroyd Pastoral Lease might suggest a right of exclusive possession. And as there is no basis for distinguishing as to the estate or interest granted with respect to that part of the land to be improved and that to be left unimproved, conditions of that kind might suggest a right of exclusive possession over the whole land. . . 

However, it would be wrong, in my view, to place great weight on the provisions of the 1962 Act authorising the imposition of improvement and developmental conditions. After all, other provisions of the Act conferred discretionary powers on the Minister to delete, vary or amend those conditions, to exempt lessees from performance of fencing conditions and ultimately, to relieve against forfeiture. Moreover, it cannot be said that the conditions which might be imposed were of such a nature that they necessitated a right of exclusive possession. After all, the ordinary criminal and civil laws were and are available to protect against wilful and negligent damage to property. And to the extent that there is any inconsistency between the satisfaction of conditions and the exercise of native title rights, it may be that satisfaction of the conditions would, as a matter of fact, but not as a matter of legal necessity, impair or prevent the exercise of native title rights and, to that extent, result in their extinguishment. . . It follows that the Holroyd Pastoral Lease did not confer a right of exclusive possession. 

Kirby J: . . . 
The pastoral leases in this case
The Holroyd River Holding covers an area of 2,830 square kilometres. The Mitchellton Holding, expressed in the old measurements, is said to cover an area of 535 square miles (approximately 1385 square kilometres).

. . . The lease documents for the Holroyd River Holding are instructive. They show that there was no irrigation on the property. It was served by natural waters only. It was said not to be fit for fattening cattle. It was purely suitable for breeding cattle. Its carrying capacity in fair seasons was approximately 1 beast to 60 hectares. This could be increased by fencing and the supply of additional waters but the cost of doing that was unknown and the lessees were recorded as displaying no intention of doing so. The cattle carried on the holding were running under open range conditions. The lessees disclosed that there were no improvements whatsoever on the property. In answer to a question concerning the nature and estimated cost of any improvements proposed to be made they stated “Nil at present”. As to land “cultivable or suitable for the introduction of pasture”, the lessees stated that there was “Nil”. There was no accommodation or amenities for employees on the property at the time of the first return.

When the new lease was issued under the 1962 Act in 1975, certain conditions were imposed. Within five years of the commencement of the new lease the lessees were obliged to construct a manager’s residence with quarters for five men and a shed for machinery. They were also to build an airstrip and to erect 90 miles of internal fencing with some yards, a dip and some dams. From a report in 1984 from the relevant government officer who inspected the property, it is clear that there had been little change. The number of stock depastured upon the land was estimated at 1,000 head. The property had been partly destocked to restrain an outbreak of tuberculosis. Its carrying capacity at the time of the inspection was reduced to 1 beast to 55 hectares. The holding was characterised as “Not permanently occupied”. As to employees, it was stated that “No one employed at the time of inspection though usually about 12 stockmen are mustering the block in the dry season”. None of the buildings required by the above conditions had been built, although an airstrip had been constructed. No seed production area had been established nor was any planned. No boundary fencing had been erected and the lessee did not intend to erect any.

By 1988, a similar inspection report disclosed that the only cattle on the land were feral cattle. There were no branded cattle and only about 100 unbranded. The only occupants of the land, so far as the lessee was concerned, were two sleeper cutter gangs of six men and the contract musterers in the dry season. A machinery shed had been built. But no residential quarters for employees had been constructed. Timber cutters, using their own money, had erected a toilet and shower system. They were recorded as intending to build a house on the holding for their own use. The introduction of helicopter mustering had, in the opinion of the inspector, reduced the necessity to insist on permanent mustering yards. The openness of the country afforded the cattle little means of escape or hiding.

The picture painted of the two pastoral leasehold properties in question in the present case is, therefore, somewhat bleak. Each of them, in remote parts of Northern Queensland, offered to the lessee rudimentary and apparently unpromising conditions for depasturing cattle and conducting associated activities. So unpromising was the first Mitchellton lease that it endured for only three years and was forfeited for non-payment of rent. The second lease lasted for an even shorter period before it was surrendered. . .  According to the evidence, neither of the Mitchellton lessees entered into possession. The Thayorre assert that they never left their ancestral lands. Members of the Thayorre continued living on the land in their traditional way. They would have had no reason (there having been no entry) even to be aware of the grant of any pastoral lease over the land. . .  Given that it is now established that their native title survived the annexation of all Australian land to the Crown, it would require a very strong legal doctrine to deprive them of their native title. Especially because, so far as they were concerned, nothing of relevance had occurred to their land, save for (as it was put in argument) “the signing of documents by people in Brisbane”.

The position of the Holroyd River Holding is not so extreme a case. But from the conditions which are described in the pastoral lease documents and from the successive inspectors’ reports, it seems a reasonable inference that traditional Aboriginal life would have been little disturbed by the grant of the pastoral lease in that instance. The number of persons entering the land was small and mostly seasonal. The physical improvements were virtually non-existent. In such a large remote terrain, for most of the year, the Wik could go about their lives with virtually no contact with the lessee or the tiny number of stockmen, wood gatherers and occasional inspectors who entered their domain or, more recently, in the case of helicopter pilots engaged in mustering, who flew over it.

To the contesting respondents, these facts were irrelevant. They were not necessarily typical of all pastoral leases in Queensland, still less elsewhere in Australia. The issue to be resolved was one of legal theory. It was the resolution of a conflict of legal titles which was to be decided on legal principles determining legal rights: not factual evidence regarding land use. I have nevertheless described the evidence as to the use of the land in the pastoral leases in this case because the emerging facts illustrate vividly the kind of practical physical conditions for which pastoral leases were created by the Queensland Parliament. Those facts also demonstrate the very limited occupation of the land which was expected and regarded as normal under pastoral leases. They show how Aboriginal law and tradition could readily survive in such an environment because of the very limited contact which was inherent in these pastoral leases, between Aboriginals and those connected with the lessee. The understanding of these facts helps to provide the context against which the application of legal theory must be tested in this case. It also helps to illustrate, and describe, the nature of the pastoral leases which the successive enactments on pastoral leases were designed to permit. They are a far cry from the situation in settled and occupied areas of Australia where the extinguishment of native title has a practical and necessary quality sustaining a legal determination of extinguishment by reference to the legal characteristics of common law or residential leases. In pastoral leases of the kind described in the evidence in this case, talk of “exclusive possession” or “exclusive occupation” has an unreal quality. It may be what the law imputes to the lease at common law. But it would require very clear law to drive me to such an apparently unrealistic conclusion. 

Sullivan v Earl of Caithness [1976] 2 WLR 361, CAtc "Sullivan v Earl of Caithness [1976] 2 WLR 361, CA" \f C \l 1   

The Earl of Caithness, who lived in Swalciffe in Oxfordshire, owned guns which he kept in his mother’s flat in Hampton Court Palace in Surrey. He never brought the guns to Swalcliffe. He was charged with having in his possession at Swalcliffe, Oxfordshire, firearms without holding a firearms certificate, contrary to s 1(1)of the Firearms Act 1968.  The justices dismissed the case on the ground that he was not in possession of the firearms in Oxfordshire.  On appeal:

MAY J  . . . Before the justices the respondent contended that on these facts he had never had possession of the firearms at Swalcliffe and that thus the information as preferred should be dismissed.  This was a contention which went more than just to form. The suggested defect could not effectively be cured under s100 of the Magistrates’ Courts Act 1952 because if the information had been amended to aver the unlawful possession of the firearms at Hampton Court in Surrey then, as these were proceedings which were being dealt with by the Oxford justices summarily, they would have had no jurisdiction to try the amended alleged offence and would thus similarly have had to dismiss the amended information.

In the event the justices decided that on the facts before them that the respondent had never had possession of the firearms at Swalcliffe and they dismissed the information on that ground.  The question they pose for the opinion of this court is whether they were right in that decision, namely that a person cannot be in possession of a firearm at a place other than that at which the firearm physically is.

For my part I have considerable sympathy with the justices in this case.  They appear to have had very little assistance by way of argument on what is by no means an easy point, but at the end of the day, and with all respect to them, I think that they came to a wrong conclusion.  In my opinion, and for the purposes of s 1 of the 1968 Act, a person who is at a given time in Oxford can there have possession of firearms which are themselves at that time physically in Surrey.

The Act itself contains no definition of the word ‘possession’.  This is not unusual in statutes creating this type of criminal offence.  As a result, as Lord Parker CJ said in Towers & Co Ltd v Gray [1961] 2 QB 351 at 361, ‘The term “possession” is always giving rise to trouble.’  He then went on to quote briefly from a speech of Earl Jowitt in the earlier case of United States of America v Dollfus Mieg et Cie SA [1952] AC 582 at 605:

‘The person having the right to immediate possession is, however, frequently referred to in English law as being the ‘possessor’ - in truth, the English law has never worked out a completely logical and exhaustive definition of  “possession”.’

. . . Looking at the context of the word ‘possession’ in s 1 of the 1968 Act in the present case, I have no doubt that one can be in possession of a firearm even though one is at a place other than that at which the firearm physically is.  To agree with the justices’ decision in the present case would in my view effectively be to equate the word ‘possession’ in s 1 with custody, and this I am satisfied would be wrong.

Counsel for the appellant pointed out that under s 26 of the Act an application for the grant of a firearm certificate has to be made in the prescribed form to the chief officer of police for the area in which the applicant resides.  The prescribed form is by virtue of r 12 of the Firearms Rules 1969 SI 1969 No 1219 that set out in Sch 4 to those rules.  This form requires the applicant to state not only his residence but also where the firearm will be kept, which clearly may be a different place from that where he resides.  Further, s 27(2) of the Act provides that the firearm certificate itself shall also be in the prescribed form and shall specify conditions subject to which it is held.  By virtue of r 11 of the 1969 rules, every certificate must be subject to the four conditions there set out, of which the second and the fourth read as follows:

 ‘(ii) the firearms and ammunition to which the certificate relates must at all times when not in actual use be kept in a secure place with a view to preventing access to them by unauthorised persons … 

‘(iv) the holder must, without undue delay, inform the chief officer of police by whom the certificate was granted of any change in his permanent address.’

In my opinion the purpose of s 1 of the 1968 Act and its ancillary provisions is to regulate and license not merely those who have physical custody of firearms, or who keep them in the place in which they live, but also those who have firearms under their control at their behest, even though for one reason or another they may be kept at their country cottage, at the local shooting range or indeed at Bisley.

As a matter of construction, therefore, which must to some extent also be a matter of first impression, and looking at the context and what I believe to have been the intent of s 1 of the 1968 Act, it may well be, I think, that the owner of a firearm who does not at the relevant time have physical possession of it can nevertheless truly be said still to be in possession of it.

In the present case, the respondent was at all material times the owner of the firearms.  He could no doubt obtain them from his mother’s flat at any time when he wanted them.  She had the barest custody of them, not because she had any interest in them, but because her flat was safer than the respondent’s home in Oxford.

In these circumstances and on the admitted facts, in my judgment the respondent was at material times in Swalcliffe in possession of those firearms for the purposes of the 1968 Act, and consequently I think the justices were wrong and should on the facts as they found them have convicted the respondent.

. . . counsel for both the appellant and the respondent in the present case drew attention to the difficulties which could arise, given different sets of facts, if the court were to adopt the construction of s 1 contended for by their opponent.  For my part, I think that one can exaggerate the value of such arguments.  Where the point in issue in the case is a question of construction it is usually possible for experienced counsel on each side to postulate quite reasonable sets of facts which would give rise to difficulty, if not absurdity, if the construction of the Act or argument against which they contend were to be upheld by the court.

The opinion I have already expressed in this judgment is sufficient in itself to dispose of this appeal.  However, I think that I should also deal briefly with a further and wider contention of counsel for the appellant.  The concept of the possession by a person or thing, he submitted, is that of a mutual relationship between that person and that thing, and thus when each is in a place different from the other it can co-exist at both places.  On the facts of the present case, as found by the justices, therefore, the argument proceeded, this respondent could properly have been convicted of an offence under s 1 of the 1968 Act both before the Oxfordshire justices on the information the subject of this appeal and also before the Surrey justices on an information alleging possession without the necessary licence of the firearms at his mother’s flat in Hampton Court.

I have had my doubts about this contention and was at first impressed by counsel for the respondent’s answer to it, namely that if it were correct it meant that one offence was being committed by the same person in two places at one and the same time.  In the end, however, I have come to the conclusion that in relation to offences which I can generally describe as those comprising some form of unlawful possession this may well be so, and that it would in truth be unreal so as to construe a statute creating such an offence that the latter is not committed where the goods in fact are, wherever else the offence may be being committed by the possessor at the same time.

For the earlier reasons which I have given, however, I think that the justices came to an incorrect decision in this case and consequently for my part I would allow the appeal and send the case back to them with a direction to convict.

Park J and Lord Widgery CJ agreed.

R v Cavendish [1961] 1 WLR 1083, CAtc "R v Cavendish [1961] 1 WLR 1083, CA" \f C \l 1 
Cavendish, the appellant, ran a road transport business. One afternoon whilst he was away a lorry driver dumped six drums of fuel oil in the yard of his premises. The drums of oil had been stolen by the lorry driver. One of Cavendish’s employees, a fitter, helped the lorry driver unload the drums. The fitter gave evidence that he had not had any instructions from Cavendish to accept the drums and had no warning that they were going to arrive. About an hour after the drums were unloaded Cavendish returned with his family, to be met by the police. He was charged with receiving the oil knowing it to be stolen.  At the end of the prosecution case a submission was made that there was no case to be left to the jury that the appellant had possession of the oil or that he knew that it was stolen.  This submission was rejected, the trial proceeded and the appellant was convicted. 

Lord Parker CJ delivered the following judgment of the court:  The case that was sought to be made against the appellant was that on 25 April 1960, a man called Lisle, who was employed as a driver for a company called Hydleman & Co gave a short delivery at one of his places of call and took six barrels of oil, which he should have delivered to a customer, to the appellant’s premises, a yard, where they were unloaded by one of the appellant’s employees.  Lisle at the same time took away from the yard seven empty barrels, and the case for the prosecution was that that delivery of oil by the thief must have been as a result of some arrangement between the appellant and the thief.  The appellant was away at the time.  When he came back and was questioned by the police he at once denied that he knew anything about it.  At the end of the prosecution case a submission was made that there was no case to be left to the jury that this man had possession or constructive possession of this oil. . . . 

The sole question, as it seems to this court, is whether a case was made out at the end of the prosecution case which called for an answer.  Certain propositions are quite clear. It is quite clear, without referring to authority, that for a man to be found to have possession, actual or constructive, of goods, something more must be proved than that the goods have been found on his premises.  It must be shown either, if he was absent, that on his return he has become aware of them and exercised some control over them or - and this was the case sought to be made here - that the goods had come, albeit in his absence, at his invitation or by arrangement.  It is also clear that a man cannot be convicted of receiving goods of which delivery has been taken by his servant unless there is evidence that he, the employer, had given the servant authority or instructions to take the goods.

Counsel for the appellant, to whom the court is indebted for his argument, has contended in effect that there was nothing more here than the fact that the goods were found on the appellant’s premises in his absence and that delivery of them had been taken by a servant.  The court feel that this is undoubtedly rather a border-line case, but they have come to the clear conclusion that there was evidence in this case, and that the deputy chairman was right in overruling the submission.  Perhaps the matter can be put shortly by asking the rhetorical question - why did Lisle deliver these goods to this yard and take away seven empties?  He was undoubtedly the thief, and one has only to think of the answer to that question to realise that there was certainly some evidence which made it more probable than not that the delivery was by arrangement with this appellant.  On that short ground the court is satisfied that in this case the deputy chairman was right in overruling the submission . . . 

Appeal dismissed.

R v Warner [1968] 2 AC 256tc "R v Warner [1968] 2 AC 256" \f C \l 1
The defendant was tried at Inner London Quarter Sessions on February 3 1967 on a charge of possession of a substance specified in the Schedule to the Drugs (Prevention of Misuse) Act 1964, contrary to s 1(1) of the Act which provided that: “ . . . it shall not be lawful for a person to have in his possession a substance for the time being specified in the Schedule to this Act . . .” In this case the substance in question was 20,000 tablets containing amphetamine sulphate. When stopped by the police the defendant had two packages in his car. Both packages were opened in his presence by the police and one was found to contain scent and the other to contain the tablets. His defence was that he believed that both packages contained scent. The chairman of quarter sessions directed the jury that this was no defence: since the tablets were under the control of the defendant, they were in his “possession” regardless of his state of mind. The jury returned a verdict of guilty after three minutes, and the defendant was sentenced to two years’ imprisonment. On appeal to the House of Lords:

Lord Wilberforce: “. . . The question certified as fit for the decision of this House is:


‘Whether for the purposes of section 1 of the Drugs (Prevention of Misuse) Act 1964 a defendant is deemed to be in possession of a prohibited substance when to his knowledge he is physically in possession of the substance but is unaware of its true nature.’

I take this as raising the general question as to the nature and extent of knowledge, or awareness, which must be shown against an accused person found in actual control of a prohibited substance, in order that the section may apply . . . 

    
The Act refers to possession, a concept which is both central in many areas of our legal system, and also lacking in definition. . . . In relation to it we find English law, as so often, working by description rather than by definition. Ideally, a possessor of a thing has complete physical control over it; he has knowledge of its existence, its situation and its qualities: he has received it from a person who intends to confer possession of it and he has himself the intention to possess it exclusively of others. But these elements are seldom all present in situations with which the courts have to deal, and where one or more of them is lacking, or incompletely present, it has to be decided whether the given approximation is such that possession may be held sufficiently established to satisfy the relevant rule of law. As it is put by Pollock and Wright, possession “is defined by modes or events in which it commences or ceases and by the legal incidents attached to it” (Possession in the Common Law (1888) p 119) . . .

  . . .
What is prohibited [by section 1(1)] is possession - a term which is inconclusive as to the final shades of mental intention needed, leaving these to be fixed in relation to the legal context in which the term is used. How should the determination be made? If room is to be found, as in my opinion it should, in legislation of this degree of severity, for acquittal of persons in whose case there is not present a minimum of the mental element, a line must be drawn which juries can distinguish. The question, to which an answer is required, and in the end a jury must answer it, is whether in the circumstances the accused should be held to have possession of the substance, rather than mere control. In order to decide between these two, the jury should in my opinion be invited to consider all the circumstances - to use again the words of Pollock and Wright - the “modes or events” by which the custody commences and the legal incident in which it is held. By these I mean, relating them to typical situations, that they must consider the manner and circumstances in which the substance, or something which contains it, has been received, what knowledge or means of knowledge or guilty knowledge as to the presence of the substance, or as to the nature of what has been received, the accused had at the time of receipt or thereafter up to the moment when he is found with it; his legal relation to the substance or package (including his right of access to it). On such matters as these (not exhaustively stated) they must make the decision whether, in addition to physical control, he has, or ought to have imputed to him the intention to possess, or knowledge that he does possess, what is in fact a prohibited substance. If he has this intention or knowledge, it is not additionally necessary that he should know the nature of the substance. I see no difficulty in making clear to the jury what is required in order to establish possession and on this point I desire to associate myself with the observations of my noble and learned friend Lord Pearce . . .

Lord Pearce:  . . . The direction to which the accused was entitled would, in my opinion, be approximately as follows. The Act forbids possession of these drugs. Whether he possesses them with an innocent or guilty mind or for a laudable or improper purpose is immaterial since he is not allowed to possess them. If he possessed them he is guilty. If a man has physical control or possession of a thing that is sufficient possession under the Act provided that he knows that he has the thing. But you do not (within the meaning of the Act) possess things of whose existence you are unaware. The prosecution have here proved that he possessed the parcel, but have they proved that possessed its contents also? There is a very strong inference of fact in any normal case that a man who possesses a parcel also possesses its contents, an inference on which a jury would in a normal case be justified in finding possession. A man who accepts possession of a parcel normally accepts possession of the contents.


But that inference can be disproved or shaken by evidence that, although a man was in possession of a parcel, he was completely mistaken as to its contents and would not have accepted possession had he known what kind of thing the contents were. A mistake as to the qualities of the contents, however, does not negative possession. Many people possess things of whose exact qualities they are unaware. If the accused knew that the contents were drugs or were tablets, he was in possession of them, though he was mistaken as to their qualities. Again if, though unaware of the contents, he did not open them at the first opportunity to ascertain (as he was entitled to do in this case) what they were, the proper inference is that he was accepting possession of them. It would be otherwise if he had no right to open the parcel. Again, if he suspected that there was anything wrong about the contents when he received the parcel, the proper inference is that he was accepting possession of the contents by not immediately verifying them. This would, in my opinion, apply also to a bailee.


In the present case you may think that the difference between scent and tablets is a sufficient difference in kind to entitle the accused to an acquittal if on the whole of the evidence it appears that he may have genuinely believed that the parcel contained scent, and that he may not have had any suspicions that there was anything illicit in the parcel, and that he had no opportunity of verifying its contents. For in that case it is not proved that he was in possession of the contents of the parcel.


The accused has therefore been deprived of the chance of putting before the jury a defence which was in theory open to him on the facts of this case. But the evidence against him was so strong that no jury properly directed would have acquitted him. In my opinion, therefore, the proviso should be applied and I would dismiss the appeal.

Lord Reid agreed with Lord Wilberforce and Lord Pearce (Lord Morris and Lord Guest dissenting on this point).
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Lord Denning MR 131 Clapton Common is an ordinary sort of house.  It is owned by the plaintiff, Mrs Marchant.  It was at one time a private dwelling-house, but for the last 23 years she has let it off in single rooms to men only.  She has regularly put the same advertisement in the local newspaper: ‘Attractive Batchelor Service Apartments.  Superior House.  Resident Housekeeper, Every convenience.’

There are seven bed-sittingrooms.  Each room is simply but nicely furnished with a bed, table, a couple of chairs and so forth.  Each room has, of course, its gas ring and grill, so that the residents can do a little cooking on their own, as meals are not included.  The bathroom and lavatory are shared.  The housekeeper cleans the rooms every day and provides clean linen every week.  It is a very usual sort of arrangement.  Many young people live in bed-sittingrooms like this.

The question is whether the occupier of such a bed-sittingroom has security of tenure.  Under the old Rent Acts before 1974 he had none.  There was in those days a big difference between furnished and unfurnished lettings.  The tenant of an unfurnished dwelling was protected from eviction.  He had complete security of tenure.  But the tenant of a furnished dwelling had not.  He was provided with means of challenging the amount of rent he was charged, but these were not very effective, because he had no security of tenure, or at any rate, only for a very limited time if he challenged the rent.  Now since the Rent Act 1974 the tenant of a furnished dwelling is given security of tenure.  He is protected from eviction just as much as the tenant of an unfurnished dwelling.  But does this new protection extend to the occupier of one of those bed-sitting-rooms?  That is the question raised by this case.  Obviously it is one of much importance.

First I must tell these particular facts.  In June 1972 the defendant, Mr Charters, took a room on the top (the third floor).  It was only a small room, nine feet five inches by 11 feet six inches.  He paid £6 a week at first, but it was afterwards increased to £7 a week.  He thought this was too high and applied to the rent officer to fix a fair rent.  The rent officer reduced it to £4·25 a week, and his decision was confirmed by the rent assessment committee.  Mrs Marchant did not agree with this.  She gave Mr Charters notice to quit and took proceedings in the county court to turn him out.  Mrs Marchant appeared in person.  Counsel appeared for Mr Charters.  The judge made an order for possession.  Mr Charters appealed to this court.  Mrs Marchant also appeared in person before us.  But the case is of such general importance that we are glad to have the assistance of Mr Woolf as amicus curiae.

[He read the relevant provisions of the Rent Act 1968 as amended, which would give Mr Charters security of tenure if he had a “tenancy” of a “separate dwelling”, unless a substantial part of his rent covered payments in respect of “attendance”]
Applying those provisions to the present case, there are two questions to be considered.  First, was Mr Charters a tenant?  Was this one room let to him as a separate dwelling?  If not, he had no protected tenancy.  Second, if he was a tenant, was the attendance given sufficiently substantial to deprive him of protection?  The county court judge decided the first question in favour of Mr Charters.  He held that he was a tenant.  But he decided the second question against Mr Charters.  He held that the ‘rent included services which were by no means minimal’.  So he made an order for possession.

In order to describe the facts, I will now read Mrs Marchant’s evidence:

‘I go to [the house] practically every day.  I occasionally sleep there.  [It] is a fine old house:  a self-catering residential hotel for single men.  Been running like this for 25 years.  Each resident has a room of his own.  They are completely furnished, wall to wall carpeting, curtains, bed, blankets, sheets, pillow, pillow case, towels, even tea towels, one arm chair and two wooden chairs, wardrobe, occasional tables, cooker, sink, with gas water heater, gas fire for heating, points for power.  Each room has own meter for gas and electricity.  Every resident gets daily cleaning of room, clean linen weekly, bathrooms are common.  They can get an evening meal by arrangement with housekeeper, they pay her.  She is engaged on basis that she will provide food if required.  All rooms are provided with cutlery, crockery, and cooking utensils, all that is necessary.  They can also get breakfast and lunch.  Through the years, I find more and more people are providing their own meals.  The housekeeper keeps the money for the food she provides.’

On that evidence the final question is, was Mr Charters a tenant or only a licensee?  The law on this subject has been developed greatly in the last 25 years.  I might almost say revolutionized.  In 1952 I collected several of the cases in Errington v Errington [1952] 1 KB 290, CA and since that time there have been many more.  The difference is very important under the Rent Acts . . . because a ‘tenant’ is given complete security of tenure, but a licensee is not.  There are four or five cases, somewhat like the present, to which we have been referred.  The first is Appah v Parncliffe Investments Ltd [1964] 1 WLR 1064, CA.  A house had been split up into 17 different rooms, each with its own Yale lock and key.  The rooms were furnished.  No meals were provided, but the rooms were cleaned daily and beds made.  Fresh linen was provided.  A lady took one of the rooms but, owing to the negligence of the owners, someone was able to break into her room and steal her belongings.  It was held that she was not a tenant but a licensee for reward; and so able to sue the owner for negligence.

The next case is Abbeyfield (Harpenden) Society Ltd v Woods [1968] 1 WLR 374.  A charitable society had converted a big house into an old people’s home with 12 rooms.  They let one of the rooms unfurnished to an old man of 85.  He furnished it himself.  The society provided food in a common dining room and so forth.  There was a resident housekeeper.  It was held that the old man was only a licensee and not a tenant.  So he was not protected by the Rent Acts and had to go.

The nearest case to the present case is Luganda v Service Hotels Ltd [1969] 2 Ch 209.  A student was reading for the Bar.  He took a furnished room in a building called the Queensborough Court Hotel.  There were 88 rooms.  They were said to be ‘let’ out to tenants.  Every student had a Yale key for his room.  It was a bed-sittingroom with a double gas ring.  He got his own meals and provided his own towels and soap.  The chambermaids came in every day and made the bed and cleaned the room.  Every week they changed the linen.  It was held that he was a contractual licensee and not a tenant.  But as he had applied to the rent tribunal he was protected for a limited period from being evicted.

The next case arose under the planning Acts.  Mayflower Cambridge Ltd v Secretary of State for the Environment (1975) 30 P & CR 28.  A building in Cambridge had been erected for students to stay in, but it was not needed for them.  So it was used for visitors who wanted to come to Cambridge.  The question was whether the change of use was to a ‘hotel’.  Lord Widgery CJ said at 32:  ‘The essence of a hotel is that it takes transient passengers.’  That may well be a test under the planning Acts but it is not a test for seeing whether there is a tenancy or a licence.

The last case is R v South Middlesex Rent Tribunal, ex parte Beswick (1976) The Times 25 March.   A young lady lived in a single room at a YWCA hostel.  It was a furnished room.  It was her sole home.  She was permanent, not temporary.  In common with other residents, she had the use of a kitchen, diningroom, livingroom, laundry room, bathroom and toilet.  It was held that she was not a tenant but a licensee.  So the fair rent was to be fixed, not by the rent officer, but by the rent tribunal.

Gathering the cases together, what does it come to?  What is the test to see whether the occupier of one room in a house is a tenant or a licensee?  It does not depend on whether he or she has exclusive possession or not.  It does not depend on whether the room is furnished or not.  It does not depend on whether the occupation is permanent or temporary.  It does not depend on the label which the parties put on it.  All these are factors which may influence the decision but none of them is conclusive.  All the circumstances have to be worked out.  Eventually the answer depends on the nature and quality of the occupancy.  Was it intended that the occupier should have a stake in the room or did he have only permission for himself personally to occupy the room, whether under a contract or not, in which case he is a licensee?

Looking at the position in this case, in my opinion Mr Charters was not a tenant of this one room.  He was only a licensee.  A contractual licensee, no doubt, but still only a licensee.  So he does not have security of tenure under the Rent Acts.  He is not protected against eviction.  On this point I differ from the judge.  It is sufficient for the deciding of this case.  Mr Charters has no right to stay. 

[He went on to consider the question of attendance, although it was no longer necessary to do so, having found that Mr Charters was not a tenant. He concluded that a substantial part of the rent was attributable to “attendance”, and that therefore the appeal should be dismissed on both grounds].

Orr and Waller LJJ expressed agreement without adding anything.
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LORD TEMPLEMAN.  My Lords, by an agreement dated 7 March 1983 the respondent Mr Street granted the appellant Mrs Mountford the right to occupy the furnished rooms nos 5 and 6 at 5 St Clements Gardens, Boscombe from 7 March 1983 for £37 per week, subject to termination by 14 days’ written notice and subject to the conditions set forth in the agreement.  The question raised by this appeal is whether the agreement created a tenancy or a licence. . .  If the agreement is a tenancy, the occupation of Mrs Mountford is protected by the Rent Acts. . . If the agreement is a licence then Mrs Mountford’s right of occupation is not protected by the Rent Acts.  Hence the practical importance of distinguishing between a tenancy and a licence.

In the course of argument, nearly every clause of the agreement dated 7 March 1983 was relied on by Mrs Mountford as indicating a lease and by Mr Street as indicating a licence. [He read the agreement, which (inter alia) described itself as a personal licence which was not assignable, stated that no-one other than Mrs Mountford was entitled to occupy or sleep in the rooms without prior permission, described the weekly payment as a licence fee, and contained a statement by Mrs Mountford: “ I understand and accept that a licence in the above form does not and is not intended to give me a tenancy protected under the Rent Acts.”]
 . . . Counsel for Mrs Mountford seeks to reaffirm and re-establish the traditional view that an occupier of land for a term at a rent is a tenant providing the occupier is granted exclusive possession.  It is conceded on behalf of Mr Street that the agreement dated 7 March 1983 granted exclusive possession to Mrs Mountford.  The traditional view that the grant of exclusive possession for a term at a rent creates a tenancy is consistent with the elevation of a tenancy into an estate in land.  The tenant possessing exclusive possession is able to exercise the rights of an owner of land, which is in the real sense his land albeit temporarily and subject to certain restrictions.  A tenant armed with exclusive possession can keep out strangers and keep out the landlord unless the landlord is exercising limited rights reserved to him by the tenancy agreement to enter and view and repair.  A licensee lacking exclusive possession can in no sense call the land his own and cannot be said to own any estate in the land.  The licence does not create an estate in the land to which it relates but only makes an act lawful which would otherwise be unlawful.

Counsel for Mr Street relies on recent authorities which, he submits, demonstrate that an occupier granted exclusive possession for a term at a rent may nevertheless be a licensee if, in the words of Slade LJ in the present case, ‘there is manifested the clear intentions of both parties that the rights granted are to be merely those of a personal right of occupation and not those of a tenant’.  In the present case, it is submitted, the provisions of the agreement dated 7 March 1983 . . . manifest the clear intention of both parties that the rights granted are to be those of a personal nature and not those of a tenant.

My Lords, there is no doubt that the traditional distinction between a tenancy and a licence of land lay in the grant of land for a term at a rent with exclusive possession.  In some cases it was not clear at first sight whether exclusive possession was in fact granted. [He then referred to Glenwood Lumber Co Ltd v Phillips [1904] AC 405, PC where, in the light of the purposes of the grant and the surrounding circumstances, the grant of a right to enter land and cut and remove timber was held to constitute a grant of an exclusive right to possession of the land, and therefore a lease rather than a licence] 

A contrary conclusion was reached in Taylor v Caldwell (1863) 3 B & S 826in which the defendant agreed to let the plaintiff have the use of the Surrey Gardens and Music Hall on four specified days giving a series of four concerts and day and night fetes at the gardens and hall on those days, and the plaintiff agreed to take the gardens and the hall and to pay £100 for each day.  Blackburn J said at 832:

‘The parties inaccurately call this a “letting,” and the money to be paid a “rent”; but the whole agreement is such as to shew that the defendants were to retain the possession of the Hall and Gardens so that there was to be no demise of them, and that the contract was merely to give the plaintiffs the use of them on those days.’

That was a case where the court, after considering the purpose of the grant, the terms of the grant and the surrounding circumstances, came to the conclusion that the grantee was not entitled to exclusive possession but only to use the land for limited purposes and was therefore a licensee.

In the case of residential accommodation there is no difficulty in deciding whether the grant confers exclusive possession.  An occupier of residential accommodation at a rent for a term is either a lodger or a tenant.  The occupier is a lodger if the landlord provides attendance or services which require the landlord or his servants to exercise unrestricted access to and use of the premises.  A lodger is entitled to live in the premises but cannot call the place his own.  In Allan v Liverpool Overseers (1874) LR 9 QB 180 at 191–192 Blackburn J said:

‘A lodger in a house, although he has the exclusive use of rooms in the house, in the sense that nobody else is to be there, and though his goods are stowed there, yet he is not in exclusive occupation in that sense, because the landlord is there for the purpose of being able, as landlords commonly do in the case of lodgings, to have his own servants to look after the house and the furniture, and has retained to himself the occupation, though he has agreed to give the exclusive enjoyment of the occupation to the lodger.’

If on the other hand residential accommodation is granted for a term at a rent with exclusive possession, the landlord providing neither attendance nor services, the grant is a tenancy; any express reservation to the landlord of limited rights to enter and view the state of the premises and to repair and maintain the premises only serves to emphasise the fact that the grantee is entitled to exclusive possession and is a tenant.  In the present case it is conceded that Mrs Mountford is entitled to exclusive possession and is not a lodger.  Mr Street provided neither attendance nor services and only reserved . . . limited  rights of inspection and maintenance and the like . . . On the traditional view of the matter, Mrs Mountford not being a lodger must be a tenant.

There can be no tenancy unless the occupier enjoys exclusive possession; but an occupier who enjoys exclusive possession is not necessarily a tenant.  He may be owner in fee simple, a trespasser, a mortgagee in possession, an object of charity or a service occupier.  To constitute a tenancy the occupier must be granted exclusive possession for a fixed or periodic term certain in consideration of a premium or periodical payments.  The grant may be express, or may be inferred where the owner accepts weekly or other periodic payments from the occupier.

Occupation by service occupier may be eliminated.  A service occupier is a servant who occupies his master’s premises in order to perform his duties as a servant.  In those circumstances the possession and occupation of the servant is treated as the possession and occupation of the master and the relationship of landlord and tenant is not created:  see Mayhew v Suttle (1854) 4 E & B 347.  The test is whether the servant requires the premises he occupies in order the better to perform his duties as a servant . . . 

The cases on which counsel for Mr Street relies begin with Booker v Palmer [1942] 2 All ER 674.  The owner of a cottage agreed to allow a friend to install an evacuee in the cottage rent free for the duration of the war.  The Court of Appeal held that there was no intention on the part of the owner to enter into legal relationships with the evacuee.  Lord Greene MR said at 677:

‘To suggest there is an intention there to create a relationship of landlord and tenant appears to me to be quite impossible.  There is one golden rule which is of very general application, namely, that the law does not impute intention to enter into legal relationships where the circumstances and the conduct of the parties negative any intention of the kind.  It seems to me that this is a clear example of the application of that rule.’

The observations of Lord Greene MR were not directed to the distinction between a contractual tenancy and a contractual licence.  The conduct of the parties (not their professed intentions) indicated that they did not intend to contract at all.

In the present case the agreement dated 7 March 1983 professed an intention by both parties to create a licence and their belief that they had in fact created a licence.  It was submitted on behalf of Mr Street that the court cannot in these circumstances decide that the agreement created a tenancy without interfering with the freedom of contract enjoyed by both parties.  My Lords, Mr Street enjoyed freedom to offer Mrs Mountford the right to occupy the rooms comprised in the agreement on such lawful terms as Mr Street pleased.  Mrs Mountford enjoyed freedom to negotiate with Mr Street to obtain different terms.  Both parties enjoyed freedom to contract or not to contract and both parties exercised that freedom by contracting on the terms set forth in the written agreement and on no other terms.  But the consequences in law of the agreement, once concluded, can only be determined by consideration of the effect of the agreement.  If the agreement satisfied all the requirements of a tenancy, then the agreement produced a tenancy and the parties cannot alter the effect of the agreement by insisting that they only created a licence.  The manufacture of a five-pronged implement for manual digging results in a fork even if the manufacturer, unfamiliar with the English language, insists that he intended to make and has made a spade.

It was also submitted that, in deciding whether the agreement created a tenancy or a licence, the court should ignore the Rent Acts.  If Mr Street has succeeded, where owners have failed these past 70 years, in driving a coach and horses through the Rent Acts, he must be left to enjoy the benefit of his ingenuity unless and until Parliament intervenes.  I accept that the Rent Acts are irrelevant to the problem of determining the legal effect of the rights granted by the agreement.  Like the professed intention of the parties, the Rent Acts cannot alter the effect of the agreement.  

[He reviewed a number of cases where an occupier who had exclusive occupation was nevertheless not a tenant and concluded that in all of them] there were exceptional circumstances which negatived the prima facie intention to create a tenancy, notwithstanding that the occupier enjoyed exclusive occupation.  The intention to create a tenancy was negatived if the parties did not intend to enter into legal relationships at all, or where the relationship between the parties was that of vendor and purchaser, master and service occupier, or where the owner, a requisitioning authority, had no power to grant a tenancy.  These exceptional circumstances are not to be found in the present case, where there has been the lawful, independent and voluntary grant of exclusive possession for a term at a rent.

[In] the present case it may fairly be said that the circumstances negative any intention to create a mere licence.  Words alone do not suffice.  Parties cannot turn a tenancy into a licence merely by calling it one.  The circumstances and the conduct of the parties show that what was intended was that the occupier should be granted exclusive possession at a rent for a term with a corresponding interest in the land which created a tenancy.

. . . In Addiscombe Garden Estates Ltd v Crabbe [1958] 1 QB 513 the Court of Appeal considered an agreement relating to a tennis club carried on in the grounds of a hotel.  The agreement was ‘described by the parties as a licence …  the draftsman has studiously and succcessfully avoided the use either of the word “landlord” or the word “tenant” throughout the document … ‘ at 522 per Jenkins LJ.)

On analysis of the whole of the agreement the Court of Appeal came to the conclusion that the agreement conferred exclusive possession and thus created a tenancy.  Jenkins LJ said at 522:

‘The whole of the document must be looked at; and if, after it has been examined, the right conclusion appears to be that, whatever label may have been attached to it, it in fact conferred and imposed on the grantee in substance the rights and obligations of a tenant, and on the grantor in substance the rights and obligations of a landlord, then it must be given the appropriate effect, that is to say, it must be treated as a tenancy agreement as distinct from a mere licence.’

In the agreement in the Addiscombe case it was by no means clear until the whole of the document had been narrowly examined that exclusive possession was granted by the agreement.  In the present case it is clear that exclusive possession was granted and so much is conceded.  In these circumstances it is unnecessary to analyse minutely the detailed rights and obligations contained in the agreement.

In the Addiscombe case at 528 Jenkins LJ referred to the observations of Denning LJ in Errington v Errington at 297 to the effect that ‘The test of exclusive possession is by no means decisive’.  Jenkins LJ continued:

‘I think that wide statement must be treated as qualified by his observations in Facchini v. Bryson ((1952) 1 TLR 1386 at 1389); and it seems to me that, save in exceptional cases of the kind mentioned by Denning LJ in that case, the law remains that the fact of exclusive possession, if not decisive against the view that there is a mere licence, as distinct from a tenancy, is at all events a consideration of the first importance.’

Exclusive possession is of first importance in considering whether an occupier is a tenant; exclusive possession is not decisive because an occupier who enjoys exclusive possession is not necessarily a tenant.  The occupier may be a lodger or service occupier or fall within the other exceptional categories mentioned by Denning LJ in Errington v Errington.

In Isaac v Hotel de Paris Ltd [1960] 1 WLR 239 an employee who managed a night bar in a hotel for his employer company which held a lease of the hotel negotiated ‘subject to contract’ to complete the purchase of shares in the company and to be allowed to run the nightclub for his own benefit if he paid the head rent payable by the company for the hotel.  In the expectation that the negotiations ‘subject to contract’ would ripen into a binding agreement, the employee was allowed to run the nightclub and he paid the company’s rent.  When negotiations broke down the employee claimed unsuccessfully to be a tenant of the hotel company.  The circumstances in which the employee was allowed to occupy the premises showed that the hotel company never intended to accept him as a tenant and that he was fully aware of that fact.  This was a case, consistent with the authorities cited by Lord Denning in giving the advice of the Judicial Committee of the Privy Council, in which the parties did not intend to enter into contractual relationships unless and until the negotiations ‘subject to contract’ were replaced by a binding contract. 
In Abbeyfield (Harpenden) Society Ltd v Woods [1968] 1 WLR 374 the occupier of a room in an old people’s home was held to be a licensee and not a tenant.  Lord Denning MR said at 376):

‘The modern cases show that a man may be a licensee even though he has exclusive possession, even though the word “rent” is used, and even though the word “tenancy” is used.  The court must look at the agreement as a whole and see whether a tenancy really was intended.  In this case there is, besides the one room, the provision of services, meals, a resident housekeeper, and such like.  The whole arrangement was so personal in nature that the proper inference is …  that he was a licensee … ‘

As I understand the decision in the Abbeyfield case the court came to the conclusion that the occupier was a lodger and was therefore a licensee not a tenant.

In Shell-Mex & BP Ltd v Manchester Garages Ltd [1971] 1 WLR 612 the Court of Appeal, after carefully examining an agreement whereby the defendant was allowed to use a petrol company’s filling station for the purposes of selling petrol, came to the conclusion that the agreement did not grant exclusive possession to the defendant, who was therefore a licensee.  Lord Denning MR in considering whether the transaction was a licence or a tenancy said at 615:

‘Broadly speaking, we have to see whether it is a personal privilege given to a person, in which case it is a licence, or whether it grants an interest in land, in which case it is a tenancy.  At one time it used to be thought that exclusive possession was a decisive factor.  But that is not so.  It depends on broader considerations altogether.  Primarily on whether it is personal in its nature or not:  see Errington v Errington and Woods.’

In my opinion the agreement was only ‘personal in its nature’ and created ‘a personal privilege’ if the agreement did not confer the right to exclusive possession of the filling station.  No other test for distinguishing between a contractual tenancy and a contractual licence appears to be understandable or workable.

Heslop v Burns [1974] 1 WLR 1241 was another case in which the owner of a cottage allowed a family to live in the cottage rent free and it was held that no tenancy at will had been created on the grounds that the parties did not intend any legal relationship.  Scarman LJ at 1252 cited with approval the statement by Denning LJ in Facchini v Bryson [1952] 1 TLR 1386 at 1389:

‘In all the cases where an occupier has been held to be a licensee there has been something in the circumstances, such as a family arrangement, an act of friendship or generosity, or such like, to negative any intention to create a tenancy.

[He then referred to Marchant v Charters [1977] 1 WLR 1181 and said that since in that case the landlady cleaned the rooms daily and provided clean linen once a week the decision was “sustainable on the grounds that the occupier was a lodger and did not enjoy exclusive possession”. He quoted Lord Denning’s ‘nature and quality’ test:]
But in my opinion, in order to ascertain the nature and quality of the occupancy and to see whether the occupier has or has not a stake in the room or only permission for himself personally to occupy, the court must decide whether on its true construction the agreement confers on the occupier exclusive possession.  If exclusive possession at a rent for a term does not constitute a tenancy then the distinction between a contractual tenancy and a contractual licence of land becomes wholly unidentifiable.

In Somma v Hazelhurst [1978] 1 WLR 1014 a young unmarried couple, H and S, occupied a double bed-sitting room for which they paid a weekly rent.  The landlord did not provide services or attendance and the couple were not lodgers but tenants enjoying exclusive possession.  But the Court of Appeal did not ask itself whether H and S were lodgers or tenants and did not draw the correct conclusion from the fact that H and S enjoyed exclusive possession.  The Court of Appeal was diverted from the correct inquiries by the fact that the landlord obliged H and S to enter into separate agreements and reserved power to determine each agreement separately.  The landlord also insisted that the room should not in form be let to either H or S or to both H and S but that each should sign an agreement to share the room in common with such other persons as the landlord might from time to time nominate.  The sham nature of this obligation would have been only slightly more obvious if H and S had been married or if the room had been furnished with a double bed instead of two single beds.  If the landlord had served notice on H to leave and had required S to share the room with a strange man, the notice would only have been a disguised notice to quit on both H and S.  The room was let and taken as residential accommodation with exclusive possession in order that H and S might live together in undisturbed quasi-connubial bliss making weekly payments.  The agreements signed by H and S constituted the grant to H and S jointly of exclusive possession at a rent for a term for the purposes for which the room was taken and the agreement therefore created a tenancy.  Although the Rent Acts must not be allowed to alter or influence the construction of an agreement, the court should, in my opinion, be astute to detect and frustrate sham devices and artificial transactions whose only object is to disguise the grant of a tenancy and to evade the Rent Acts.  I would disapprove of the decision in this case that H and S were only licensees and for the same reason would disapprove of the decision in Aldrington Garages Ltd v Fielder (1978) 37 P & CR 461 and Sturolson & Co v Weniz (1984) 272 EG 326.

In the present case the Court of Appeal held that the agreement dated 7 March 1983 only created a licence.  Slade LJ accepted that the agreement and in particular clause 3 of the agreement—

‘shows that the right to occupy the premises conferred on [Mrs Mountford] was intended as an exclusive right of occupation, in that it was thought necessary to give a special and express power to [Mr Street] to enter … ‘

Before your Lordships it was conceded that the agreement conferred the right of exclusive possession on Mrs Mountford.  Even without clause 3 the result would have been the same.  By the agreement Mrs Mountford was granted the right to occupy residential accommodation.  Mr Street did not provide any services or attendance.  It was plain that Mrs Mountford was not a lodger.  Slade LJ proceeded to analyse all the provisions of the agreement, not for the purpose of deciding whether his finding of exclusive possession was correct, but for the purpose of assigning some of the provisions of the agreement to the category of terms which he thought are usually to be found in a tenancy agreement and of assigning other provisions to the category of terms which he thought are usually to be found in a licence.  Slade LJ may or may not have been right that in a letting of a furnished room it was ‘most unusual to find a provision in a tenancy agreement obliging the tenant to keep his rooms in a “tidy condition”’.  If he was right about this and other provisions there is still no logical method of evaluating the results of his survey.  Slade LJ reached the conclusion that ‘the agreement bears all the hallmarks of a licence, rather than a tenancy, save for the one important feature of exclusive occupation’.  But in addition to the hallmark of exclusive occupation of residential accommodation there were the hallmarks of weekly payments for a periodical term.  Unless these three hallmarks are decisive, it really becomes impossible to distinguish a contractual tenancy from a contractual licence save by reference to the professed intention of the parties or by the judge awarding marks for drafting.  Slade LJ was finally impressed by the statement at the foot of the agreement by Mrs Mountford ‘I understand and accept that a licence in the above form does not and is not intended to give me a tenancy protected under the Rent Acts.’  Slade LJ said:

‘…  it seems to me that if [Mrs Mountford] is to displace the express statement of intention embodied in the declaration, she must show that the declaration was either a deliberate sham or at least an inaccurate statement of what was the true substance of the real transaction agreed between the parties … ‘

My Lords, the only intention which is relevant is the intention demonstrated by the agreement to grant exclusive possession for a term at a rent.  Sometimes it may be difficult to discover whether, on the true construction of an agreement, exclusive possession is conferred.  Sometimes it may appear from the surrounding circumstances that there was no intention to create legal relationships.  Sometimes it may appear from the surrounding circumstances that the right to exclusive possession is referable to a legal relationship other than a tenancy.  Legal relationships to which the grant of exclusive possession might be referable and which would or might negative the grant of an estate or interest in the land include occupancy under a contract for the sale of the land, occupancy pursuant to a contract of employment or occupancy referable to the holding of an office.  But where as in the present case the only circumstances are that residential accommodation is offered and accepted with exclusive possession for a term at a rent, the result is a tenancy.

[He then cited with approval the dictum of Windeyer in Radaich v Smith (1959) 101 CLR 209, cited above] 

My Lords, I gratefully adopt the logic and the language of Windeyer J.  Henceforth the courts which deal with these problems will, save in exceptional circumstances, only be concerned to inquire whether as a result of an agreement relating to residential accommodation the occupier is a lodger or a tenant.  In the present case I am satisfied that Mrs Mountford is a tenant, that the appeal should be allowed, that the order of the Court of Appeal should be set aside and that Mr Street should be ordered to pay the costs of Mrs Mountford here and below.

Appeal allowed.

Gray v Taylor [1998] 1 WLR 1093 CAtc "Gray v Taylor [1998] 1 WLR 1093 CA" \f C \l 1
Mrs Taylor occupied a flat in almshouses owned and run by a charitable trust, The Peterborough Almshouses and Relief in Need Charity. The charity was required by its constitution to use the almshouses “for the residence of almspeople” and was authorised to charge them for occupation. ‘Almspeople’ were defined as “poor people of good character” who were at least 60 years old and had lived in Peterborough for more than five years. The charity gave Mrs Taylor notice to vacate her flat on grounds that “her behaviour . . . was vexatious and disturbed the quiet enjoyment of the almshouse”. She refused to leave, arguing that she was an assured tenant within section 1 of the Housing Act 1988 and therefore her tenancy could not be brought to an end except by court order and on grounds specified in the statute. Although it was common ground that she was in exclusive occupation of her flat for a term and at a rent, the Court of Appeal held that she was not a tenant because, although she had exclusive possession, it was referable to a legal relationship other than a tenancy - in this case, the relationship of trustee and beneficiary. 

Sir John Vinelott . . . A person who is selected as an almsperson becomes a beneficiary under the trusts of the charity and enjoys the privilege of occupation of rooms in the almshouses as a beneficiary.  It is, in my judgment, wholly immaterial that, in this case, Mrs Taylor pays a weekly sum towards the cost of maintaining the almshouses and the essential services therein.  An example may make this clear. Suppose that trustees hold a fund on trust to pay the income to A, but with power to apply the fund in the purchase of a residence for him or her.  A asks the trustees to buy a flat at a price which would absorb the whole of the fund The trustees agree to do so, but on terms that A pays them a quarterly sum sufficient to discharge the ground rent and any service charge.  These sums are not rent and the agreement to pay them does not convert A’s occupation of the flat from occupation as a beneficiary to occupation as a tenant. . . [the judge] pointed out that the trustees’ powers to let land does not extend to [the almshouses]. The creation of a tenancy of [a flat in the almshouse] would be inconsistent with the performance by the trustees of their duties as trustees of a charity, for the tenancy would impose a burden which might make it impossible for the trustees to ensure that occupation of an almshouse was restricted to almspersons who satisfied the qualifications set out in clause 36.  For instance, an almsperson who inherited a substantial legacy or won a prize in a national lottery would no longer be a poor person and a proper object of charity.

Mummery LJ [the other member of the court, who gave a concurring judgment] in the course of the argument, put forward a more extreme example, where all the residents of an almshouse joined together to buy a tick in a lottery, transforming their fortunes when the ticket came up.  They might all decide to stay where they were, amongst familiar surroundings and with familiar neighbours.  Lottery winners often announce that they do not intend that their good fortune should be allowed to change their pattern of life.  The almshouse would then become something like a rich persons’ club.  It cannot be seriously suggested that the change from being a poor to being a rich person would be a ground falling within Part I of Schedule 2 to the Housing Act 1985 on which the court could make an order for possession.

Mr Watkinson submitted that the judge committed the cardinal error of taking the statutory consequences of creating an assured tenancy into account in reaching his conclusion that the arrangement between the trustees and Mrs Taylor did not constitute a tenancy.  I do not think that criticism is justified.  What the judge had in mind is that it is permissible to look at the powers which the trustees had in order to ascertain the nature and consequences of the arrangement they had entered into.  The trustees have power to permit - indeed are under a duty to permit - a selected almsperson to occupy rooms in the almshouse.  There is no need to resort to a tenancy to explain the almsperson’s right to exclusive possession of the rooms; and, inasmuch as the grant of a tenancy might obstruct or fetter the performance by the trustees of their duty to provide accommodation for deserving persons, it would be wrong for them to grant a tenancy.

AG Securities v Vaughan,  Antoniades v Villiers  [1990] 1 AC 417tc "AG Securities v Vaughan,  Antoniades v Villiers  [1990] 1 AC 417" \f C \l 1
HL: Lord Bridge of Harwich, Lord Templeman, Lord Ackner, Lord Oliver of Aylmerton and Lord Jauncey of Tullichettle

These were two appeals in separate cases heard together. The facts and issues in each case are set out in Lord Templeman’s speech, which is set out first here:  

LORD TEMPLEMAN.  My Lords, in each of the two appeals now under consideration, the question is whether the owner of residential accommodation granted a tenancy or granted licences.

In the first appeal, the appellant company, AG Securities, owned a block of flats, Linden Mansions, Hornsey Lane, London.  Flat 25 consists of six living rooms in addition to a kitchen and bathroom.  The company furnished four living rooms as bedrooms, a fifth as a lounge and a sixth as a sitting room. . . . 

The company entered into separate agreements with four different applicants.  Each agreement was in the same form, and was expressed to be made between the company as ‘the Owner’ and the applicant as ‘Licensee’.  The agreement contained, inter alia, the following relevant clauses:

“1. The Owner grants to the Licensee the right to use in common with others who have or may from time to time be granted the like right the flat known as 25 Linden Mansions Hornsey Lane N.6 but without the right to exclusive possession of any part of the said flat . . .  for six months from the      day of        19    and thereafter until determined by either party giving to the other one month’s notice in writing to take effect at any time.

2.  The Licensee agrees with the Owner as follows:—

(1) To pay the sum of £     per month for the right to share in the use of the said Flat . . (3) To share the use of the said Flat peaceably with and not to impede the use of the said Flat by such other persons not exceeding 3 in number at any one time to whom the Owner has granted or shall from time to time grant Licence to use the said Flat in common with the Licensee . . .”

The flat was kept fully occupied; whenever one agreement was terminated the company invited applications to fill the vacancy.  The company’s agent produced a draft of the agreement to an applicant.  The monthly sum payable by the applicant was not necessarily the same as the monthly sum payable by any of the continuing occupiers of the flat because inflation and other factors caused the value of an agreement to fluctuate.  The company and its agent gave no directions or explanations about the manner in which the applicant and other persons not exceeding three in number would use the flat in common.  The applicant was sent off to the flat to agree terms with the three continuing occupiers.  There he would be offered a vacant bedroom and the use of the lounge, sitting room, kitchen and bathroom with the other occupiers, each of whom had his own bedroom.  It was the practice that, whenever a bedroom fell vacant on termination of an agreement, each of the three continuing occupiers, in order of seniority, decided whether to change his bedroom.  The applicant for the vacancy was then offered the bedroom which the other three least coveted.  The applicant, if content, signed his agreement and moved into his bedroom.  If he were unable to share the use of the common parts of the flat peaceably he could terminate his agreement, or the other three occupiers could terminate their agreements or prevail on the company to terminate the agreement of the unpopular occupier.

The respondent Mr Vaughan signed an agreement in 1982 to pay £86·66 per month.  The respondent Mr Lyons signed an agreement dated 2 March 1984 to pay £99 per month.  The respondent Mr Russell signed an agreement dated 1 August 1984 to pay £125 per month, and the respondent Mr Cook signed an agreement dated 28 January 1985 to pay £104 per month.  From 28 January 1985 onwards, each of the four respondents occupied one bedroom and shared the use of the lounge, sitting room, kitchen and bathroom.

The respondents claim that, under and by virtue of the four agreements signed by them respectively, they became tenants of the flat.  The company contends that each respondent is a licensee.

In the second appeal, the appellant, Mr Antoniades, is the owner of the house, 6 Whiteley Road, Upper Norwood.  The attic was converted into furnished residential accommodation comprising a bedroom, a bed-sitting room, kitchen and bathroom.  The furniture in the sitting room consisted of a bed-settee, a table-bed, a sideboard and a chair.

The appellants, Mr Villiers and Miss Bridger, spent three months looking for a flat where they could live together.  In February 1985 they were shown the attic flat.  The bedroom lacked a bed; the appellants expressed a preference for a double bed which Mr Antoniades agreed to provide.  Mr Antoniades and Mr Villiers entered into an agreement dated 9 February 1985.  The agreement was described as a licence, Mr Antoniades was described as ‘the licensor’ and Mr Villiers was described as ‘the licensee’.  The agreement recited that ‘the licensor is not willing to grant the licensee exclusive possession of any part of the rooms hereinafter referred to’ and that ‘the licensee is anxious to secure the use of the rooms notwithstanding that such use be in common with the licensor and such other licensees or invitees as the licensor may permit from time to time to use the said rooms’.  The material provisions of the agreement were as follows:

“ . . . the licensor licences the licensee to use (but not exclusively) all those rooms . . . on the Top flat (one bedroom one bedsitting room, kitchen & bathroom) of the building . . . from 14/2/1985 for the sum of £87 per calendar month on the following terms and conditions:

1) The licensee agrees to pay the said sum of £87 . . . monthly in advance … 

3) The licensee shall use his best endeavours amicably and peaceably to share the use of the rooms with the licensor and with such other licensees or invitees whom the licensor shall from time to time permit to use the rooms and shall not interfere with or otherwise obstruct such shared occupation in any way whatsoever … 

16) The licensor shall be entitled at any time to use the rooms together with the licensee and permit other persons to use all of the rooms together with the licensee … 

17) This licence is personal to the licensee and shall not permit the use of the rooms by any person whatsoever and only the licensor will have the right to use or permit the use of the rooms as described in clause 16.  The licensee under no circumstances will have the right to allow any other people of his choice to use the rooms in any way … 

23) The real intention of the parties in all surrounding circumstances is to create this licence which is not coming under the Rent Acts and is binding as written.

24) This licence represents the entire agreement of the parties and no oral or other agreements were made and no different explanations or representations were made and only agreements in writing will be legally binding.

25) The licensee read and understood this licence and received copy and the licensee understands that all rooms and all parts of the dwelling will be shared and no exclusive possession of any part of the whole will be allowed to the licensees by the licensor under any circumstances. . .”

That agreement was signed by Mr Villiers in five places and each of his signatures was witnessed. Either then or thereafter, Mr Villiers signed an addendum to the agreement whereby Mr Villiers:

‘…  agrees that the licence signed on 9/2/1985 does not come under the Rent Acts and the flat is for single people sharing and if Mr Villiers marries any occupier of the flat then Mr Villiers will give notice and vacate the flat at 6 Whiteley Rd London SE19.  The owner, Mr Antoniades, did not promise any other accommodation in any way.  No persons will have exclusive possession of the above flat as agreed.’

Mr Antoniades entered into a separate agreement and a separate addendum with Miss Bridger.  The agreement and the addendum were in the same form, bore the same date, were executed on the same day and were signed and witnessed in the same way as the agreement and addendum entered into by Mr Villiers.

Thereupon Mr Villiers and Miss Bridger entered into occupation of the rooms comprised in the agreement.  Mr Antoniades has never attempted to use any of the rooms or authorised any other person to use the rooms.

The appellants, Mr Villiers and Miss Bridger, claim that they became tenants of the whole of the attic flat.  Mr Antoniades contends that each appellant is a licensee.

 . . . Parties to an agreement cannot contract out of the Rent Acts; if they were able to do so the Acts would be a dead letter because in a state of housing shortage a person seeking residential accommodation may agree to anything to obtain shelter.  The Rent Acts protect a tenant but they do not protect a licensee.  Since parties to an agreement cannot contract out of the Rent Acts, a document which expresses the intention, genuine or bogus, of both parties or of one party to create a licence will nevertheless create a tenancy if the rights and obligations enjoyed and imposed satisfy the legal requirements of a tenancy.  A person seeking residential accommodation may concur in any expression of intention in order to obtain shelter.  Since parties to an agreement cannot contract out of the Rent Acts, a document expressed in the language of a licence must nevertheless be examined and construed by the court in order to decide whether the rights and obligations enjoyed and imposed create a licence or a tenancy.  A person seeking residential accommodation may sign a document couched in any language in order to obtain shelter.  Since parties to an agreement cannot contract out of the Rent Acts, the grant of a tenancy to two persons jointly cannot be concealed, accidentally or by design, by the creation of two documents in the form of licences.  Two persons seeking residential accommodation may sign any number of documents in order to obtain joint shelter.  In considering one or more documents for the purpose of deciding whether a tenancy has been created, the court must consider the surrounding circumstances, including any relationship between the prospective occupiers, the course of negotiations and the nature and extent of the accommodation and the intended and actual mode of occupation of the accommodation.  If the owner of a one-bedroomed flat granted a licence to a husband to occupy the flat provided he shared the flat with his wife and nobody else and granted a similar licence to the wife provided she shared the flat with the husband and nobody else, the court would be bound to consider the effect of both documents together.  If the licence to the husband required him to pay a licence fee of £50 per month and the licence to the wife required her to pay a further licence fee of £50 per month, the two documents read together in the light of the property to be occupied and the obvious intended mode of occupation would confer exclusive occupation on the husband and wife jointly and a tenancy at the rent of £100.

Landlords dislike the Rent Acts and wish to enjoy the benefits of letting property without the burden of the restrictions imposed by the Acts.  Landlords believe that the Rent Acts unfairly interfere with freedom of contract and exacerbate the housing shortage.  Tenants on the other hand believe that the Acts are a necessary protection against the exploitation of people who do not own the freehold or long leases of their homes.  The court lacks the knowledge and the power to form any judgment on these arguments, which fall to be considered and determined by Parliament.  The duty of the court is to enforce the Acts and in so doing to observe one principle which is inherent in the Acts and has been long recognised, the principle that parties cannot contract out of the Acts.

The enjoyment of exclusive occupation for a term in consideration of periodical payments creates a tenancy, save in exceptional circumstances not relevant to these appeals:  see Street v Mountford [1985] AC 809 at 826–827. . . 

Where residential accommodation is occupied by two or more persons the occupiers may be licensees or tenants of the whole or each occupier may be a separate tenant of part.  In the present appeals the only question raised is whether the occupiers are licensees or tenants of the whole.

In the first appeal under consideration the company entered into four separate agreements with four separate persons between 1982 and 1985.  The agreements were in the same form save that the periodical sum payable under one agreement did not correspond to the sum payable pursuant to any other agreement.  The company was not bound to make agreements in the same form or to require any payment.  The agreement signed by Mr Vaughan in 1982 did not and could not entitle or compel Mr Vaughan to become a joint tenant of the whole of the flat with Mr Cook in 1985 on the terms of Mr Vaughan’s agreement or on the terms of Mr Cook’s agreement or on the terms of any other agreement either alone with Mr Cook or together with any other persons.  In 1985 Mr Vaughan did not agree to become a joint tenant of the flat with Mr Cook or anybody else.  In 1985, in the events which had happened, the company possessed the right reserved to the company by clause 2(3) of Mr Vaughan’s agreement to authorise Mr Cook to share the use of the flat in common with Mr Vaughan.  In 1985 Mr Vaughan orally agreed with Mr Cook that, if the company authorised Mr Cook to use the flat in common with Mr Vaughan, then Mr Vaughan would allow Mr Cook to occupy a specified bedroom in the flat and share the occupation of the other parts of the flat excluding the other three bedrooms.  Mr Vaughan’s agreement with the company did not prevent him from entering into this oral agreement with Mr Cook.  Under the standard form agreement the company did not retain power to allocate the four bedrooms but delegated this power to the occupiers for the time being.  If the occupiers had failed to allocate the bedrooms the company would have been obliged to terminate one or more of the agreements.  The respondents claim that they are joint tenants of the flat.  No single respondent claims to be a tenant of a bedroom [because such a tenancy would not have been protected by the Rent Acts].

The Court of Appeal (Fox and Mustill LJJ, Sir George Waller dissenting) [1988] 2 WLR 689 concluded that the four respondents were jointly entitled to exclusive occupation of the flat.  I am unable to agree.  If a landlord who owns a three-bedroom flat enters into three separate independent tenancies with three independent tenants each of whom is entitled to one bedroom and to share the common parts, then the three tenants, if they agree, can exclude anyone else from the flat.  But they do not enjoy exclusive occupation of the flat jointly under the terms of their tenancies.  In the present case, if the four respondents had been jointly entitled to exclusive occupation of the flat then, on the death of one of the respondents, the remaining three would be entitled to joint and exclusive occupation.  But, in fact, on the death of one respondent the remaining three would not be entitled to joint and exclusive occupation of the flat.  They could not exclude a fourth person nominated by the company.  I would allow the appeal.

In the first appeal the four agreements were independent of one another.  In the second appeal the two agreements were interdependent.  Both would have been signed or neither.  The two agreements must therefore be read together.  Mr Villiers and Miss Bridger applied to rent the flat jointly and sought and enjoyed joint and exclusive occupation of the whole of the flat.  They shared the rights and the obligations imposed by the terms of their occupation.  They acquired joint and exclusive occupation of the flat in consideration of periodical payments and they therefore acquired a tenancy jointly.  Mr Antoniades required each of them, Mr Villiers and Miss Bridger, to agree to pay one-half of each aggregate periodical payment, but this circumstance cannot convert a tenancy into a licence.  A tenancy remains a tenancy even though the landlord may choose to require each of two joint tenants to agree expressly to pay one-half of the rent.  The tenancy conferred on Mr Villiers and Miss Bridger the right to occupy the whole flat as their dwelling.  Clause 16 reserved to Mr Antoniades the power at any time to go into occupation of the flat jointly with Mr Villiers and Miss Bridger.  The exercise of that power would at common law put an end to the exclusive occupation of the flat by Mr Villiers and Miss Bridger, terminate the tenancy of Mr Villiers and Miss Bridger and convert Mr Villiers and Miss Bridges into licensees.  But the powers reserved to Mr Antoniades by clause 16 cannot be lawfully exercised because they are inconsistent with the provisions of the Rent Acts.

When Mr Antoniades entered into the agreements dated 9 February 1985 with Mr Villiers and Miss Bridger and when Mr Antoniades allowed Mr Villiers and Miss Bridger to occupy the flat, it is clear from the negotiations which had taken place, from the surrounding circumstances and from subsequent events, that Mr Antoniades did not intend in February 1985, immediately or contemporaneously, to share occupation or to authorise any other person to deprive Mr Villiers and Miss Bridger of exclusive occupation of the flat.  Clause 16, if genuine, was a reservation by a landlord of a power at some time during the currency of the tenancy to share occupation with the tenant.  The exclusive occupation of the tenant coupled with the payment of rent created a tenancy which at common law could be terminated and converted into a licence as soon as the landlord exercised his power to share occupation.  But under the Rent Acts, if a contractual tenancy is terminated, the Acts protect the occupiers from eviction. [he considered the relevant provisions of the Rent Acts] 
Where a landlord creates a tenancy of a flat and reserves the right to go into exclusive occupation at any time of the whole or part of the flat with or without notice, that reservation is inconsistent with the provisions of the Rent Acts and cannot be enforced without an order of the court under s 98.  Where a landlord creates a tenancy of a flat and reserves the right to go into occupation of the whole or part of the flat with or without notice, jointly with the existing tenants, that reservation also is inconsistent with the provisions of the Acts.  Were it otherwise every tenancy agreement would be labelled a licence and would contract out of the Rent Acts by reserving power to the landlord to share possession with the tenant at any time after the commencement of the term.

Clause 16 is a reservation to Mr Antoniades of the right to go into occupation or to nominate others to enjoy occupation of the whole of the flat jointly with Mr Villiers and Miss Bridger.  Until that power is exercised Mr Villiers and Miss Bridger are jointly in exclusive occupation of the whole of the flat making periodical payments and they are therefore tenants.  The Rent Act prevents the exercise of a power which would destroy the tenancy of Mr Villiers and Miss Bridger and would deprive them of the exclusive occupation of the flat which they are now enjoying.  Clause 16 is inconsistent with the provisions of the Rent Acts.

There is a separate and alternative reason why clause 16 must be ignored.  Clause 16 was not a genuine reservation to Mr Antoniades of a power to share the flat and a power to authorise other persons to share the flat.  Mr Antoniades did not genuinely intend to exercise the powers save possibly to bring pressure to bear to obtain possession.  Clause 16 was only intended to deprive Mr Villiers and Miss Bridger of the protection of the Rent Acts.  Mr Villiers and Miss Bridger had no choice in the matter.

In the notes of evidence of his Honour Judge Macnair, Mr Villiers is reported as saying:

‘He [Mr Antoniades] kept going on about it being a licence and not in the Rent Act.  I didn’t know either but was pleased to have a place after 3 or 4 months of chasing.’

The notes of Miss Bridger’s evidence include this passage: ‘I didn’t understand what was meant by exclusive possession or licence.  Signed because so glad to move in.  Had been looking for 3 months.’

. . . The fact that clause 16 was a pretence appears from its terms and from the negotiations.  Clause 16 in terms conferred on Mr Antoniades and other persons the right to share the bedroom occupied by Mr Villiers and Miss Bridger.  Clause 16 conferred power on Mr Antoniades to convert the sitting room occupied by Mr Villiers and Miss Bridger into a bedroom which could be jointly occupied by Mr Villiers, Miss Bridger, Mr Antoniades and any person or persons nominated by Mr Antoniades.  The facilities in the flat were not suitable for sharing between strangers.  The flat, situated in an attic with a sloping roof, was too small for sharing between strangers.  If clause 16 had been genuine there would have been some discussion between Mr Antoniades, Mr Villiers and Miss Bridger as to how clause 16 might be operated in practice and in whose favour it was likely to be operated.  The addendum imposed on Mr Villiers and Miss Bridger sought to add plausibility to the pretence of sharing by forfeiting the right of Mr Villiers and Miss Bridger to continue to occupy the flat if their double-bedded romance blossomed into wedding bells.  Finally and significantly, Mr Antoniades never made any attempt to obtain increased income from the flat by exercising the powers which clause 16 purported to reserve to him.  

. . . In Somma v Hazlehurst [1978] 1 WLR 1014 a young unmarried couple applied to take a double bed-sitting room in order that they might live together.  Each signed an agreement to pay £38·80 per month to share the use of the room with the owner and with not more than one other person at any one time.  The couple moved into the bed-sitting room and enjoyed exclusive occupation.  In terms the owner reserved the right to share living and sleeping quarters with the two applicants.  If the couple parted and the youth moved out, the owner could require the damsel to share her living and sleeping quarters with the owner and with a stranger or with one of them or move out herself.  The couple enjoyed exclusive occupation until the owner decided to live with them or until one of their agreements was terminated.  The right reserved to the owner to require the applicants or one of the applicants to share with the owner or some other third party was contrary to the provisions of the Rent Acts and in addition was, in the circumstances, a pretence intended only to get round the Rent Acts . . . [He reviewed the other cases with similar facts]   

In Crancour Ltd v Merola (1986) 52 P & CR 204 at 214, in which leave was given to defend proceedings under RSC Ord 113, Ralph Gibson LJ referring to the disapproval by this House in Street v Mountford [1985] 2 All ER 289 at 299, [1985] AC 809 at 825 of the decision of the Court of Appeal in Somma v Hazlehurst, said:

‘As I understand the reference to the “sham nature of the obligation,” namely that of sharing the room in common with other persons nominated by the landlord, the House of Lords is there saying, firstly, that the agreement in that case constituted the grant of exclusive possession; secondly, that the written obligation to share the room was not effective to alter the true nature of the grant; and, thirdly, that, on the facts of the case, it should have been clear to the Court of Appeal that that landlord cannot have intended the term as to sharing occupation to be a true statement of the nature of the possession intended to be enjoyed by the “licensees.”’

I agree with this analysis . . . 

My Lords, in each of the cases which were disapproved by this House in Street v Mountford, and in the second appeal now under consideration, there was, in my opinion, the grant of a joint tenancy for the following reasons.  (1) The applicants for the flat applied to rent the flat jointly and to enjoy exclusive occupation.  (2) The landlord allowed the applicants jointly to enjoy exclusive occupation and accepted rent.  A tenancy was created.  (3) The power reserved to the landlord to deprive the applicants of exclusive occupation was inconsistent with the provisions of the Rent Acts.  (4) Moreover, in all the circumstances the power which the landlord insisted on to deprive the applicants of exclusive occupation was a pretence only intended to deprive the applicants of the protection of the Rent Acts.

The Court of Appeal (Bingham and Mann LJJ) [1988] 3 WLR 139) decided in the second appeal under consideration that Mr Villiers and Miss Bridger were licensees.  I would restore the order of his Honour Judge Macnair, who declared that Mr Villiers and Miss Bridger were tenants protected by the Rent Acts.

Lord Oliver of Aylmerton  . . .
Antoniades v Villiers 

The appellants in this appeal are a young couple who at all material times were living together as man and wife. . . [R]ight from the inception, there was never any question but that the appellants were seeking to establish a joint home and they have, at all material times, been the sole occupants of the flat.

There is equally no question but that the premises are not suitable for occupation by more than one couple, save on a very temporary basis. . . 

There is an air of total unreality about [the documents signed] read as separate and individual licences in the light of the circumstance that the appellants were together seeking a flat as a quasi-matrimonial home.  A separate licensee does not realistically assume responsibility for all repairs and all outgoings.  Nor in the circumstances can any realistic significance be given to clauses 16 and 17 of the document.  It cannot realistically have been contemplated that the respondent would either himself use or occupy any part of the flat or put some other person in to share accommodation specifically adapted for the occupation by a couple living together.  These clauses cannot be considered as seriously intended to have any practical operation or to serve any purpose apart from the purely technical one of seeking to avoid the ordinary legal consequences attendant on letting the appellants into possession at a monthly rent.  The unreality is enhanced by the reservation of the right of eviction without court order, which cannot seriously have been thought to be effective, and by the accompanying agreement not to get married, which can only have been designed to prevent a situation arising in which it would be quite impossible to argue that the ‘licensees’ were enjoying separate rights of occupation.

The conclusion seems to me irresistible that these two so-called licences, executed contemporaneously and entered into in the circumstances already outlined, have to be read together as constituting in reality one single transaction under which the appellants became joint occupiers.  That of course does not conclude the case because the question still remains: what is the effect?

. . . If the documents fall to be taken seriously at their face value and to be construed according to their terms, I see, for my part, no escape from the conclusion at which the Court of Appeal arrived.  If it is once accepted that the respondent enjoyed the right, whether he exercised it or not, to share the accommodation with the appellants, either himself or by introducing one or more other persons to use the flat with them, it is, as it seems to me, incontestable that the appellants cannot claim to have had exclusive possession.  The appellants’ case therefore rests, as counsel for the appellants frankly admits, on upholding the judge’s approach that the true transaction contemplated was that the appellants should jointly enjoy exclusive possession and that the licences were mere sham or window-dressing to indicate legal incidents which were never seriously intended in fact, but which would be inconsistent with the application to that transaction of the Rent Acts.  Now to begin with, I do not, for my part, read the notes of the judge’s judgment as showing that he construed the agreement in the light of what the parties subsequently did.  I agree entirely with the Court of Appeal that if he did that he was in error.  But, though subsequent conduct is irrelevant as an aid to construction, it is certainly admissible as evidence on the question of whether the documents were or were not genuine documents giving effect to the parties’ true intentions.  Broadly what is said by counsel for the appellants is that nobody acquainted with the circumstances in which the parties had come together and with the physical layout and size of the premises could seriously have imagined that the clauses in the licence which, on the face of them, contemplate the respondent and an apparently limitless number of other persons moving in to share the whole of the available accommodation, including the bedroom, with what, to all intents and purposes, was a married couple committed to paying £174 a month in advance, were anything other than a smoke-screen; and the fact the respondent, who might be assumed to want to make the maximum profit out of the premises, never sought to introduce anyone else is at least some indication that that is exactly what it was.  Adopting the definition of a sham formulated by Purchas LJ in Hadjiloucas v Crean [1988] 1 WLR 1006 at 1013, counsel for the appellants submits that the licences clearly incorporate clauses by which neither party intended to be bound and which were obviously a smoke-screen to cover the real intentions of both contracting parties.  In the Court of Appeal Bingham LJ tested the matter by asking two questions, viz ( [1988] 3 WLR 139 at 149):  (1) on what grounds, if one party had left the premises, could the remaining party have been made liable for anything more than the £87 which he or she had agreed to pay?  and (2) on what ground could they have resisted a demand by the respondent to introduce a further person into the premises?  For my part, however, I do not see how this helps.  The assumed negative answers prove nothing, for they rest on the assumption that the licences are not sham documents, which is the very question in issue.

If the real transaction was, as the judge found, one under which the appellants became joint tenants with exclusive possession, on the footing that the two agreements are to be construed together, then it would follow that they were together jointly and severally responsible for the whole rent.  It would equally follow that they could effectively exclude the respondent and his nominees . . . 

AG Securities v Vaughan and ors

The facts in this appeal are startlingly different from those in the Antoniades case . . .   There is no question but that the agreements with which the appeal is concerned reflect the true bargain between the parties.  It is the purpose and intention of both parties to each agreement that it should confer an individual right on the licensee named that he should be liable only for the payment which he had undertaken and that his agreement should be capable of termination without reference to the agreements with other persons occupying the flat. . . there was never a group of persons coming to the flat altogether [He referred to an occasion when, after central heating was installed, the rents were increased and new agreements were signed by the four occupants contemporaneously]. Speaking for myself, I cannot see how this can make any difference to the terms on which the individuals were in occupation.  If they were in as licensees in the first instance, the mere replacement of their agreements by new agreements in similar form cannot convert them into tenants, and the case has, in my judgment, to be approached on the footing that agreements with the occupiers were entered into separately and individually.  The only questions are those of the effect of each agreement vis-à-vis the individual licensee and whether the agreements collectively had the effect of creating a joint tenancy among the occupants of the premises for the time being by virtue of their having between them exclusive possession of the premises.

Taking first, by way of example, the position of the first occupier to be let into the premises on the terms of one of these agreements, it is, in my judgment, quite unarguable, once any question of sham is out of the way, that he has an estate in the premises which entitles him to exclusive possession.  His right, which is, by definition, a right to share use and occupation with such other persons not exceeding three in number as the licensor shall introduce from time to time, is clearly inconsistent with any exclusive possession in him alone even though he may be the only person in physical occupation at a particular time.  He has no legal title which will permit him to exclude other persons to whom the licensor may choose to grant the privilege of entry.  That must equally apply to the additional licensees who join him.  None of them has individually nor have they collectively the right or power lawfully to exclude a further nominee of the licensor within the prescribed maximum.

I pause to note that it has never been contended that any individual occupier has a tenancy of a particular room in the flat with a right to use the remainder of the flat in common with the tenants of other rooms.  I can envisage that as a possibility in cases of arrangements of this kind if the facts support the marking out with the landlord’s concurrence of a particular room as the exclusive domain of a particular individual.  But to support that there would, I think, have to be proved the grant of an identifiable part of the flat and that simply does not fit with the system described in the evidence of the instant case.

The real question, and it is this on which the respondents rely, is what is the position when the flat is occupied concurrently by all four licensees?  What is said then is that, since the licensor has now exhausted, for the time being, his right of nomination, the four occupants collectively have exclusive possession of the premises because they can collectively exclude the licensor himself.  Because, it is argued, (1) they have thus exclusive possession and (2) there is an ascertainable term during which all have the right to use and occupy and (3) they are occupying in consideration of the payment of periodic sums of money, Street v Mountford [1985] AC 809 shows that they are collectively tenants of the premises.  They are not lodgers.  Therefore they must be tenants.  And, because each is not individually a tenant, they must together be joint tenants.

My Lords, there appear to me to be a number of fallacies here.  In the first place, the assertion of an exclusive possession rests, as it seems to me, on assuming what it is sought to prove.  If, of course, each licence agreement creates a tenancy, each tenant will be sharing with other persons whose rights to be there rest on their own estates which, once they have been granted, they enjoy in their own right independently of the landlord.  Collectively they have the right to exclude everyone other than those who have concurrent estates.  But if the licence agreement is what it purports to be, that is to say merely an agreement for permissive enjoyment as the invitee of the landlord, then each shares the use of the premises with other invitees of the same landlord.  The landlord is not excluded for he continues to enjoy the premises through his invitees, even though he may for the time being have precluded himself by contract with each from withdrawing the invitation.  Second, the fact that under each agreement an individual has the privilege of user and occupation for a term which overlaps the term of user and occupation of other persons in the premises does not create a single indivisible term of occupation for all four consisting of an amalgam of the individual overlapping periods.  Third, there is no single sum of money payable in respect of use and occupation.  Each person is individually liable for the amount which he has agreed, which may differ in practice from the amounts paid by all or some of the others.

The respondents are compelled to support their claims by a strange and unnatural theory that, as each occupant terminates his agreement, there is an implied surrender by the other three and an implied grant of a new joint tenancy to them together with the new incumbent when he enters under his individual agreement.  With great respect to the majority in the Court of Appeal, this appears to me to be entirely unreal.  For my part, I agree with the dissenting judgment of Sir George Waller in finding no unity of interest, no unity of title, certainly no unity of time and, as I think, no unity of possession.  I find it impossible to say that the agreements entered into with the respondents created either individually or collectively a single tenancy either of the entire flat or of any part of it.  I agree that the appeal should be allowed.

Lord Jauncey of Tullichettle and Lord Bridge of Harwich delivered concurring judgments. Lord Ackner  expressed agreement with the reasoning of Lord Templeman and Lord Oliver
Appeals allowed

