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Harman LJ
  This is an appeal from an order of Cross J. made on March 22, 1963, on a motion by the trustee in the bankruptcy of Theodore Cole by which the court declared that certain articles of furniture specified in the schedule to the notice of motion were the property of the applicant who is the bankrupt's wife. The value of these articles is comparatively small but we are told that the decision will probably cover other articles of very much greater value in respect of which a like claim has been made. These particular articles have been sold by the applicant and the order affects the proceeds of sale.
We first hear of the bankrupt and his wife in 1937 when they were living in a modest rented house at Hendon which, as well as its furniture, were the bankrupt's property. In July, 1940, the bankrupt, being Austrian by nationality, was apprehensive of internment as an enemy alien and he executed a deed of gift transferring the house to his wife and also gave her the furniture. The method of this latter gift is not known and is not in question. The family then moved to Clitheroe in Lancashire where they rented a house which was furnished largely from the Hendon house. The activities of the bankrupt during the war, apparently in the textile trade, resulted in his becoming before its end a very rich man indeed. In July, 1945, the war being over, he acquired a long lease of a large mansion at Hendon which he proceeded to furnish. A few articles were sent down from Clitheroe, three or four thousand pounds worth was bought from the vendor, and the rest to the tune of some £20,000 the bankrupt purchased himself and caused to be installed in the new house, to which he, together with two children and their nannie, removed in September, leaving the applicant and another child who was unwell at Clitheroe. In December, 1945, however, the wife came down to London with the other child and the bankrupt met her at the station and took her to the new home. He brought her into the house, took her into a room, put his hands over her eyes and then uncovered them saying "Look." He then accompanied her into other rooms on the ground floor where she handled certain of the articles - a silk carpet and an inlaid card table: next she went upstairs by herself and examined the rest of the house. When she came down again the husband said: "It's all yours. " She now says that this was a gift to her of the furniture in the house, though apparently not of the house itself, and the judge accepted the evidence of the husband and wife that they had since believed that this was the position. We must accept the judge's finding in this respect, notwithstanding that the house and its contents and also £20,000 worth of furs and jewellery, said to have been other presents to the wife, remained insured in the bankrupt's name. Until the mid-'50s the bankrupt lived the life of a very rich man owning, among other things, a villa at Cannes and a fleet of cars, but the death of one of his associates, one Littman, was followed by a judgment against him by Littman's executors for a very large sum which remained unsatisfied; and in 1961 bankruptcy ensued and there is a very large deficiency. The trustee on behalf of the creditors resists the wife's claim to the furniture in the house, except the small items from Clitheroe, and that was the question tried on this motion: the judge acceded to the wife's claim: the trustee now appeals.
Mr. Megarry on behalf of the wife boldly put forward an entirely novel proposition to the effect that a perfect gift of chattels is constituted by showing them to the donee and speaking words of gift. It is enough, he says, that the donee should be brought to the chattels rather than the chattels to the donee and that she should be "near" the chattels (though what degree of proximity is needful remained vague) when the words of gift are spoken. This amounts to a change of possession, says Mr. Megarry, particularly if you are dealing with a collection of chattels, a fortiori if the chattels are or come under the physical control of the donee; and the case is strengthened if the donee handles some of the chattels in the donor's presence.
This remarkable submission is unsupported by authority and is in my judgment entirely heterodox. It is, I think, trite law that a gift of chattels is not complete unless accompanied by something which constitutes an act of delivery or a change of possession. The English law of the transfer of property, dominated as it has always been by the doctrine of consideration, has always been chary of the recognition of gifts. . . . I need not, I think, for the purposes of this judgment touch further on the question of the transfer of anything except chattels personal. Where consideration is given, possession of these is regulated by the Sale of Goods Act which, broadly speaking, causes possession to pass when the parties intend that it should; but in the absence of consideration, delivery is still necessary except in the cases of a gift by will or by deed, which latter itself imports both consideration and delivery. Attempts have been made to make use of the law of trusts to perfect gifts, particularly in the case of gifts mortis causa, but it has long been the doctrine of equity that it will not assist imperfect gifts by the introduction of the doctrine of trusts. . . . 

The leading case on delivery is Irons v. Smallpiece (1819) 2 B. & Ald. 551 an action of trover for two colts said to have been given to the plaintiff by his father under an oral gift. This was rejected by the court, Abbott C.J. saying at p 552 that "... by the law of England, in order to transfer property by gift there must either be a deed or instrument of gift, or there must be an actual delivery of the thing to the donee." Holroyd J. said at p 553: "In order to change the property by a gift of this description, there must be a change of possession: here there has been no change of possession."
The delivery may be what has been called "constructive delivery," as in Winter v. Winter (1861) 4 L.T.N.S. 639 which was a case about a barge which belonged to the plaintiff's father, a lighterman It appeared that the plaintiff had been put into actual possession of the barge by his father and worked it as his father's agent or servant and was so doing when the father gave it him by word. It was held that this was sufficient, the delivery preceding the gift: and this it may do or it may accompany the gift or succeed it - see Alderson v. Peel (1891) 7 T.L.R. 418 and In re Stoneham, Stoneham v. Stoneham. [1919] 1 Ch. 149 In Winter's case Crompton J. went so far as to cast doubt on Irons v. Smallpiece which had indeed been doubted in other cases about that time, but the leading case was fully re-established in the elaborate judgments in Cochrane v. Moore (1890) 25 Q.B.D. 57; 6 T.L.R. 296, C.A This was a case about a quarter undivided share in a horse and the Court of Appeal held that the property did not pass by the gift because there had been no delivery. Fry L.J., in a judgment concurred in by Bowen L.J., reviewed the whole of the cases and came to this conclusion at pp 72-73: "This review of the authorities leads us to conclude that according to the old law no gift or grant of a chattel was effectual to pass it whether by parol or by deed, and whether with or without consideration unless accompanied by delivery: that on that law two exceptions have been grafted, one in the case of deeds, and the other in that of contracts of sale where the intention of the parties is that the property shall pass before delivery: but that as regards gifts by parol, the old law was in force when Irons v. Smallpiece was decided: that that case therefore correctly declared the existing law: and that it has not been overruled by the decision of Pollock B. in 1883, or the subsequent case before Cave J." Lord Esher concurred. 
  
If the chattels be many or bulky there may be symbolical delivery, as, for instance, of a chair - Lock v. Heath (1892) 8 T.L.R. 295, D.C or the case about the gift of a church organ - Rawlinson v. Mort (1905) 21 T.L.R. 774; 93 L.T. 555 where the donor put his hand upon it in the presence of the donee and accompanied his gesture with words of gift.
The question, therefore, for our decision is whether there has been anything here which amounts to an act of delivery or a change of possession either preceding or following or coincident with the words of gift so as to make it perfect. The judge dealt with this point very briefly. He assumed that there must be delivery and that words of gift alone are not enough, but he said he could not decide in the trustee's favour without deciding that a husband cannot give his wife the contents of the matrimonial home without executing a deed of gift. He said he did not see what more Mr. Cole could have done to put Mrs. Cole into the possession of the gift which he thought he was making. It seems to me that this was in fact a reliance on the word or words of gift which was the very thing which the judge said he could not do. Mr. Megarry, however, argued that when the question was of a gift to a wife of chattels in the matrimonial home, the introduction of the wife to the house was itself a putting of her into possession of its contents and that was a sufficient change of possession so that mere words of gift were enough. I reject this view . . .  Bashall v. Bashall (1894) 11 T.L.R. 152, C.A shows that delivery is necessary to perfect a gift between spouses. This was an action by a wife for certain articles, notably a pony and trap, and Lord Esher M.R. said this at pp 152-153: "it was clear law that in order to pass property in chattels by way of gift mere words were not sufficient, but there must be a delivery. and this requirement was as essential in a case of husband and wife as in a case of two strangers. But a difficulty arose when they came to consider how a husband was to deliver a chattel to  his wife so as to pass the property in it. The difficulty arose, not from the legal relation between them, but from the fact of their living together. When a husband wished to make a present of jewellery to his wife, he generally gave it into her own hands and then it was easy to see that there was a delivery. But in the case of a horse or a carriage, that would not be so. In such a case it was true the husband might wish to make an absolute gift to his wife, but, on the other hand, he might wish to keep the horse or carriage as his own property and merely to let his wife have the use of it. In an action by the wife it was necessary for her to show that the husband had done that which amounted to a delivery."
 Similarly, in Valier v. Wright and Bull Ltd (1917) 33 T.L.R. 366-367 an action concerning a motor car said to be the subject-matter of a gift by a husband to a wife:  "Held, that after the gift no change had taken place in the custody of the car, and there had been no valid gift because there had been no actual or constructive delivery." . . . 

A stronger case is In re Magnus, Ex parte Salaman,  [1910] 2 K.B. 1049, C.A. where the husband settled furniture upon his wife by a marriage settlement and covenanted to add further furniture. He purchased a large amount of additional furniture which he installed in the house; he did not formally deliver it to the trustee of the settlement, but the trustee visited the house and saw the furniture there. It was held that this was a sufficient delivery to the trustee and that the wife was enjoying the furniture under the trusts of the settlement. This was enough to defeat the claim of the trustee in the husband's bankruptcy. It does not in my judgment cover the present case.
Perhaps the strongest case in the wife's favour is Kilpin v. Ratley. [1892] 1 Q.B. 582; 8 T.L.R. 290, D.C. In that case furniture belonging to the husband and in the matrimonial home was purchased by his father-in-law who took an assignment of it by deed. Subsequently the father visited his daughter at the house and standing in one of the rooms orally gave her the furniture and then walked out of the house, leaving it behind him, and this was held to amount to a sufficient delivery to the wife. This furniture, until the time of the gift, was owned by the father and was in the possession of the son-in-law, but the father by pointing the furniture out to his daughter and then leaving the house put her and not her husband in possession of it and there was, therefore, a sufficient change of possession.
 I cannot find that there was any change of possession here. It is argued that a wife living in her husband's house, and therefore having control to some extent of the furniture in it, is in possession of it, but this, I think, does not follow. In the ordinary case where a wife lives with her husband in a house owned and furnished by him, she has the use of the furniture by virtue of her position as wife, but that gives her no more possession of it than a servant has who uses the furniture. 

I conclude, therefore, although I feel considerable sympathy with the wife who has believed this furniture to be hers, that it never became so because the gift was never perfected and that therefore she has no answer to the trustee's claim. I would allow the appeal.
Pearson LJ 
Although at one time there were conflicting opinions, it has been established that oral words of gift, or even written words of gift not embodied in a deed or will, are not sufficient to make an effective gift unless there has been or is delivery of possession to the donee. The basic idea is that there must be giving and taking, and if the donor retains possession he has not yet given and the donee has not yet taken . . . 
It is also established that the delivery of possession may be prior to or contemporaneous with or subsequent to the words of gift: Cochrane v. Moore 25 Q.B.D. 57, 70; In re Alderson, Alderson v. Peel (1891) 7 T.L.R. 418; and In re Stoneham, Stoneham v. Stoneham. [1919] 1 Ch. 149, 153-154. In the case of prior delivery, it may not be necessary that the delivery should have been made by the donor: a pre-existing possession of the donee, however it arose, may be sufficient. In Stoneham v. Stoneham P O. Lawrence J. said: "From a common-sense point of view it seems to me strange that articles already in the possession of an intended donee could not be effectually given by word of mouth without first removing them from the possession of the intended donee and then handing them back to him." Later he said: "The donor if he wanted to recover the chattels would have to bring an action against the donee whether he had delivered the chattels prior to the gift or the delivery had accompanied or followed the gift, and the donee in such an action could plead the gift as a defence whenever the chattels had been delivered to him and, in the case of a prior delivery, in whatever capacity he had originally received them." . . . 
  As to what is necessary to constitute delivery from husband to wife, guidance is afforded by the judgment of Lord Esher in Bashall v. Bashall. The earlier part of that judgment has been read by Harman L.J., and so I need only read the concluding part of it: "In an action by the wife it was necessary for her to show that the husband had done that which amounted to delivery. If the facts proved were equally consistent with the idea that he intended to deliver the thing to the wife so as to be her property, and with the idea that he intended to keep it as his own property, then the wife failed to make out her case. He thought there was no sufficient evidence of delivery here, and the appeal must therefore be allowed."
          As I understand that passage, it is dealing with delivery, and the effect of it is that an act to constitute delivery must be one which in itself shows an intention of the donor to transfer the chattel to the donee. If the act in itself is equivocal - consistent equally with an intention of the husband to transfer the chattels to his wife or with an intention on his part to retain possession but give to her the use and enjoyment of the chattels as his wife - the act does not constitute delivery.
In the present case the intended gift was from husband to wife. Be it assumed that he spoke words of gift - words expressing an intention of transferring the chattels to her, and not merely an intention to give her the use and enjoyment of them as his wife - and that in the circumstances the chattels intended to be given were sufficiently identified by the words of gift. There was no pre-existing possession of the donee in this case. The husband was the owner of the chattels and therefore considered in law to be in possession of them. No act of delivery has been proved, because the acts relied upon are in themselves equivocal - consistent equally with an intention of the husband to transfer the chattels to his wife or with an intention on his part to retain possession but give to her the use and enjoyment of them as his wife. . . . 
In my judgment the applicant, Mrs. Cole, did not establish title to any of the chattels referred to in the motion, and accordingly the motion should have been wholly rejected, and therefore the appeal should be allowed.
Pennycuick J delivered a concurring judgment
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Morritt LJ: This is an appeal of Lloyds Bank plc, to which I shall refer as 'the bank', from the order of Mr Recorder Holmes made in the Cambridge County Court on 5 July 1994. By that order he dismissed the bank's claim as mortgagee for possession of leasehold property known as 7 Derby Way, Newmarket, Suffolk and made a declaration that the mortgagor, the first defendant Mr Carrick, held the lease of that property in trust for the second defendant, Mrs Carrick, so that her interests in and rights over that property were not subject to the bank's charge dated 25 November 1986.

The facts are simple and may be shortly stated. No 7 Derby Way, Newmarket is a maisonette the title to which is unregistered. By a lease dated 4 August 1971 it was demised for a term of 99 years from 25 March 1971 in consideration of a premium and a relatively nominal rent. There were no restrictions on the lessee's ability to assign the term, which, on 2 February 1982, was assigned to the first defendant Mr Carrick who then lived in the maisonette.

Mr Jeffrey Carrick was the brother of Mr Carrick and the husband of the second defendant. Mr Jeffrey Carrick and Mrs Carrick, together with their two small boys, lived in Edinburgh Road, Newmarket. Mr Jeffrey Carrick died in March 1982. After his death but before November 1982 there were discussions between Mr Carrick and Mrs Carrick as to where she should live. Those discussions and their aftermath were described by the recorder in the following terms:

'The first defendant says that he told Mrs Carrick that, effectively, "If you like, you can come and live in this property [ie 7 Derby Way, Newmarket]". She was concerned whether she could afford to do so and whether she could sell her house and what would happen. Suffice it to say that Mr Michael Carrick, the first defendant, said to his sister-in-law "Put the property on the market and what you get from the net proceeds of sale you can pay to this property, which will become yours". Effectively, that is what happened. Mrs Carrick, the second defendant, put her property on the market. She realised a figure, which after deductions of repayment of mortgage (no doubt estate agent's commission and legal expenses and the usual outgoings that one incurs on a sale), amounted to around £ 19,000. As a result of completing that, the £ 19,000 was paid over to the first defendant. The first defendant, being a building contractor, had a number of other properties at the material time and, in fact, went to live at another property, taking his then wife and child with him, leaving Mrs Carrick to come and live in the property.'

Mrs Carrick and her two children moved into the maisonette in about November 1982.

In the course of his judgment the recorder referred to the existence of a charge over the maisonette in favour of the bank existing at that time, but that seems to be an error for the original document is dated 10 November 1983. At all events Mrs Carrick became aware of it and raised the matter with Mr Carrick on a number of occasions when he told her not to worry as he would sort it out. In the event it was redeemed on 11 November 1986 some two weeks before the execution of the charge with which this appeal is concerned. At some time before it was redeemed works were carried out in the maisonette consisting of a kitchen extension, central heating and damp proofing. They were effected by Mr Carrick at a cost of about £ 5,000 but paid for by Mrs Carrick's father.

The legal charge on which the bank relies is dated 25 November 1986 and was made between Mr Carrick and the bank to secure all monies due on any account by the former to the latter. Mr Carrick, as beneficial owner, charged the lease of the maisonette as security for those moneys. The charge was preceded by a questionnaire signed by Mr Carrick to the effect that, to the best of his knowledge, there were no persons other than the mortgagor who would then or thereafter occupy the maisonette.

On 16 January 1991 and again on 9 August 1991 the bank demanded from Mr Carrick the substantial sums then due from him to the bank. They were not paid and the bank commenced these proceedings in the Cambridge County Court by a summons issued on 27 February 1992 seeking against Mr Carrick a judgment for £ 89,010795 and interest thereon accruing at the rate of £ 53718 per day and an order for possession of the maisonette.

By his answer dated 8 March 1992 Mr Carrick admitted the money claim but, in respect of the possession claim, he alleged that he was, and had been since a time before the execution of the legal charge relied on by the bank, a bare trustee of the maisonette for his sister-in-law. Accordingly Mrs Carrick was joined as the second defendant . . . 

The bank replied to the effect that the interest of Mrs Carrick was registrable as a land charge of class C(iv), namely an estate contract, and was void against the bank for want of registration. . . .

The action was heard by the recorder on 4 July 1994. . . . He expressed the view that the case turned on the law so far as it relates to registrable interests and later, whether there was a contract between Mr Carrick and Mrs Carrick. In respect of these issues his conclusions were:

'In my view there was a contract that upon payment of the £ 19,000 by the second defendant there arose, in my view, a bare trust. In other words, there was nothing left vested in Mr Carrick (the first defendant) other than the legal title. Mr Carrick had no rights to the property. He simply held the legal title upon trust. Mrs Carrick could have called for the legal title to be conveyed to her by the first defendant as bare trustee. If, as I do, I follow that through, the interest behind the bare trust is not registrable.'

On the basis that there was no registrable interest the recorder then went on to consider whether the bank had notice of the interest of Mrs Carrick so that the legal charge took effect subject to it. [He concluded that it did, and that therefore the bank was bound by Mrs Carrick’s interest]. . . . 

The bank appeals . . . It contends that the recorder should have found that the only interest of Mrs Carrick in the maisonette was an estate contract within the Land Charges Act 1972 and accordingly was void for want of registration as against the bank as the purchaser of a legal estate for valuable consideration. . . 

It is convenient to consider first the relevant statutory provisions. The 1972 Act replaced the Land Charges Act 1925. So far as relevant it provides:

'. . . 2. (1) If a charge on or obligation affecting land falls into one of the classes described in this section, it may be registered in the register of land charges as a land charge of that class . . .

(4) A Class C land charge is any of the following (not being a local land charge), namely . . . (iv) an estate contract; and for this purpose . . .  an estate contract is a contract by an estate owner  . . . to convey or create a legal estate . . . 

4. . . . (6) An estate contract . . . shall be void as against a purchaser for money or money's worth . . . of a legal estate in the land charged with it, unless the land charge is registered in the appropriate register before the completion of the purchase . . .'

Section 17 incorporates the definitions contained in the Law of Property Act 1925 of 'legal estate' and 'purchaser', which, it is common ground, include a charge by way of legal mortgage and a mortgagee such as the bank . . .

In the light of these provisions and, no doubt, the consideration by each party of the written argument of the other, the issues between them were narrowed considerably. First, it is accepted by Mrs Carrick that if her only interest in the maisonette was derived from the contract which she accepts is void as against the bank as an unregistered estate contract then the appeal succeeds. Second, Mrs Carrick accepts that the original contract between her and Mr Carrick, as found by the recorder, was a valid open contract for the purchase of the maisonette; that it became enforceable by her when she partly performed it by entering into possession and paying the whole of the purchase price but that it remained executory, that is to say uncompleted, at the time of the legal charge to the bank granted in November 1986. Third, the bank accepts that if Mrs Carrick had an interest in the maisonette not arising from but separate and distinct from the unregistered contract, it was and is binding on the bank for, as found by the recorder, the bank had notice of it.

Thus the issue argued on this appeal was whether Mrs Carrick had an interest in the maisonette separate and distinct from that which arose under the unregistered estate contract which was capable of binding the bank as successor in title to Mr Carrick. For Mrs Carrick it was submitted that she did. It was contended that she was entitled to such an interest under a bare trust, a constructive trust and by virtue of a proprietary estoppel.

I shall consider each of these points in due course. But before doing so it is necessary to consider the position of Mr Carrick and Mrs Carrick before the charge to the bank was executed. At the time it was made the contract was valid but, as provided by s 40 of the Law of Property Act 1925, unenforceable for want of a memorandum in writing or part performance. It became enforceable when in or about November 1982 Mrs Carrick paid the purchase price to Mr Carrick and went into possession. One consequence of the contract becoming enforceable was that it was specifically enforceable at the suit of Mrs Carrick. Accordingly Mr Carrick became a trustee of the maisonette for Mrs Carrick. Normally such trusteeship is of a peculiar kind because the vendor himself has a beneficial interest in the property as explained in Megarry and Wade on The Law of Real Property (5th edn, 1984) p 602. But in this case as Mrs Carrick had paid the whole of the purchase price at the time the contract became enforceable Mr Carrick as the vendor had no beneficial interest. Thus he may properly be described as a bare trustee (cf Bridges v Mees [1957] 2 All ER 577 at 581, [1957] Ch 475 at 485). It follows that at all times after November 1982 Mrs Carrick was the absolute beneficial owner of the maisonette and Mr Carrick was a trustee of it without any beneficial interest in it.

The argument for Mrs Carrick relied on the relative position at law and in equity as I have described it to found the argument that such an absolute equitable interest was not itself registrable but bound the bank as they had constructive notice of it. Counsel for Mrs Carrick accepted that such interest came or started from the contract but, he contended, it matured into an interest separate and distinct from the contract as soon as the purchase price was paid in full.

For my part I am unable to accept this analysis. The payment of £ 19,000 by Mrs Carrick to Mr Carrick did not as such and without more give her any interest in the maisonette. Nor, prior to the conclusion of the contract, were the circumstances such that Mrs Carrick could assert that her brother-in-law held the maisonette on any trust for her benefit. The source and origin of the trust was the contract; the payment of the price by Mrs Carrick served only to make it a bare trust by removing any beneficial interest of Mr Carrick. Section 4(6) of the 1972 Act avoids that contract as against the bank. The result, in my judgment, must be that Mrs Carrick is unable to establish the bare trust as against the bank for it has no existence except as the equitable consequence of the contract. Accordingly I reject the contention founded on the bare trust.

The second contention for Mrs Carrick was to the effect that she was entitled to the whole beneficial interest in the maisonette arising under a constructive trust and that that interest was not registrable so that the bank, having had constructive notice of it, took subject to it. For this proposition her Counsel relied on the speech of Lord Bridge of Harwich in Lloyds Bank plc v Rosset [1990] 1 All ER 1111, [1991] 1 AC 107. That case was concerned with the question of what must be established to entitle a wife to an equitable interest in registered land the title to which is registered in the sole name of her husband. Lord Bridge of Harwich said:

'The first and fundamental question which must always be resolved is whether, independently of any inference to be drawn from the conduct of the parties in the course of sharing the house as their home and managing their joint affairs, there has at any time prior to acquisition, or exceptionally at some later date, been any agreement, arrangement or understanding reached between them that the property is to be shared beneficially. The finding of an agreement or arrangement to share in this sense can only, I think, be based on evidence of express discussions between the partners, however imperfectly remembered and however imprecise their terms may have been. Once a finding to this effect is made it will only be necessary for the partner asserting a claim to a beneficial interest against the partner entitled to the legal estate to show that he or she has acted to his or her detriment or significantly altered his or her position in reliance on the agreement in order to give rise to a constructive trust or a proprietary estoppel.' (See [1990] 1 All ER 1111 at 1118-1119, [1991] 1 AC 107 at 132.)

Counsel recognised that in this case the contract between Mr Carrick and Mrs Carrick was entered into after Mr Carrick had taken an assignment of the lease into his own name. But he submitted that the same principle applied and for that purpose relied on the statement of Lord Oliver of Aylmerton in giving the opinion of the Privy Council in Austin v Keele (1987) 61 ALJR 605 at 609, where he said

'Although Lord Diplock [in Gissing v Gissing [1970] 2 All ER 780 at 790, [1971] AC 886 at 905] referred to the formation of a common intention "at the time of acquisition", the Court of Appeal expressed the view, with which their Lordships agree, that although it may be more difficult to prove the requisite intention in relation to property already held beneficially by the trustee, there is no reason in principle why the doctrine should be limited to an intention formed at the time of the first acquisition of the property -- an opinion echoed by Mustill L.J. in his judgment in Grant v Edwards ([1986] 2 All ER 426 at 435, [1986] Ch 638 at 651). In essence the doctrine is an application of proprietary estoppel and there is no reason in principle why it should be confined to the single event of acquisition of the property by the owner of the legal estate.'

Counsel for Mrs Carrick submitted that if there had been no contract then on the proper application of these principles there would have been a constructive trust in favour of Mrs Carrick. From this he argued that Mrs Carrick should not be in any worse position just because there was a contract.

In this case there was a trust of the maisonette for the benefit of Mrs Carrick precisely because there had been an agreement between her and Mr Carrick which, for her part, she had substantially if not wholly performed. As between her and Mr Carrick such trust subsisted at all times after November 1982. I agree with counsel for the bank that there is no room in those circumstances for the implication or imposition of any further trust of the maisonette for the benefit of Mrs Carrick. In Lloyds Bank plc v Rosset there was no contract which conferred any interest in the house on the wife. As with all such statements of principle the speech of Lord Bridge of Harwich must be read by reference to the facts of the case. So read there is nothing in it to suggest that where there is a specifically enforceable contract the court is entitled to superimpose a further constructive trust on the vendor in favour of the purchaser over that which already exists in consequence of the contractual relationship.

It is true that on this footing the ultimate position of Mrs Carrick with the benefit of a specifically enforceable contract may be worse than it would have been if there had been no contract. But that is because she failed to do that which Parliament has ordained must be done if her interest is to prevail over that of the bank, namely to register the estate contract. Her failure in that respect cannot, in my view, justify the implication or imposition of a trust after the execution of the charge when the dealings between Mr Carrick and Mrs Carrick before such execution did not. For these reasons I would reject the second point on which Mrs Carrick relied.

The third contention was that Mrs Carrick is entitled to the benefit of a proprietary estoppel. Counsel on her behalf submitted by reference to the principles set out in Snell's Equity (29th edn, 1990) pp 574-576 that such an estoppel arose in her favour by virtue of the facts pleaded in her defence. He submitted that Mrs Carrick had paid the purchase price and carried out the improvements to the maisonette in the belief common to both her and Mr Carrick and to that extent encouraged by him that she either did or would own it. Reliance was placed on the decisions of this court in Inwards v Baker [1965] 1 All ER 446, [1965] 2 QB 29 and E R Ives Investments Ltd v High [1967] 1 All ER 504, [1967] 2 QB 379 as establishing that such an estoppel gives rise to an interest in land capable of binding a successor in title with notice.

This was disputed by counsel for the bank. She submitted that such principles could not be applied to cases in which there was no belief or expectation of having or acquiring an interest in someone else's land. In this context she relied on Western Fish Products Ltd v Penwith DC [1981] 2 All ER 204. Further, she submitted that the facts did not warrant such an estoppel as they did not cover all the elements referred to as 'probanda' in Wilmott v Barber (1880) 15 Ch D 96 and were otherwise insufficient. In addition she submitted that such an estoppel cannot give rise to an interest in land capable of binding successors in title with notice.

I would observe at the outset that it is a matter of some doubt whether the principles of proprietary estoppel differ from those of that species of constructive trust which was referred to by Lord Bridge of Harwich in Lloyds Bank plc v Rosset. In the passage from his speech which I have already quoted he treated the two labels as interchangeable. To the like effect is the passage in the advice of the Privy Council in Austin v Keele (1987) 61 ALJR 605 given by Lord Oliver of Aylmerton, which I have also quoted. However that may be, the case under this head was put somewhat differently and should be considered on its own merits.

With regard to the second submission of counsel for the bank I think that it is now clear that to constitute the requisite estoppel it is not necessary to establish all of the five elements or 'probanda' referred to by Fry J in Willmott v Barber (1880) 15 Ch D 96 at 105-106. In his judgment in Taylor Fashions Ltd v Liverpool Victoria Trustees Co Ltd [1981] 1 All ER 897, [1982] QB 133 Oliver J traced through the subsequent cases in which this question had been considered. I do not propose to repeat the process but would respectfully agree with the conclusion of Oliver J that proof of all those elements or 'probanda' is not necessary to found an estoppel. For my part I agree with the proposition stated by Oliver J that --

'the more recent cases indicate, in my judgment, that the application of the Ramsden v Dyson (1866) LR 1 HL 129 principle (whether you call it proprietary estoppel, estoppel by acquiescence or estoppel by encouragement is really immaterial) requires a very much broader approach which is directed to ascertaining whether, in particular individual circumstances, it would be unconscionable for a party to be permitted to deny that which, knowingly or unknowingly, he has allowed or encouraged another to assume to his detriment rather than to inquiring whether the circumstances can be fitted within the confines of some preconceived formula serving as a universal yardstick for every form of unconscionable behaviour. So regarded, knowledge of the true position by the party alleged to be estopped becomes merely one of the relevant factors (it may even be a determining factor in certain cases) in the overall inquiry.' (See [1981] 1 All ER 897 at 915-916, [1982] QB 133 at 151-152.)

In Western Fish Products Ltd v Penwith DC the plaintiff carried out works on its own land in reliance on statements made by an officer of the local planning authority that permission would be granted for its development. Planning permission was in due course refused and enforcement notices were served. The plaintiff then instituted proceedings for a declaration that it was entitled to the permissions the officer had represented that it would obtain, in reliance on which the plaintiff had carried out the works on its own land. The claim failed on a number of grounds. In relation to the claim to a proprietary estoppel Megaw LJ giving the judgment of the court said ([1981] 2 All ER 204 at 218-219):

'We know of no case, and none has been cited to us, in which the principle set out in Ramsden v Dyson and Crabb v Arun District Council [1975] 3 All ER 865, [1976] Ch 179 has been applied otherwise than to rights and interests created in and over land. It may extend to other forms of property: see per Lord Denning MR in Moorgate Mercantile Co Ltd v Twitchings [1975] 3 All ER 314 at 323-324, [1976] QB 225 at 242. In our judgment there is no good reason for extending the principle further. As Harman LJ pointed out in Campbell Discount Co Ltd v Bridge [1961] 2 All ER 97 at 103, [1961] 1 QB 445 at 459, the system of equity has become a very precise one. The creation of new rights and remedies is a matter for Parliament, not the judges. In his reply counsel for the plaintiffs seemed to recognise that the reported cases did put limits to the application of the so-called concept of proprietary estoppel. He submitted that the plaintiffs' case was within that concept because what the defendant council, by their officers, had represented had, to their knowledge, caused the plaintiffs to spend money on or in connection with their own land which they would not have otherwise spent. On their own case they have spent money in order to take advantage of existing rights over their own land which the defendant council by their officers had confirmed they possessed. There was no question of their acquiring any rights in relation to any other person's land, which is what proprietary estoppel is concerned with.'

In my judgment the claim of Mrs Carrick fails on a number of grounds. First, as in the case of the constructive trust, I do not see how there is any room for the application of the principles of proprietary estoppel when at the time of the relevant expenditure there was already a bare trust arising in consequence of an enforceable contract to the same effect as the interest sought pursuant to the proprietary estoppel. As the evidence showed Mrs Carrick knew of the need for a conveyance and was content that it should be deferred. Thus at the time that she paid the price and committed herself to the expenditure on the subsequent improvements she believed, rightly, that she was spending the money in respect of her own property, albeit under an uncompleted contract. In this respect I see no relevant distinction between this case and that of Western Fish Products Ltd v Penwith DC.

Second, this is not a case in which the expectations of Mrs Carrick have been defeated by Mr Carrick seeking to resile from the position he had encouraged her to expect. As far as he is concerned he has always accepted that she had contracted to buy the maisonette and had paid the price in full. As against him the contract is still binding and enforceable although, as he is unable to redeem the mortgage, he is in breach of contract for having charged the maisonette and in breach of trust for failing to account to Mrs Carrick for the money raised on the security of the maisonette. Mrs Carrick's expectations have been defeated because the contract was not registered at any time before the charge was granted and Parliament has decreed that in those circumstances the contract is void against the bank.

Third, it was common ground that the right arising from a proprietary estoppel cannot exceed that which the party sought to be estopped encouraged the other to believe that she had or would acquire. The party sought to be estopped is Mr Carrick. In so far as he encouraged Mrs Carrick to believe that she was or would become the beneficial owner of the maisonette there is no further right to be obtained for she was, and, subject to the charge, still is. But counsel for Mrs Carrick submits that Mr Carrick went further and encouraged her in the belief that she was or would become the legal owner of the maisonette. Apart from the facts that this was never alleged in the defence of Mrs Carrick nor explored in evidence at the trial I do not think that it could avail Mrs Carrick. Section 4(6) of the 1972 Act invalidates, as against the bank, any unregistered contract by the estate owner for the conveyance of the legal estate. It cannot be unconscionable for the bank to rely on the non-registration of the contract. I do not see how it could be right to confer on Mrs Carrick indirectly, and by means of a proprietary estoppel binding on the bank, that which Parliament prevented her from obtaining directly by the contract it has declared to be void. To avoid any future misunderstanding I would emphasise that there was and is a valid and enforceable contract as against the vendor. Accordingly this case is quite unlike those which may become more prevalent where there is no contract at all, not because there was no agreement but because the agreement was not in writing as now required by s 2 of the Law of Property (Miscellaneous Provisions) Act 1989.

In my judgment, the claim based on proprietary estoppel fails. In the circumstances it is unnecessary to consider further the submission of counsel for the bank to the effect that a proprietary estoppel cannot give rise to an interest in land capable of binding successors in title. This interesting argument will have to await another day, though it is hard to see how in this court it can surmount the hurdle constituted by the decision of this court in E R Ives Investments Ltd v High [1967] 2 QB 379.

For all these reasons I consider that the recorder was wrong to have held that Mrs Carrick had any interest valid against the bank sufficient to constitute a defence to the claim against her for possession of the maisonette. I would allow this appeal.

Sir Ralph Gibson. I agree.

Beldam LJ  For the reasons given by Morritt LJ, I agree that this appeal should be allowed.
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LORD NICHOLLS OF BIRKENHEAD

  1 My Lords, in January 1999 Penelope Wilson borrowed £5,000 from a pawnbroker for a period of six months. The pawned property was her car, a BMW 318 convertible. She did not repay the loan. The pawnbroker sought repayment, failing which the car would be sold. Mrs Wilson's response was to commence proceedings in the Kingston upon Thames County Court. She claimed the agreement was unenforceable [by virtue of section 127(3) of the Consumer Credit Act 1974] because it did not contain all the prescribed terms [in that it mis-stated the total amount of credit]. She sought an order for the return of her car. Alternatively she sought to reopen the agreement as grossly exorbitant. At the trial Mrs Wilson appeared in person. The pawnbroker was a two-man company, First County Trust Ltd. The company was represented in court by its finance director.

He explained that Mrs Wilson had been charged a “document fee” of £250, which had been added on to the loan so that the total amount of credit was stated in the loan agreement to be £5,250. The trial judge had held that the lenders were correct to include the £250 as part of the credit, and that therefore the agreement did contain all the prescribed terms and was enforceable. This was reversed by the Court of Appeal, who ordered First County to pay Mrs Wilson back all the loan repayments she had made and give her back her car. However, they raised the question of whether this outcome was a breach of First County’s Convention rights, and on this point there was an appeal the House of Lords. Lord Nicholls concluded that the question did not arise because the agreement was entered into before the Human Rights Act1988 came into effect. However, since the court had heard full argument on the issue, he went on to consider whether section 127(3) was incompatible with the rights guaranteed by Article 6(1) and Article 1 of the First Protocol ]. 

32 . . . Article 6(1) of the Convention guarantees everyone a fair, expeditious and public trial of disputes about his civil rights. This guarantee includes an implied right of access to a court: see Golder v United Kingdom (1975) 1 EHRR 524, 536, para 36. . . . 
  34 The basic principle underlying article 6(1) is that "civil claims must be capable of being submitted to a judge for adjudication": see Fayed v United Kingdom (1994) 18 EHRR 393, 429, para 65. Thus a typical case within article 6(1) is where a person enjoys under national law what is arguably a civil right but the only forum for deciding a dispute over the existence or enforcement of the right is a tribunal which is not independent and impartial. So procedural bars on bringing claims to court may fall within article 6(1). So also may procedural bars having the effect of preventing claims being decided on their merits. Tinnelly & Sons Ltd v United Kingdom (1998) 27 EHRR 249, 288-292, paras 72 to 79, is an example of the latter. 
  35 . . . The crucial question in the present context is whether, as a matter of substance, the relevant provision of national law has the effect of preventing an issue which ought to be decided by a court from being so decided. . . . 

36 In the present case the essence of the complaint is that section 127(3) of the Consumer Credit Act has the effect that a regulated agreement is not enforceable unless a document containing all the prescribed terms is signed by the debtor. In my view, thus framed, the complaint does not bring article 6(1) into play. In terms of labels, that is a restriction on the scope of the rights a creditor acquires under a regulated agreement. It does not bar access to court to decide whether the case is caught by the restriction. It does bar a court from exercising any discretion over whether to make an enforcement order. But in taking that power away from a court the legislature was not encroaching on territory which ought properly to be the province of the courts in a democratic society.
  37 In reaching the opposite conclusion the Court of Appeal focused on the exclusion of any meaningful consideration by the court of the creditor's rights under the agreement in a case where the document signed by the debtor does not include all the prescribed terms. The court held that the exclusion of any judicial remedy in such a case engages article 6(1): [2002]QB 74 *836 , 92-93, paras 31, 32. I am unable to agree. The inability of the court to make an enforcement order in such a case, whatever the circumstances, is a limitation on the substantive scope of a creditor's rights. It no more offends the rule of law and the separation of powers than would be the case if Parliament had said that such an agreement is void.
  38 In contrast to article 6(1), article 1 of the First Protocol is concerned with the content of substantive national law. Article 1 provides: 
    "Every natural and legal person is entitled to the peaceful enjoyment of his possessions. No one shall be deprived of his possessions except in the public interest and subject to the conditions provided for by law ... The preceding provisions shall not, however, in any way impair the right of a state to enforce such laws as it deems necessary to control the use of property in accordance with the general interest ..."
  39 On its face article 1 is engaged in this case, most obviously with regard to the BMW car delivered by Mrs Wilson to First County Trust as security. On delivery First County Trust as pawnee acquired a proprietary interest in the car. That was in January 1999. The company's proprietary interest ceased eight months later, in September 1999, when the court refused to make an enforcement order. In addition, both parties acquired contractual rights under the agreement. "Possessions" in article 1 is apt to embrace contractual rights as much as personal rights. Contractual rights may be more valuable and enduring than proprietary rights. But, by virtue of the statute, the contractual rights acquired by First County Trust were enforceable only with the consent of the borrower pursuant to section 173(3). . . 
68 I turn now to consider whether section 127(3) of the Consumer Credit Act is compatible with the rights guaranteed by article 1 of the First Protocol. Inherent in article 1 is the need to hold a fair balance between the public interest and the protection of the fundamental rights of creditors such as First County Trust. It is common ground that section 127(3) pursues a legitimate aim. The fairness of a system of law governing the contractual or property rights of private persons is a matter of public concern. Legislative provisions intended to bring about such fairness are capable of being in the public interest, even if they involve the compulsory transfer of property from one person to another: see the leasehold enfranchisement case of James v United Kingdom (1986) 8 EHRR 123, 141, para 41. More specifically, persons wishing to borrow money are often vulnerable. There is a public interest in protecting them from exploitation.
  69 There must also be a reasonable relationship of proportionality between the means employed and the aim sought to be achieved. The means chosen to cure the social mischief must be appropriate and not disproportionate in its adverse impact. Whether that relationship exists in the case of section 127(3) is the key issue.
  70 In approaching this issue, as noted in R v Johnstone [2003] 1 WLR 1736, 1750, para 51, courts should have in mind that theirs is a reviewing role. Parliament is charged with the primary responsibility for deciding whether the means chosen to deal with a social problem are both necessary and appropriate. Assessment of the advantages and disadvantages of the various legislative alternatives is primarily a matter for Parliament. The possible existence of alternative solutions does not in itself render the contested legislation unjustified: see the Rent Act case of Mellacher v Austria (1989) 12 EHRR 391, 411, para 53. The court will reach a different conclusion from the legislature only when it is apparent that the legislature has attached insufficient importance to a person's Convention right. The readiness of a court to depart from the views of the legislature depends upon the circumstances, one of which is the subject matter of the legislation. The more the legislation concerns matters of broad social policy, the less ready will be a court to intervene.
  71 I turn to the statutory setting of section 127(3). The Consumer Credit Act 1974 contains many requirements about the form and contents of regulated agreements. Parliament has singled out some obligations as having such importance that non-compliance leads automatically and inflexibly to a ban on the making of an enforcement order whatever the circumstances. These obligations are specified in section 127(3) and (4). In these two subsections Parliament has chosen, deliberately, to exclude consideration of what is just and equitable in the particular case. The latter approach, enabling the court to consider the circumstances of the particular case, was adopted as the general rule in section 127(1). Section 127(3) and (4) are, expressly, exceptions to the general rule. In prescribing these two exceptions Parliament must be taken to have considered that the sanction generally attaching to non-compliance with the statutory requirements was not sufficient to achieve compliance with the duty to include all the prescribed terms in the agreement (section 61(1)(a)) or the duties to provide copies and notice of cancellation rights (sections 62 to 64). Something more drastic was needed in order to focus attention on the need for lenders to comply strictly with these particular obligations.
  72 Undoubtedly, as illustrated by the facts of the present case, section 127(3) may be drastic, even harsh, in its adverse consequences for a lender. He loses all his rights under the agreement, including his rights to any security which has been lodged. Conversely, the borrower acquires what can only be described as a windfall. He keeps the money and recovers his security. These consequences apply just as much where the lender was acting in good faith throughout and the error was due to a mistaken reading of the complex statutory requirements as in cases of deliberate non-compliance. These consequences also apply where, as in the present case, the borrower suffered no prejudice as a result of the non-compliance as they do where the borrower was misled. Parliament was painting here with a broad brush.
  73 The unattractive feature of this approach is that it will sometimes involve punishing the blameless pour encourager les autres. On its face, considered in the context of one particular case, a sanction having this effect is difficult to justify. The Moneylenders Act 1927 adopted a similarly severe approach. Infringement of statutory requirements rendered the loan and any security unenforceable. So did the Hire Purchase Act 1965, although to a lesser extent. This approach was roundly condemned in the Crowther report (Report of the Committee on Consumer Credit, under the presidency of Lord Crowther, March 1971) (Cmnd 4596), vol 1, p 311, para 6.11.4: 
    "It offends every notion of justice or fairness that because of some technical slip which in no way prejudices him, a borrower, having received a substantial sum of money, should be entitled to retain or spend it without any obligation to repay a single penny."
  74 Despite this criticism I have no difficulty in accepting that in suitable instances it is open to Parliament, when Parliament considers the public interest so requires, to decide that compliance with certain formalities is an essential prerequisite to enforcement of certain types of agreements. This course is open to Parliament even though this will sometimes yield a seemingly unreasonable result in a particular case. Considered overall, this course may well be a proportionate response in practice to a perceived social problem. Parliament may consider the response should be a uniform solution across the board. A tailor-made response, fitting the facts of each case as decided in an application to the court, may not be appropriate. This may be considered an insufficient incentive and insufficient deterrent. And it may fail to protect consumers adequately. Persons most in need of protection are perhaps the least likely to participate in court proceedings. They may well let proceedings go by default: see, in relation to money lending agreements, the Crowther report, p 236, para 6.1.19.
  75 Nor do I have any difficulty in accepting that money lending transactions as a class give rise to significant social problems. Bargaining power lies with the lender, and the social evils flowing from this are notorious. The activities of some lenders have long given the business of money lending a bad reputation. Nor, becoming more specific, do I have any difficulty in accepting, in principle, that Parliament may properly make compliance with the formalities required by the Consumer Credit Act regarding "prescribed terms" an essential prerequisite to enforcement. In principle that course must be open to Parliament. It must be open to Parliament to decide that, severe though this sanction may be, it is an appropriate way of protecting consumers as a matter of social policy. In making its decision in the present case Parliament had the benefit of experience gained over many years in the working of the Moneylenders Act 1927 and the hire purchase legislation, and also the views of the Crowther committee. Further, it must be open to Parliament so to decide even though the lender's inability to enforce an agreement will not assist a borrower who consents to the enforcement of the agreement in ignorance of the true legal position.
  76 The one point which has caused me difficulty is whether the requirement to state the amount of "credit" is sufficiently clear and certain. The more severe the sanction, the more important it is that the law should be unambiguous. In the present case the confusion over the treatment of the document fee of £250 as "credit" may have been due to a widespread misunderstanding within the trade. Certainly it was shared by an experienced trial judge. Mr Hibbert on behalf of the Finance and Leasing Association submitted it is sometimes far from easy to apply the complex provisions of the Consumer Credit Act and the ancillary regulations. He gave examples of types of cases where, he said, identifying the amount of "credit" is fraught with difficulty.
  77 That there was genuine confusion in the present case is admitted. But I am not persuaded the degree of uncertainty involved in identifying the amount of "credit" is unacceptably high. . . 
  78 Accordingly, in my view section 127(3) is compatible with article 1 of the First Protocol.
All the other judges agreed that the Human Rights Act 1988 did not apply because the agreement was entered into before it took effect, and they also all agreed that, even if it had applied, section 127(3) did not infringe Article 6(1). Lord Scott and Lord Hope did not agree with Lord Nicholls that Article 1 was engaged by section 127(3) and Lord Hobhouse expressed reservations, but they all agreed with him that even if it was engaged, section 127(3) was compatible with the rights it guarantees. Lord Hobhouse added:]

138 On the basis that article 1 was engaged, does the Consumer Credit Act 1974 go beyond what is justifiable under that article? For the reasons already given by your Lordships, I consider that it did not. The relevant provisions of the Act are a legitimate exercise in consumer protection. Borrowers are vulnerable and not on an equal footing with lenders. The Act legitimately regulates the transparency and recording of the terms of the loan transaction and makes provision for the clear obtaining of the borrower's informed consent to those terms. Any such Act would have to provide effective sanctions against the lender for any failure to comply with the requirements of the Act otherwise they will be liable to be flouted, as occurred in the instant case. The values to which the legislative provisions were applied were appropriate to consumer legislation, indeed arguably low, and the rates of interest chargeable, so far as your Lordships were told, unlimited. (In the instant case--a secured loan of some £5,000--the rate of interest claimed worked out at 99.66% pa.) The Act, as a matter of policy, places a strong emphasis on the clarity and transparency of the actual transaction and, although in respect of other infringements a degree of latitude is allowed and the sanctions are discretionary, for the infringement involved in the instant case the sanction is automatic, as the statute makes plain. It is argued that the legislature could have made the sanction discretionary. Maybe. But it does not follow that the view that the sanction should here be automatic was not a permissible view. There was no breach of article 1. The Court of Appeal was wrong to hold the contrary.

United Bank of Kuwait plc v Sahib [1997] Ch 107 TC "United Bank of Kuwait plc v Sahib [1997] Ch 107" \f C \l "3" 
Peter Gibson L.J.

Since 1783 a deposit of title deeds relating to a property by way of security has been taken to create an equitable mortgage of that property without any writing notwithstanding section 4 of the Statute of Frauds 1677 and its successor, section 40 of the Law of Property Act 1925. The main question that arises on this appeal is whether this much criticised but well established rule has survived the coming into force of section 2 of the Law of Property (Miscellaneous Provisions) Act 1989.

This is an appeal by the third defendant, Societe Generale Alsacienne de Banque S.A. ("Sogenal"), from part of the order of Chadwick J. on 24 June 1994, whereby he declared that as between Sogenal and the plaintiff, United Bank of Kuwait Plc. ("U.B.K."), Sogenal does not have any equitable mortgage or charge over the undivided share of the first defendant, Hadi Haji Sahib, in the proceeds of sale of 37c, Fitzjohn's Avenue, Hampstead, London, N.W.3. . . . 

 Mr. Pymont for Sogenal has helpfully identified five issues from the notice of appeal and respondent's notice: (1) can a deposit of title deeds operate as a mortgage or charge over an interest in land since section 2 of the Act of 1989 came into force ("the section 2 point")? . . .  

The section 2 point

Section 2 of the Act of 1989 was enacted to give effect to the substance of that part of the Law Commission's Report, Transfer of Land: Formalities for Contracts for Sale etc. of Land (Law Com. No. 164) (1987) which recommended the repeal of section 40 of the Law of Property Act 1925 and the abolition of the doctrine of part performance and proposed new requirements for the making of a contract for the sale or other disposition of an interest in land. The material parts of section 2 are: "(1) A contract for the sale or other disposition of an interest in land can only be made in writing and only by incorporating all the terms which the parties have expressly agreed in one document or, where contracts are exchanged, in each. (2) The terms may be incorporated in a document either by being set out in it or by reference to some other document. (3) The document incorporating the terms or, where contracts are exchanged, one of the documents incorporating them (but not necessarily the same one) must be signed by or on behalf of each party to the contract....”

The effect of section 2 of the Act of 1989 is, therefore, that a contract for a mortgage of or charge on any interest in land or in the proceeds of sale of land can only be made in writing and only if the written document incorporates all the terms which the parties have expressly agreed and is signed by or on behalf of each party. In the present case it is not suggested that there is any such written document.

Mr. Pymont argued before the judge and before us that it was unnecessary for Sogenal to rely on any contract. . .  He relied on the rule which has operated since Russel v. Russel (1783) 1 Bro.C.C. 269 to which I referred at the beginning of this judgment [that an equitable mortgage is created by deposit of title deeds]. He did not dispute that the basis of the rule, as expounded in the authorities, is that the court infers an agreement to mortgage in the absence of contrary evidence.

On this part of the case the judge expressed his conclusion in a way which is in my opinion entirely correct, ante, p. 126D-G:

"Whether or not the enforcement of the agreement which is to be inferred or presumed from the deposit of title deeds was properly to be regarded as an example of the operation of the doctrine of part performance, as Lord Selborne L.C. suggested in Maddison v. Alderson (1883) 8 App.Cas. 467, or as a sui generic exception to the Statute of Frauds 1677 which was outside the proper scope of that doctrine--in that the act of part performance relied upon was not the act of the mortgagee who was seeking to enforce the agreement--there can, in my view, be no doubt that the courts have, consistently, treated the rule that a deposit of title deeds for the purpose of securing a debt operates, without more, as an equitable mortgage or charge as contract-based, and have regarded the deposit as a fact which enabled the contract to be enforced notwithstanding the absence of evidence sufficient to satisfy the Statute of Frauds [the predecessor of, and in the same terms as, section 40 of the Law of Property Act 1925, which was the provision replaced by section 2 of the 1989 Act]. It is impossible to distinguish those cases, of which Ex parte Langston (1810) 17 Ves. 227 is an example, in which the court, having inferred from the fact of the deposit an intention to create security, let in oral evidence to identify the scope of the obligation which was to be secured from cases in which there was no evidence beyond the fact of the deposit. In all those cases, the court was concerned to establish, by presumption, inference or evidence, what the parties intended, and then to enforce their common intention as an agreement."

I would emphasise the essential contractual foundation of the rule as demonstrated in the authorities. The deposit by way of security is treated both as prima facie evidence of a contract to mortgage and as part performance of that contract. It is sufficient to refer briefly to the more recent of the multitude of authorities. . . . 

Mr. Pymont made seven submissions as to why section 2 of the Act of 1989 did not apply to a deposit of title deeds.

(1) He submitted that there is nothing in the Act of 1989 which expressly or by necessary implication repeals the provisions of the Act of 1925 and later legislation recognising and extending the scope of a security by deposit of title deeds. . . [he considered the legislative provisions referred to and concluded] earlier legislative references to rights or interests created by the deposit of title deeds must now be read in the light of the Act of 1989. The new formalities required by section 2 govern the validity of all dispositions of interests in land. I cannot see that the references relied on by Mr. Pymont in the earlier legislation can displace what otherwise is the plain meaning and effect of section 2 on contracts in whatever form to mortgage land.

(2) Mr. Pymont pointed to the fact that there is nothing in the Law Commission's report which initiated the reforms effected by the Act of 1989 to suggest that security by deposit of title deeds was intended to be affected or was even considered.

I accept that there is nothing in the report that expressly refers to the deposit of title deeds by way of security, or suggests that it created a problem that needed attention. But the intention of the Law Commission to include in its proposals contracts to grant mortgages was made plain (see paragraph 4.3 of the report), and, as a deposit of title deeds by way of security takes effect as an agreement to mortgage, in logic there is no reason why the creation of security by deposit of title deeds should have been excepted from the proposals. This is all the more likely when one considers the part played by the doctrine of part performance in the recognition by equity judges of the Russel v. Russel, I Bro.C.C. 269 doctrine: see further (5) below. In any event, if the wording of section 2 is clear, as I think it is, the absence from the Law Commission's report of a reference to security by deposit of title deeds cannot alter the section's effect. . . . 

(4) Mr. Pymont then said that the rule that a deposit of title deeds by way of security creates a mortgage is not dependent on any actual contract between the parties, though, if there is one, that contract will govern the parties' rights; if there is an actual contract, it must comply with section 2; but that does not affect the legal presumptions or inferences which arise when there is a mere deposit.

I accept that there need not be an express contract between the depositor of the title deeds and the person with whom they are deposited for an equitable mortgage to arise (subject to section 2). But I have already stated why it is clear from the authorities that the deposit is treated as rebuttable evidence of a contract to mortgage. Oral evidence is admissible to establish whether or not a deposit was intended to create a mortgage security, whether or not the original deposit was intended at the outset to be security for further advances, whether or not it was agreed subsequently that that deposit should be security for further advances and whether or not any memorandum of agreement accurately stated the terms of the contract or was complete. To allow inquiries of this sort after the Act of 1989 in order to determine whether an equitable mortgage has been created and on what terms seems to me to be wholly inconsistent with the philosophy of section 2, requiring as it does that the contract be made by a single document containing all the terms of the agreement if it is to be valid. . . . 

(6) Mr. Pymont then submitted that in other situations equity treats void dispositions, for example void leases and void mortgages, as agreements to dispose of what the disponor can dispose. He said that there was nothing in the Law Commission's report or in the problems there addressed to suggest that section 2 was intended to affect such agreements.

I have already referred to the express reference in the Law Commission's report to the intention to include in its proposals contracts to grant mortgages. In the same paragraph, paragraph 4.3, it was made clear that contracts to grant leases were also to be included. In my judgment, for the like reasons to those given in (2) above, the absence from the report of express mention of the effect of void dispositions as agreements to dispose cannot alter the effect of section 2.

(7) Mr. Pymont submitted that, although equity will presume to infer an agreement from the deposit of title deeds, it does not follow that for all purposes the parties' rights are to be treated as if they lie in contract. He sought to derive support for this proposition from the remarks of Hoffmann J. in Spiro v. Glencrown Properties Ltd. [19911 Ch. 537, 544. There Hoffmann J. was considering how, for the purposes of the Act of 1989, an option to buy land should be characterised. He pointed out that an option was neither an offer nor a conditional contract, not having all the incidents of the standard form of either of those concepts, and said that each analogy is in the proper context a valid way of characterising the situation created by an option. He continued: "The question in this case is not whether one analogy is true and the other false, but which is appropriate to be used in the construction of section 2 ... " He concluded not that the option fell outside the scope of section 2 but that it came within it. In the present case, for the reasons already given, it seems to me clear that the deposit of title deeds takes effect as a contract to mortgage and as such falls within section 2.

Chadwick J. said, ante, p. 127A-B:

"The recommendation [of the Law Commission] that contracts relating to land should be incorporated in a signed document which contained all the terms was, clearly, intended to promote certainty. There is no reason why certainty should be any less desirable in relation to arrangements for security over land than in relation to any other arrangements in respect of land. The present case itself illustrates the need to be able to identify the obligation which is to be secured. I do not find it surprising that Parliament decided to enact legislation which would be likely to have the effect of avoiding disputes on oral evidence as to the obligation which the parties intended to secure."

I agree. Indeed, it seems to me that the whole of the judge's reasoning, to which I would pay tribute, on the section 2 point cannot be faulted. Like him, I am fortified by the support for the same conclusion given in Emmet on Title, 19th ed., vol. 2, para. 25.116. I therefore conclude that, by reason of section 2, the mere deposit of title deeds by way of security cannot any longer create a mortgage or charge.

Phillips L.J.

I agree that this appeal should be dismissed and would simply add a few words on the section 2 point. Mr. Munby has referred us to a lengthy line of authorities spanning the period from 1783 to 1985. In these cases the court consistently recognised that the basis of the equitable mortgage that was created by the deposit of title deeds was a contract. Indeed, to state that the deposit created the mortgage is an oversimplification. The mere deposit of title deeds was never of itself an act which created a mortgage. It was an act which led the court, despite the Statute of Frauds 1677, to receive parol evidence to prove that it had been agreed that the deeds should be deposited by way of security for a loan. The agreement was no legal fiction.

 . . . The clear intent of section 2 of the Law of Property (Miscellaneous Provisions) Act 1989 is to introduce certainty in relation to contracts for the disposition of interests in land where uncertainty existed before. Section 2(5) contains a list of contracts expressly excluded from the operation of the section. I can see no basis for implying a further exclusion in respect of contracts for the grant of a mortgage which are secured by a deposit of title deeds.

Leggatt L.J.

I agree that, for the reasons given by the judge as well as by Peter Gibson and Phillips L.JJ., this appeal fails.

Pritchard v Briggs [1980] Ch 338 TC "Pritchard v Briggs [1980] Ch 338" \f C \l "3" 
CA: Stephenson, Goff and Templeman LJJ

Major and Mrs Lockwood owned a large site in the Snowdonia National Park which included a hotel, a house and extensive grounds, and a petrol filling station. In 1944 they decided to give up running the hotel, so they sold it to a Mr Riddett. At the same time they also granted Mr Riddett a right of pre-emption over all the rest of their land (“the retained land”): this right of pre-emption took the form of a covenant by Major and Mrs Lockwood that they would not sell all or any part of the retained land during the lifetime of either of them without first offering to sell it to Mr Riddett or the then owner of the hotel, for the price of £3,000. This right of pre-emption was registered under the Land Charges Act 1925 as an estate contract. In 1954 the hotel and the benefit of the right of pre-emption were sold to Mr and Mrs Briggs, who were then managing the hotel.

    In 1959 Major and Mrs Lockwood leased the petrol filling station (part of the retained land) to Pritchard. The lease also gave Pritchard an option to purchase the whole of the retained land for £3,000, exercisable within three months after the death of the survivor of Major and Mrs Lockwood. This option was registered under the Land Charges Act 1925 as an estate contract in 1964.

   By 1972 Mrs Lockwood had died and Major Lockwood was very ill and unable to manage his own affairs. His nephew was appointed as receiver under the Mental Health Act to manage his property, and after obtaining the consent of the Court of Protection, he sold all the retained land to Mr and Mrs Briggs for £3,000 in payment of the pre-emption price, plus an additional payment of £11,500 as consideration for not disputing the validity of the right of pre-emption.

   Major Lockwood died soon afterwards, and Pritchard then sought to exercise his option to purchase the retained land from Major Lockwood’s executor for £3,000. He brought this action for specific performance of the option contract against Mr and Mrs Briggs. Mr and Mrs Briggs, the defendants, argued that they bought the retained land free from his option, because they bought in exercise of their right of pre-emption, which took priority over his option to purchase because it was registered in the Land Charges Register before his option was registered. Pritchard, the plaintiff, argued that they bought the retained land subject to his option to purchase because their right of pre-emption was void against him, even though registered at the Land Charges Registry, because it was not an interest in land and so was not capable of binding third parties, and by the date of the sale to them his option was registered at the Land Charges Registry, and so was binding on them.
GOFF LJ. . . .  In my judgment the first question to be determined in this case is: what is the proper construction of the option clause?  On its face it is a clear, unambiguous and unequivocal agreement by Major and Mrs Lockwood that if the plaintiff [Pritchard] should give notice within three months after the death of the survivor and pay the purchase price of £3,000 together with all arrears of rent and interest then the personal representatives of the survivor would convey the retained lands to him.  There is no condition that it should be so only if the survivor should not have disposed of them in his or her lifetime. [He considered, but rejected, arguments on behalf of the defendants that it should be construed in such a way]
It seems to me . . .  that [this is a matter] of priorities.  The right of pre-emption was prior in point of time and duly registered and, therefore, would override the option if it was a right creating an interest in land, and if the sale and conveyance to the Briggses was an exercise of that right, but not otherwise. . . 

So as it seems to me we have next to determine (a) whether the right of pre-emption did create an interest in land, and (b) if it did then whether the purchase by the Briggses was indeed made in exercise of that right.

On question (a) I start with the famous analysis made by Jessel MR in London and South Western Railway Co v Gomm (1882) 20 Ch D 562 at 581, which is in these terms:

‘The right to call for a conveyance of the land is an equitable interest or equitable estate.  In the ordinary case of a contract for purchase there is no doubt about this, and an option for repurchase is not different in its nature.  A person exercising the option has to do two things, he has to give notice of his intention to purchase, and to pay the purchase-money; but as far as the man who is liable to convey is concerned, his estate or interest is taken away from him without his consent, and the right to take it away being vested in another, the covenant giving the option must give that other an interest in the land.’

In my judgment a right of pre-emption, and particularly that in the present case which is in purely negative form, does not satisfy this test.  Counsel for the defendants argued that it does because it fetters one of the important rights inherent in ownership, that of freedom of alienation.  I cannot accept that, however, because a right of pre-emption gives no present right, even contingent, to call for a conveyance of the legal estate.  So far as the parties are concerned, whatever economic or other pressures may come to affect the grantor, he is still absolutely free to sell or not.  The grantee cannot require him to do so, or demand that an offer be made to him.  Moreover, even if the grantor decides to sell and makes an offer it seems to me that so long as he does not sell to anyone else he can withdraw that offer at any time before acceptance.

     The learned judge [in this case] said:

‘…  there would appear to be no essential difference from the point of view of creating an interest in land, between an option on the one hand and a right of pre-emption on the other.  In the well-known option case, London and South Western Railway Co v Gomm, Kay J in the court of first instance put it happily thus [20 Ch D 562 at 573]:  ”…  a present right to an interest in property which may arise at a period beyond the legal limit is void …” and thus the option in that case was in any event void as infringing the rule against perpetuities.  But the point of his remark is that it is, so far as I can see, equally applicable to a right of pre-emption; it is a present right to an interest in property which may arise in the future …  It is, however, difficult to see why in theory the fact that the condition is one which may be controllable by the owner of the land should make any difference.’

With respect I find myself unable to accept this reasoning.  The condition, being one which leaves the grantee’s interest subject to the volition of the grantor, is different in kind from other conditions, does prevent a present interest from arising, and takes the case out of the principle enunciated by Jessel MR.

The distinction is well stated by Street J in his judgment in the Australian case of Mackay v Wilson (1947) 47 SR (NSW) 315 at 325 in a passage which I respectfully adopt and which reads as follows:

‘Speaking generally, the giving of an option to purchase land prima facie implies that the giver of the option is to be taken as making a continuing offer to sell the land, which may at any moment be converted into a contract by the optionee notifying his acceptance of that offer.  The agreement to give the option imposes a positive obligation on the prospective vendor to keep the offer open during the agreed period so that it remains available for acceptance by the optionee at any moment within that period.  It has more than a mere contractual operation and confers upon the optionee an equitable interest in the land, the subject of the agreement:  see, for example per Williams J. in Sharp v. The Union Trustee Co. of Australia Ltd (1944) 69 CLR 539 at 558. But an agreement to give “the first refusal” or “a right of pre-emption” confers no immediate right upon the prospective purchaser.  It imposes a negative obligation on the possible vendor requiring him to refrain from selling the land to any other person without giving to the holder of the right of first refusal the opportunity of purchasing in preference to any other buyer.  It is not an offer and in itself imposes no obligation on the owner of the land to sell the same.  He may do so or not as he wishes.  But if he does decide to sell, then the holder of the right of first refusal has the right to receive the first offer which he also may accept or not as he wishes.  The right is merely contractual and no equitable interest in the land is created by the agreement.’

He went through the English authorities and concluded that they supported his conclusion that a right of pre-emption does not create an interest in land, despite the fact that various statutary provisions referred to rights of pre-emption as if they were interests in land . . .  
To explain away the Birmingham Canal case, and these statutes, counsel for the plaintiff argued (1) that a right of pre-emption is not ab initio an interest in land, but it becomes so the moment the condition on which it depends is satisfied,(2) that if the condition is that of the grantor selling or desiring to sell so that a sale to a third party is a breach of the right of pre-emption that right becomes an interest in land at latest eo instanti the property is conveyed, if not earlier on the decision, offer or agreement to sell, and so, as an interest in land, it binds the purchaser provided it has been duly registered, and (3) that if the condition is not that of selling or offering for sale or deciding to sell so that the conveyance to a third party does not make the right of pre-emption exercisable one has to look to see whether the condition is not within the volition of the new owner, and if it be not, then it automatically crystallises into an interest in land, because it then satisfies the test in Gomm’s case.

As an example, if A agrees with B that if he, A, ceases to carry on his business at Blackacre then he will offer to sell Blackacre to B, and then he sells and conveys to C, but does not cease to carry on his business there, having taken a lease or irrevocable licence from C to enable him to continue it, the right of pre-emption at once becomes an interest in land binding and enforceable against C because C has no control over the condition.

I find myself unable to accept this line of argument, for, the question being whether the right is of such a nature as to bind a successor in title, and starting from the premise that it is not an interest in land, and so does not, I do not for myself see how the fact that a successor in title comes on the scene can change its nature so as to make it binding on him.  In my judgment principle and logic alike require that the right of pre-emption must be from the start and throughout either an interest in land capable of binding a successor in title, or a mere personal contract which is not so capable.  Of course, if an offer be made to the grantee of the right which he accepts then an interest in land is in any event created, but that is another matter. . . 

I reach the conclusion, therefore, that a right of pre-emption does not create an interest in land and so Mr and Mrs Briggs cannot on any showing claim priority over the plaintiff’s option. . .  

He continued that, in any event, even if he was wrong and the right of pre-emption did create an interest in land, on the facts Mr and Mrs Briggs could not show that they had acquired the land in exercise of that right, and therefore they would anyway have taken the land subject to the option 
TEMPLEMAN LJ.  The question is whether a right of pre-emption exercisable during the lifetime of the grantor is subject to an option subsequently granted but only exercisable after the death of the grantor.  In my judgment the answer to the question depends on whether the grant of the option made the right of pre-emption exercisable.

Rights of option and rights of pre-emption share one feature in common:  each prescribes circumstances in which the relationship between the owner of the property which is the subject of the right and the holder of the right will become the relationship of vendor and purchaser.  In the case of an option, the evolution of the relationship of vendor and purchaser may depend on the fulfilment of certain specified conditions and will depend on the volition of the option holder.  If the option applies to land, the grant of the option creates a contingent equitable interest which, if registered as an estate  contract, is binding on successors in title of the grantor and takes priority from the date of its registration.  In the case of a right of pre-emption, the evolution of the relationship of vendor and purchaser depends on the grantor, of his own volition, choosing to fulfil certain specified conditions and thus converting the pre-emption into an option.  The grant of the right of pre-emption creates a mere spes which the grantor of the right may either frustrate by choosing not to fulfil the necessary conditions or may convert into an option and thus into an equitable interest by fulfilling the conditions.  An equitable interest thus created is protected by prior registration of the right of pre-emption as an estate contract but takes its priority from the date when the right of pre-emption becomes exercisable and the right is converted into an option and the equitable interest is then created.  The holder of a right of pre-emption is in much the same position as a beneficiary under a will of a testator who is still alive, save that the holder of the right of pre-emption must hope for some future positive action by the grantor which will elevate his hope into an interest.  It does not seem to me that the property legislation of 1925 was intended to create or operated to create an equitable interest in land where none existed.

He said that in this case . . . the relationship of vendor and purchaser could not be established unless the Lockwoods chose to offer the retained lands to the holder of the right of pre-emption or, in breach of covenant, contracted to sell the retained lands to a third party without first offering the lands to the option holder for £3,000.  If and when these conditions were fulfilled, the holder of the right of pre-emption would be entitled to buy and therefore entitled to an equitable interest.  The right of pre-emption was duly registered as an estate contract and became vested in the first and second defendants, Mr and Mrs Briggs.

He contrasted this with the position under the option granted to Pritchard, where, he said:  the relationship of vendor and purchaser could be established by the plaintiff deciding to purchase.  The plaintiff was entitled to buy, albeit in the future, and therefore the plaintiff was entitled to an equitable interest.  The option was duly registered as an estate contract.

. . . If the 1944 conveyance had provided that the Lockwoods would not sell in their lifetime or grant an option to purchase after their death [italics supplied] without first offering the retained lands to the Briggses for £3,000, then the grant of the plaintiff’s option in breach of the terms of the right of pre-emption would have converted Briggses’ right of pre-emption into an option and conferred on them an equitable interest in priority to the equitable interest conferred on the plaintiff by his option.  But the 1944 conveyance only provided that the Lockwoods would not sell in their lifetime [italics supplied] without first offering the retained land to the Briggses.  The grant of the plaintiff’s option exercisable after the death of the survivor of the Lockwoods was not a sale by the Lockwoods in their lifetime.  The right of pre-emption during the life of Major Lockwood did not become exercisable by the grant of an option exercisable after his death.  The right of preemption therefore did not become an option and did not create an equitable interest until after and subject to the grant of the plaintiff’s option and the creation of an equitable interest in his favour ranking in priority to any subsequent equitable interest obtained by the Briggses and enforceable against the legal estate ultimately acquired by them.

[He considered the construction of the option] It was further submitted that if the Briggses had bought the land in exercise of their right of pre-emption they were entitled to vacant possession and to a title free from encumbrances.  The option in favour of the plaintiff was an encumbrance and therefore if the Briggses exercised their right of pre-emption they were entitled to a conveyance free from the plaintiff’s option.

The submissions on behalf of the Briggses ignore the fact that they were not entitled to buy or bound to purchase.  The Lockwoods were never bound to offer to sell to the Briggses and the Briggses never were in a position to insist that an option be granted to them to purchase free from encumbrances or at all.  If an offer or option of any kind, whether subject to or free from encumrances, were forthcoming, the Briggses were free to accept or decline an offer or to exercise or allow to lapse an option.

Before the grant of the Briggses’ right of pre-emption, the Lockwoods were free to enter into any transaction disposing or fettering their powers of disposition of the retained lands.  By the Briggses’ right of pre-emption, the Lockwoods entered into a transaction in favour of the Briggses whereby the Lockwoods fettered their powers of disposition so that the Lockwoods in their lifetime could only sell to the first or to a third party with the consent of the Briggses.  But, by the Briggses’ right of pre-emption, the Lockwoods were not bound to sell to the Briggses at all.  Notwithstanding the grant of the Briggses’ right of pre-emption the Lockwoods remained free to enter into any transaction in favour of the plaintiff whereby the Lockwoods fettered their powers of disposition so that the Lockwoods could not sell in their lifetime to the Briggses or to anyone else.  Notwithstanding the grant of the Briggses’ right of pre-emption the Lockwoods remained free to enter into any transaction in favour of the plaintiff whereby the Lockwoods fettered their powers of disposition so that the Lockwoods could only sell to the Briggses or to a third party subject to the right of the plaintiff to buy the land after the death of the survivor of the Lockwoods for £3,000.  The Lockwoods entered into such a transaction without thereby making the Briggses’ right of pre-emption exercisable according to its terms.  That transaction took the form of a grant of an option exercisable after the death of the survivor of the Lockwoods.  That option created a contingent future equitable interest which when registered as a land charge achieved priority as from the date of registration and bound the Lockwoods, the Briggses, and every other owner of the land.

After the grant of the plaintiff’s option Major Lockwood was not in a position to make an offer to the Briggses or to grant an option to the Briggses pursuant to their right of pre-emption or at all save subject to the plaintiff’s option.  After the registration of the plaintiff’s option, the Briggses could not accept an offer or exercise an option granted by Major Lockwood pursuant to the right of pre-emption or at all save subject to the plaintiff’s option.  In short Major Lockwood could only sell and the Briggses could only purchase subject to the plaintiff’s option; the Court of Protection could not and did not purport to do more than Major Lockwood could himself have done.

It follows that the Briggses must convey the retained land to the plaintiff for £3,000 and otherwise on the terms specified in the plaintiff’s option.  I have had the advantage of reading the judgment of Goff LJ in draft. . . . I agree with the result arrived at by Goff LJ on this part of the case but I am unable to accept what appears to be his further conclusion that a registered right of pre-emption is not binding on a successor in title of the grantor even though the acquisition of the successor’s interest made the right of pre-emption exercisable.

STEPHENSON LJ. agreed that a right of pre-emption initially granted is not an interest in land. On the question of whether it becomes an interest in land when the grantor decides to sell, he said counsel for the plaintiff has satisfied me that what is granted as a right of pre-emption on the true construction of the grant is only properly called an option when the will of the grantor turns it into an option by deciding to sell and thereby binding the grantor to offer it for sale to the grantee.  That it thereby becomes an interest in land is a change in the nature of the right to which, unlike Goff LJ, I see no insuperable objection in logic or in principle.  And, as I understand his opinion on this point, its consequences would be that a right of pre-emption could never be enforceable against a successor in title whether it is registered or not.

I accordingly prefer the opinion of Templeman LJ on this point.
He briefly considered the authorities and concluded: The distinction between these two types of agreement and their legal consequences is in my opinion nowhere better stated than by Street J in Mackay v Wilson (1947) 47 SR(NSW) 315 at 325, previously cited by Goff LJ. . . I agree that the appeal must be allowed, the order of Walton J set aside, and an order made for specific performance of the contract resulting from the exercise by the plaintiff of his option, as proposed by Goff LJ

Appeal allowed.  Order of Walton J set aside.  Order for specific performance
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Mummery LJ
1. The issue on this appeal is whether, on the true construction of  sections 283 and 436 of the Insolvency Act 1986 Act (the 1986 Act), a right of  pre-emption belonging to or  vested in a bankrupt at the commencement of the bankruptcy is “property.” If it is property, the right forms part of the bankrupt’s estate; it vests in the trustee in bankruptcy immediately on his appointment taking effect; and it is available to meet the claims of the creditors. If it is not property, it remains vested in the bankrupt.

2. The interpretation  provisions contained in section 436 state that

“property” includes money, goods, things in action, land and every description of property wherever situated and also obligations and every description of interest, whether present or future or vested or contingent, arising out of , or incidental to, property.”     

3. As Sir Nicolas Browne-Wilkinson V-C said in British Airport PLC v. Powdrill [1990] Ch 744 at 759D-


“ It is hard to think of a wider definition of property.”

The Facts

4. The point of construction arises in an unusual factual and procedural context.

5. "Melville", Addison Road, Sarisbury Green, Southampton (the Property) consists of a bungalow and some backland with possible development value. It was acquired in 1988 by Ms Karen Robinson and Mr Geoffrey Dear as their home. They had been in a relationship since 1986. The contract to purchase at the price of £187,500 was originally made by Karen Robinson’s then employer, Mr Reeves, on 26 February 1988. The completion date was in August 1988. Mr Reeves assigned the contract to Ms Robinson and Mr Dear, subject, however, to the terms of a Deed of Pre-emption dated 1 August 1988.

6. By the Deed Ms Robinson and Mr Dear ( “the Grantor”) gave an undertaking to Mr Reeves (“the Grantee”)

“ ...for a period of Twenty years from 1st day of August 1988 not to sell the [Property]....or agree or offer to do so to any person without first offering to sell the same by notice (“ the Offer Notice”) in writing to the Grantee at a price to be determined in manner hereinafter provided...”

7. The Deed then contained provisions spelling out the consequences of giving an offer notice.

8. It was agreed in clause (4) that-

“The right of pre-emption hereby granted is capable of assignment by the Grantee and is binding on the personal representatives and successors in title of the Grantor.”

9. Provision was made for the Grantee to register the right against the title to the Property at HM Land Registry.

10. The provisions as to the determination  of the sale price included the following  

“ (11) (a) The price of the Property shall be the value of the Property in the open market and with vacant possession as between a willing vendor and a willing purchaser regard being had to all the circumstances at the time of the service of the pre-emption notice save that the price of the property shall exclude any value attributed to the land shown hatched on the plan annexed.”

11. The hatched land at the back  of the bungalow is the part of the Property having  possible development value.

12. Finally it was agreed that-

“This deed shall cease to be of any effect following the marriage according to the laws of England of the said Karen Denise Robinson to the said Geoffrey John Dear.”

13. The Property was transferred to them as beneficial joint tenants, but a further deed was executed on the same date declaring that the Property was held as to 50% for Ms Robinson’s infant son, Aaron, and 25% each for her and Mr Dear. Mr Dear challenges the validity of that deed in  pending proceedings.

14. Mr Dear and Ms Robinson  never did  marry each other. Instead, Ms Robinson married a US citizen. She went to live in the USA for several years. The marriage ended in divorce.

15. Mr Dear also left the Property for a while, but  he continued to pay the mortgage and outgoings. He later returned to live in part of the Property. He still lives there. Ms Robinson (with Aaron, who reached the age of 18 on 19 May 2000)  returned to  live in the  Property in 1996, but they have since left. Ms Robinson started proceedings for the sale of the Property under section 14 of the Trusts of Land and Appointment of Trustees Act 1996. It is in those proceedings that  Mr Dear has made a Part 20 Claim that the Trust Deed is not binding on him and that he and Ms Robinson hold the Property in equal shares.

16. Things have not gone well for Mr Reeves. Once it was thought that he was rich. Then on 22 March 1993 he was made bankrupt on a creditor’s petition owing £7m. . . . 

17. Mr Dear and Mr Reeves have fallen out about the right of pre-emption. Mr Dear started proceedings for a declaration that the right of pre-emption was no longer binding . . . “offer notices” had been served and Mr Reeves had failed to exercise them.   . . .  

27.
Mr Higgins contended that the right of pre-emption is not property. There is no property capable of vesting in the trustee unless and until Ms Robinson and Mr Dear serve a valid offer notice. That has not  happened. There is nothing that Mr Reeves can do to make that happen. The grantor of a right of pre-emption is under no positive obligation to sell. He is only under a negative obligation to refrain from selling the property without first giving the grantee the opportunity to purchase it in preference to any other buyer. The grantee is free to accept or reject the offer as he chooses. Until the grantor decides to sell there is only a possibility or hope that the grantee might have an interest. That possibility or hope  is insufficient to amount to either a thing in action or a future or contingent interest incidental to property  capable of vesting in the trustee.

28.
The judgments of this court in Pritchard v. Briggs [1980] Ch 338 were relied on in support of the proposition that a right of pre-emption  does not create an interest in  land from the time of its creation. Until there is at the very least a decision to sell, it is no more an item of property, either vested or contingent, than, for example, the hope of a person who is a beneficiary under a will of a living testator. He quotes extracts from the judgments of Lord Templeman and Goff LJ . . . 
31
It is important to note two points. First, Pritchard v. Briggs was not an insolvency case. The issue on the nature of a right of pre-emption arose for decision in a dispute over the priority of two registrations on the Land Charges Register, one of an option to purchase land, the other of a right of pre-emption of the same land. The decision was that, as the right of pre-emption did not create a present or contingent interest in land, it did not  take precedence over an option which was an interest in land; and that the registration of the option under the Land Charges Act 1925 accordingly took priority over the prior registration of the right of pre-emption.  
  

32
Secondly, the reasoning in Pritchard v. Briggs has been forcefully criticised as “technically questionable” and as leading to an unjust result in that case. Megarry & Wade on The Law of Real Property (6th Edition by Charles Harpum)  criticises the decision at para 12-062 for


“ .....introducing the novel conception  of a contingent interest in land which ranks as such not from its creation  but only from the occurrence of the contingency. The court stressed that the differentiating factor in a right of pre-emption was its dependence upon the owner’s own volition, i.e. his willingness to sell; but it is difficult to see why that should make it so different from numerous other contingencies, volition-dependent or otherwise which the law allows to be attached to interests in land.”

33
A  footnote to this passage adds this comment-


“ It is not explained whether every volition-dependent condition is incompatible with an interest in land. If A gives to B an option to purchase if A or his successors cease to reside on it within 20 years, can this bind the successor?”

34
In the following paragraph 12-063 it is pointed out that the legislation on registration implies that a right of pre-emption should rank as an interest in land from the time of its creation, like an ordinary option, and doubts the validity  of the distinction drawn between the two in what, it is suggested, are only  obiter dicta in Pritchard v. Briggs. 

35
Mr Higgins also cited the judgment of Knox J in Re Campbell [1997] Ch 14, an insolvency case in which it was held that the prospect of receiving an award  of compensation from the Criminal Injuries Compensation Board for injuries suffered as a result of a criminal assault was not a thing in action and was not “property” within the meaning of section 436 of the 1986 Act. The applicant for compensation was adjudicated bankrupt. When, 2 years later, she was awarded compensation, it was paid to her. She refused to hand it over to the trustee, who claimed that it was part of her estate which had vested in him on his appointment. This contention was rejected by Knox J who said at p.18

“ Treating the matter purely as a matter of construction I am quite unable to accept that the word “property”, when it is used in that definition of property, is intended to describe anything other than an existing item. In other words I do not accept that it is susceptible of referring to something which has no present existence but may possibly come into existence in the future.”

36
He distinguished between, on the one hand, the case in which there is in existence property ( e.g .a trust fund) in respect of which there is a contingent and future interest and, on the other hand, “the possibility of achieving an interest in something which presently does not exist but may exist in the future.” The former falls within the definition of property, but not the latter. He concluded at p.22 that the bankrupt’s pending application for compensation was a hope of receiving an award which fructified two years later, but it

“...was not at the date when she became bankrupt part of her property in such a way as to vest in the trustee when she became bankrupt.”   

37
Mr Higgins submitted that in this case there was no property in existence at the date when Mr Reeves was adjudicated bankrupt, to which the right of pre-emption might attach. Unless and until a valid offer notice was served there was only a possibility of achieving an interest in something.

Conclusion

38
I am in no doubt that the right of pre-emption conferred by the deed of 1 August 1988 is “property” within the definition in section 436 of the 1986 Act and that it is accordingly vested in the trustee. The judge was wrong in treating it as still vested in Mr Reeves.

39
In Bristol Airport PLC v. Powdrill (supra) at p. 758 H-759B Sir Nicolas Browne-Wilkinson stated that, on the correct approach to construction, it is legitimate and necessary to bear in mind the “manifest statutory purpose” of the provisions and, if the words permit, to adopt the meaning “which gives effect to, rather than frustrates, the statutory purpose.” The purpose of divesting the bankrupt of his property, with certain express statutory exclusions, and vesting the bankrupt’s title to it in the trustee is to enable the trustee to realise the bankrupt’s estate for the benefit of the creditors  and to distribute it among the bankrupt’s creditors in accordance with the statutory scheme contained in  Chapter IV of Part  IX of the 1986 Act. The right of pre-emption does not fall within any of the express statutory exclusions.  

40
The distinguishing feature of a right of property, in contrast to a purely personal right, is that it is transferable: it may be enforced by someone other than the particular person in whom the right was initially vested. This right of pre-emption  has that feature: it is expressly made assignable by clause (4) of the Deed. It is true that it may be difficult to put a value on it, as the grantor may never decide to sell the Property, but it is not necessary for a right to have any present or immediate value for it to be “property” within section 463. The relevant question is whether it is, in its legal nature, property. . . As a matter of common sense (if that factor is allowed to feature in these proceedings) I would add that the very fact that (a) Mr Dear and Mr Reeves are in dispute about the continuing validity of the right and that (b) Mr Reeves and the trustee are in  dispute about entitlement to the right indicates that the right must be worth litigating about and that it is considered by those most concerned to have a value.

41
It is a “thing in action” in the sense that 

i) there exists a negative obligation, which would not exist but for the Deed of pre-emption;

ii) it is binding on the grantor, who is obliged not to sell the Property to anyone without first making an offer to the grantee;

iii) in the event of a decision of the grantor to sell the Property, the obligation is enforceable by  legal action by the grantee or his assignee;

iv) in such an action the grantee could obtain an injunction to restrain sale of the Property to another person, until the grantor has first made an offer to the grantee and the grantee has failed or refused to take up the offer; and, if the grantor sells the Property to another person without first offering it to the grantee, he may be liable in damages to the grantee for breach of contract.   

42
I am also of the view that the right of pre-emption conferred on Mr Reeves can properly be described as an “interest” which is “future.....contingent... [and]....incidental to property” within the meaning of section 436. This is not a case like Re Campbell  where there was no property in existence at the date of the appointment of the trustee. In this case the Property existed at that date. The right to first refusal of it , when a decision is made to sell it, can properly be characterised as a “future” interest, as it can only  vest in possession at a future date when the grantor  decides to sell the Property; and it is a “contingent” future interest in the Property in the sense that it is entirely dependent on a future contingency which is uncertain, as the grantor may never  decide to sell the Property. 

43
I would distinguish Pritchard v. Briggs (supra). It is a decision on the construction of the Land Charges Act, which has a different statutory objective and  the provisions referring to an “interest” are  more narrowly  drafted than  those in the 1986 Act. It has not been contended on this appeal that that case was wrongly decided. It is  neither necessary  nor appropriate for this court to hold that it was wrongly decided. I would accept, however, that the reasoning in the judgments in Pritchard v. Briggs may require re-consideration. I see the force of the criticisms quoted from Megarry &Wade. I would add that I  also see difficulties in regarding a right of pre-emption as similar to the hope of a person who is a beneficiary in the will of a living testator. Under the general law there is no  fetter on the freedom of a testator during his lifetime to decide on whom  he wishes  to include as a beneficiary in his will and whom he wishes to exclude from it. He cannot be prevented from deciding to change his will and he will not incur any legal liability for so doing. In the case of a right of pre-emption, the grantor is free to decide not to sell the property, but, if he decides to sell it, he is legally bound to offer it first to the grantee. If he does not do so, he is liable to the grantee for breach of contract.     

Result 

44
I would vary the order of the judge by declaring that the right of pre-emption vested in the trustee in bankruptcy of Mr Reeves and by adding the  trustee as party. Counsel should prepare a draft order for the consideration of the court.   

May LJ I agree
Spiro v Glencrown Properties Ltd [1991] Ch 537 TC "Spiro v Glencrown Properties Ltd [1991] Ch 537" \f C \l "3" 
Hoffmann J.
  This is an action for damages for breach of a contract to buy land. On 14 November 1989 the plaintiff granted an option to the first defendant ("the purchaser") to buy a property in Finchley for £745,000. The option was exercisable by notice in writing delivered to the vendor or his solicitors by 5 p.m. on the same day. The purchaser gave a notice exercising the option within the stipulated time. He failed to complete and the vendor, after serving a notice to complete and issuing a writ for specific performance, rescinded the contract. . . 

  The only question for decision is whether the contract on which the vendor relies complied with the provisions of section 2 of the Law of Property (Miscellaneous Provisions) Act 1989, which came into force on 27 September 1989, some seven weeks before the grant and exercise of the option. It is a question which has produced a lively debate in conveyancing journals. . . 
If the "contract for the sale . . . of an interest in land" was for the purposes of section 2(1) the agreement by which the option was granted, there is no diffficulty. The agreement was executed in two exchanged parts, each of which incorporated all the terms which had been agreed and had been signed by or on behalf of the vendor and purchaser respectively. But the letter which exercised the option was of course signed only on behalf of the purchaser. If the contract was made by this document, it did not comply with section 2.

  
Apart from authority, it seems to me plain enough that section 2 was intended to apply to the agreement which created the option and not to the notice by which it was exercised. Section 2, which replaced section 40 of the Law of Property Act 1925, was intended to prevent disputes over whether the parties had entered into a binding agreement or over what terms they had agreed. It prescribes the formalities for recording their mutual consent. But only the grant of the option depends upon consent. The exercise of the option is a unilateral act. It would destroy the very purpose of the option if the purchaser had to obtain the vendor's countersignature to the notice by which it was exercised. The only way in which the concept of an option to buy land could survive section 2 would be if the purchaser ensured that the vendor not only signed the agreement by which the option was granted but also at the same time provided him with a countersigned form to use if he decided to exercise it. There seems no conceivable reason why the legislature should have required this additional formality.

  The language of section 2 places no obstacle in the way of construing the grant of the option as the relevant contract. An option to buy land can properly be described as a contract for the sale of that land conditional on the exercise of the option. A number of eminent judges have so described it. In Helby v. Matthews [1895] A.C. 471, 482, which concerned the sale of a piano on hire-purchase, Lord Macnaughten said: 
"The contract, as it seems to me, on the part of the dealer was a contract of hiring coupled with a conditional contract or undertaking to sell. On the part of the customer it was a contract of hiring only until the time came for making the last payment."
He went through other cases in which an option to purchase was described as or analysed as a conditional contract

    In the context of section 2, it makes obvious sense to characterise it in this way. So far, therefore, the case seems to me to be clear.
The purchaser, however, submits that I am constrained by authority to characterise an option as an irrevocable offer which does not become a contract for the sale of land until it has been accepted by the notice which exercises the option. It follows that the "contract for the sale . . . of an interest in land" within the meaning of section 2 can only have been made by the letter.
He then went through the cases  in which an option is characterized as an irrevocable offer, concluding that in those cases “offer” was being used primarily to describe the position of the purchaser: it was not being used “in its primary sense but, as often happens in legal reasoning, by way of metaphor or analogy. Such metaphors can be vivid and illuminating but prove a trap for the unwary if pressed beyond their original context”:.

  Here the underlying principles are clear enough. The granting of the option imposes no obligation on the purchaser and an obligation on the vendor which is contingent on the exercise of the option. When the option is exercised, vendor and purchaser come under obligations to perform as if they had concluded an ordinary contract of sale and the analogy of an irrevocable offer is, as I have said, a useful way of describing the position of the purchaser between the grant and exercise of the option. . . 
But the irrevocable offer metaphor has much less explanatory power in relation to the position of the vendor. The effect of the "offer" which the vendor has made is, from his point of view, so different from that of an offer in its primary sense that the metaphor is of little assistance.  .  .   The fact that the option binds the vendor contingently to convey was the reason why an option agreement was held to fall within section 40 of the Law of Property Act 1925: see Richards v. Creighton Griffiths (Investments) Ltd. (1972) 225 E.G. 2104, where Plowman J. rejected a submission that it was merely a contract not to withdraw an offer.

  
Thus in explaining the vendor's position, the analogy to which the courts usually appeal is that of a conditional contract. This analogy might also be said to be imperfect, because one generally thinks of a conditional contract as one in which the contingency does not lie within the sole power of one of the parties to the contract. But this difference from the standard case of a conditional contract does not destroy the value of the analogy in explaining the vendor's position. So far as he is concerned, it makes no difference whether or not the contingency is within the sole power of the purchaser. The important point is that "his estate or interest is taken away from him without his consent." . . . 

  
The purchaser's argument requires me to say that "irrevocable offer" and  "conditional contract" are mutually inconsistent concepts and that I must range myself under one or other banner and declare the other to be heretical. I hope that I have demonstrated this to be a misconception about the nature of legal reasoning. An option is not strictly speaking either an offer or a conditional contract. It does not have all the incidents of the standard form of either of these concepts. To that extent it is a relationship sui generis. But there are ways in which it resembles each of them. Each analogy is in the proper context a valid way of characterising the situation created by an option. The question in this case is not whether one analogy is true and the other false, but which is appropriate to be used in the construction of section 2 of the Law of Property (Miscellaneous Provisions) Act 1989.
 . . .   In my judgment there is nothing in the authorities which prevents me from giving section 2 of the Act of 1989 the meaning which I consider to have been the clear intention of the legislature. On the contrary, the purposive approach taken in cases like Mulholland [1949] 1 All E.R. 460 encourages me to adopt a similar approach to section 2. and the plain purpose of section 2 was, as I have said, to prescribe the formalities for recording the consent of the parties. It follows that in my view the grant of the option was the only "contract for the sale or other disposition of an interest in land" within the meaning of the section and the contract duly complied with the statutory requirements. There must be judgment for the plaintiff against both defendants with costs.
Extract 5

Bircham & Co Nominees (No 2) v Worrell  Holdings Ltd [2001] EWCA Civ 775 TC "Bircham & Co Nominees (No 2) v Worrell  [2001] EWCA Civ 775" \f C \l "3" 
The case concerned a long lease of a residential flat held by Worrell Holdings Ltd (a single asset offshore company). The lease contained a provision that if the tenant wanted to assign the tenancy, it first had to offer to sell it the Landlord, specifying the price at which it was prepared to sell it. If the Landlord did not accept the offer within 21 days, the tenant was then entitled to sell the tenancy to whoever it wanted, but only at a price equivalent to or greater than the price at which it had been offered to the Landlord. This is a fairly common provision, designed to allow a landlord to take the lease back if it does not want the tenant to assign it. The tenant notified the landlord by fax dated 28 October 1997 that it had received an offer of £1.7 million for the flat and was therefore offering to sell it back to the landlord for that amount, as it was obliged to do under the terms of the right of pre-emption. The landlord replied essentially accepting the offer but stipulating additional terms, which had the effect, so it was held, that the landlord’s reply was a counter-offer rather than an acceptance of the tenant’s offer. This counter-offer was held to have been accepted by the tenant’s subsequent conduct. Meanwhile, however, the tenant decided that it did not want to sell at all to anyone. This was because the prospective purchasers who had originally offered the £1.7million decided to acquire the flat by buying all the shares in Worrell Holdings rather than by buying the lease, so that the right of pre-emption would not be triggered. The issue in the case was therefore whether Worrell Holdings was contractually bound to sell to the landlord. It was accepted that the counter-offer and acceptance could not constitute a contract because there was no writing satisfying section 2 of the Landlord and Tenant (Miscellaneous Provisions) Act 1989. The issue was therefore whether a combination of the right of pre-emption itself (Clause 5 of the lease) and the tenant’s fax gave the landlord an enforceable right to buy the lease for £1.7 million. The Court of Appeal held it did not, for the following reasons set out in the judgment of Chadwick LJ: 
15. . . . First, it was said [on behalf of the landlord] that the effect of clause 5 of the lease, in conjunction with the facsimile letter of 28 October 1997, was that the appellants acquired an equitable interest in the lease. They could require the remainder of the term of the lease to be assigned to them by an order for specific performance without the need to rely upon any subsequent contract which satisfied section 2 of the 1989 Act. He explained that, as a result of Pritchard v Briggs, clause 5 itself could not take effect as a property interest. The question therefore arose whether it became a property interest when the tenant made the offer to sell by sending the fax: 

29. It is pertinent . . .  to have in mind the reason why this Court decided, in Pritchard v Briggs, that the grant of a right of pre-emption does not create an equitable interest in land. He went through the judgments . . . 
  31. [In Mackay v Wilson (1947) 47 S.R. (NSW) 315 in the passage quoted in Pritchard v Briggs] Mr Justice Street draws no distinction . . . between a right of first refusal and a right of pre-emption. In so far as there is a distinction, the expression "right of first refusal" is commonly used to describe the position (as in the present case) where the grantee has the first right to refuse an offer to purchase at the price at which the grantor is willing to sell; and the expression "right of pre-emption" is commonly used to describe the position (as in Pritchard v Briggs) where the grantee has the right to purchase at a fixed price (or at a price which is not chosen by the grantor) before the grantor is free to sell to anyone else. The distinction is not material in the present context.

  32. The analysis in Mackay v Wilson may, perhaps, be said to leave open the question whether the position changes if and when the grantor of the right of first refusal (or right of pre-emption, as the case may be) does make an offer to the grantee: does an offer made by the grantor, for the purpose of giving effect to the grantee's right of first refusal, have the effect of converting the right into an option? If it does, then it would follow that an equitable interest would arise on the making of the offer. On that question the Court of Appeal in Pritchard v Briggs were divided.

  33. . . .  It is, I think, implicit in [the observations made by Templeman LJ in Pritchard v Briggs] that an equitable interest would arise as soon as the grantors chose to offer the land to the grantees; that is to say, an equitable interest analogous to -- and (to my mind) indistinguishable from -- an interest under an option would arise when the offer was made, whether or not the offer was accepted. But, of course, the interest would lapse if the offer were not accepted within the twenty one day period for which the offer was to remain open.

  34. It was unnecessary for this Court to decide, in Pritchard v Briggs, whether or not an equitable interest arose at the time when an offer was made to the grantees under the right of pre-emption. The point did not arise for decision; because, before any offer was made, the grantors had granted an option (properly so called) to a third party, exercisable after the death of the survivor. The issue in Pritchard v Briggs was whether the grantees of the right of pre-emption (who had purchased the lands by accepting an offer made to them) held the lands which they had purchased subject to the interest of the option holder. It was held that they did. But that issue turned on whether the grantees of the right of pre-emption had acquired an equitable interest in the lands at the time that the right of pre-emption was granted. By the time that the offer was made under the right of pre-emption the lands were already subject to the option in favour of the third party. Strictly, therefore, the observations as to the effect of the offer were obiter dicta. But, for my part, I would accept that the observations of Lord Justice Templeman, at page 418H, were correct, in the context in which they were made.

  35. It is essential, however, to have regard to the context in which those observations were made. The covenant under consideration in Pritchard v Briggs required that the offer, when made to the person entitled to the right of pre-emption, "shall not be revoked or altered within 21 days." It may be that Lord Justice Goff did not have the terms of the particular covenant in mind when he said, at [1980] Ch 338, 389C, in a passage to which I have already referred: "Moreover, even if the grantor decides to sell and makes an offer it seems to me that so long as he does not sell to anyone else he can withdraw that offer at any time before acceptance." That was a course which was not open to the grantors in Pritchard v Briggs -- at least, not until the period of twenty one days had expired. The importance of the point is this. Where an offer is made upon terms that it will remain open for acceptance for a specified time it has the characteristic which has led the courts, since at least the decision in London & South Western Railway Co v Gomm (1881) 20 ChD 562 , to hold that the offeree obtains an immediate equitable interest in land. In the words of Mr Justice Street in Mackay v Wilson (1947) 47 S.R. (NSW) 315, 325 there is, in those circumstances: 
 "... a positive obligation on the prospective vendor to keep the offer open during the agreed period so that it remains available for acceptance by the optionee at any moment within that period. It has more than a mere contractual operation and confers on the optionee an equitable interest in the land, the subject of the agreement; ..." 
 An offer made on terms that it will remain open for acceptance for a specified time is indistinguishable from an option -- indeed, to my mind, an offer made on such terms is properly described as an option. But, where the offer is made on terms that it can be withdrawn at any time before acceptance, it does not have the characteristic essential to an option. Such an offer is indistinguishable from any other contractual offer. The offeror remains free, at any time before acceptance, to decide that he will not part with the land -- see Tuck v Baker [1990] 2 EGLR 195. . . 

  37. It follows, in my view, that no equitable interest in the property -- that is to say, no interest analogous to that conferred by an option -- arose under the terms of clause 5 of the lease taken in conjunction with the facsimile letter of 28 October 1997. That is because, under the terms of the right of first refusal granted in the present case, the offer contained in the facsimile letter could be withdrawn at any time before acceptance; at least, in circumstances where the lessee no longer wished to dispose of the lease. This was not a case in which, once the offer to sell the lease to the appellants had been made, it was no longer within the power of the lessee to decide (before acceptance) that it did not wish to proceed.

Whether the appeal must fail in any event
  38. It would be sufficient to decide this appeal on that ground. But there are, as it seems to me, at least two other reasons why the appeal must fail. The first, and perhaps the most obvious (although it did not feature in argument before us), is that, taken together, the lease and the facsimile letter of 28 October 1997 do not satisfy the requirements of section 2 of the 1989 Act. The second is that, even if the lease and the facsimile letter of 28 October 1997 (taken together) were regarded as analogous to an option, that option was never exercised. The appellants do not claim to be entitled to purchase on the terms of the facsimile letter. In relation to both of those points it is convenient to refer to the decision of Mr Justice Hoffmann in Spiro v Glencrown Properties Ltd and another [1991] Ch 537, upon which the appellants placed some reliance. He explained the facts and the decision . . . 
  43. Nothing in this judgment is intended to cast doubt on the conclusion reached by Mr Justice Hoffmann in the Spiro case, or on the reasoning which led him to that conclusion. In so far as it is material, I respectfully agree both with the conclusion and with the reasoning. But that is of no assistance to the appellants in the present case.

  44. For the reasons explained in Pritchard v Briggs [1980] Ch 338, the right granted by clause 5 of the 1984 lease does not have the characteristics of an option. There is no analogy, in the present case, between the right granted by clause 5 and either an irrevocable offer or a conditional contract. If (contrary to the views which I have already expressed) the right granted by clause 5 of the 1984 lease were "converted into an option" (to adopt the phrase used by Lord Justice Templeman in Pritchard v Briggs at page 418C-E) by the facsimile letter of 28 October 1997, then the terms of the option would not be found in clause 5 alone; the terms of the option (including, in particular, the price payable upon the exercise of the option) would be found in clause 5 and the facsimile letter, taken together. But in that case, even if an option is regarded as a conditional contract rather than as an irrevocable offer, the terms of the relevant agreement were not themselves formulated until after section 2 of the 1989 Act came into force. There is no reason as it seems to me -- and no reason is advanced in the Spiro case, in which Mr Justice Hoffmann did not need to address the point -- why, in a case where the terms of the option relied on have not been formulated at the date when section 2 of the Act came into force, the requirements of that section should not apply.
Hunter v Moss [1994] 1 WLR 452 TC "Hunter v Moss [1994] 1 WLR 452" \f C \l "3" 
Dillon LJ

This is an appeal by the defendant in this action, Mr Robert Joseph Moss, against the order made by Mr Colin Rimer QC sitting as a deputy judge of the High Court in the Chancery Division. . . . The deputy judge . . . found as a fact that in the course of a conversation between the plaintiff Mr David Morris Hunter and the defendant/appellant Mr Moss in early September 1986 Mr Moss declared himself to be a trustee for Mr Hunter of 5% of the issued share capital of a company called Moss Electrical Co Ltd which has been referred to in the judgments and the other documents as MEL. Having reached that conclusion, by his order made on that date the deputy judge declared that Mr Moss had held 50 shares out of the total of 1,000 issued shares in MEL on an express oral trust for Mr Hunter and that such shares were converted into the equivalent proportion of the consideration received by Mr Moss upon the sale of the entire share capital of MEL to a company called Bennett & Fountain Group plc. . . .

MEL seems to have been incorporated in 1962. Its business was that of a wholesaler in industrial electrical equipment, trading from an address in East London. It had one class of shares only-1,000 ordinary shares-and by 1983 490 of these were held by Mr Moss the appellant. 410 were held by his father Mr Max Moss and 100 by his mother. In late 1983 Mr Hunter attended for interview. In January 1984 he commenced employment with MEL. On 12 July 1985 he was appointed finance director of MEL. [Max Moss died in September 1985 and all his shares were transferred to Mr Moss]

In June 1986 Mr Moss stated an intention to give Mr Hunter 50 ordinary shares in MEL. The obvious object of that was to put Mr Hunter in the same position as Mr Sood [the managing director, who had been given 50 shares two years earlier]. But it seems that the value of the shares was thought to have risen somewhat and also there was a fear of what the fiscal consequences might be, particularly, perhaps, as at that time there were proposals by a company called Bennett & Fountain Group plc, which I think I have mentioned, to buy the share capital of MEL. One of the problems was whether there would be a capital gains tax liability on Mr Moss; another may have been whether there might be an income tax liability on Mr Hunter. At any rate, Mr Moss stated his intention to give Mr Hunter 50 shares and then attempts were made to work out a scheme by which those shares would be transferred to Mr Hunter without attracting any tax consequences. That scheme, however, proved abortive and in a discussion with Mr Moss in early September 1986, as the deputy judge held, a trust was declared.

Following that, on 30 September 1986 the agreement proposed for the sale of the share capital to Bennett & Fountain was signed and completed fairly soon thereafter. . . 

In 1988 and in 1989 there were dividends paid on the Bennett & Fountain shares and there was also a rights issue. In 1989 Mr Moss paid Mr Hunter the net dividends on what was thought to be the appropriate proportion attributable to Mr Hunter's 5% in MEL of the Bennett & Fountain shares which had been issued to Mr Moss. Unfortunately, thereafter the parties fell out and the writ in this action was issued on 17 July 1990.

Mr Moss appealed against the decision of the judge, arguing first that there were no grounds on which he could have found that he had declared a trust of the shares in September 1986, and secondly that as there was no identification of the 50 shares in MEL out of the total of 1,000 issued shares in MEL there was no sufficient certainty as to what the trust property was to be and therefore any attempt to create a trust failed. His argument on the first point was rejected. On the second:   

I pass then to the second point of uncertainty. It is well established that for the creation of a trust there must be the three certainties referred to by Lord Langdale in his judgment in Knight v Knight (1840) 3 Beav 148, 49 ER 68. One of those is, of course, that there must be certainty of subject matter. All these shares were identical in one class: 5% was 50 shares and Mr Moss held personally more than 50 shares. . . . 

In the present case there was no question of an imperfect transfer. What is relied on is an oral declaration of trust. Again, it would not be good enough for a settlor to say, 'I declare that I hold fifty of my shares on trust for B', without indicating the company he had in mind of the various companies in which he held shares. There would be no sufficient certainty as to the subject matter of the trust. But here the discussion is solely about the shares of one class in the one company.

It is plain that a bequest by Mr Moss to Mr Hunter of 50 of his ordinary shares in MEL would be a valid bequest on Mr Moss's death which his executors or administrators would be bound to carry into effect. Mr Hartman [for Mr Moss] sought to dispute that and to say that if, for instance, a shareholder had 200 ordinary shares in ICI and he wanted to give them to A, B, C and D equally he could do it by giving 200 shares to A, B, C and D as tenants in common, but he could not validly do it by giving 50 shares to A, 50 shares to B, 50 shares to C and 50 shares to D because he has not indicated which of the identical shares A is to have and which B is to have. I do not accept that. That such a testamentary bequest is valid, appears sufficiently from the cases of Re Clifford, Mallam v McFie [1912] 1 Ch 29 and Re Cheadle, Bishop v Holt [1900] 2 Ch 620. It seems to me, again, that if a person holds, say, 200 ordinary shares in ICI and he executes a transfer of 50 ordinary shares in ICI either to an individual donee or to trustees, and hands over the certificate for his 200 shares and the transfer to the transferees or to brokers to give effect to the transfer, there is a valid gift to the individual or trustees/transferees of the 50 shares without any further identification of their numbers. It would be a completed gift without Waiting for registration of the transfer. (See Re Rose (decd), Rose v IRC [1952] Ch 499.) In the ordinary way a new certificate would be issued for the 50 shares to the transferee and the transferor would receive a balance certificate in respect of the rest of his holding. I see no uncertainty at all in those circumstances.

Mr Hartman, however, relied on two authorities in particular. One is a decision of Oliver J in the case of Re London Wine Co (Shippers) Ltd [1986] PCC 121 which was decided in 1975. That was a case in which the business of the company was that of dealers in wine and over a period it had acquired stocks of wine which were deposited in various warehouses in England. Quantities were then sold to customers (but in many instances the wine remained at the warehouse) by the company. There was no appropriation-on the ground, as it were-from bulk, of any wine, to answer particular contracts. But the customer received from the company a certificate of title for wine for which he had paid which described him as the sole and beneficial owner of such-and-such wine of such-and-such a vintage. The customer was charged for storage and insurance, but specific cases were not segregated or identified.

Subsequently, at a stage when large stocks of wine were held in various warehouses to the order of the company and its customers, a receiver was appointed by a debenture holder. The question that arose was whether the customers who had received these certificates of title had a good title to the quantity of wine referred to in the certificate as against the receiver appointed under a floating charge. The judge held that it could not be said that the legal title to the wine had passed to individual customers and the description of the wine did not adequately link it with any given consignment or warehouse. And, furthermore, it appeared that there was a lack of comparison at the time the certificates were issued in that, in some cases, the certificates were issued before the wine which had been ordered by the company had actually been received by the company. It seems to me that that case is a long way from the present. It is concerned with the appropriation of chattels and when the property in chattels passes. We are concerned with a declaration of trust, accepting that the legal title remained in Mr Moss and was not intended, at the time the trust was declared, to pass immediately to Mr Hunter. Mr Moss was to retain the shares as trustee for Mr Hunter.

Mr Hartman also referred to Mac-Jordan Construction Ltd v Brookmount Erostin Ltd [1992] BCLC 350, a decision of this court. The position there was that Mac-Jordan were sub-contractors for Brookmount as main contractors. There was retention money kept back by Brookmount which, on the documents, was to be held on a trust for the sub-contractors, but it had not been set aside as a separate fund when a receiver was appointed by the main contractor's (Brookmount's) bank. It was, consequently, held that Mac-Jordan were not entitled to payment in full of the retention moneys in priority to the receiver and the secured creditor. It was common ground in that case that, prior to the appointment of the receivers, there were no identifiable assets of Brookmount impressed with the trust applicable to the retention fund. At best, there was merely a general bank account.

In reliance on that case Mr Hartman submits that no fiduciary relationship can attach to an unappropriated portion of a mixed fund. The only remedy is that of a floating charge. . . As I see it, however, we are not concerned in this case with a mere equitable charge over a mixed fund. Just as a person can give, by will, a specified number of his shares of a certain class in a certain company, so equally, in my judgment, he can declare himself trustee of 50 of his ordinary shares in MEL, or whatever the company may be, and that is effective to give a beneficial proprietary interest to the beneficiary under the trust. . . . 

Therefore, I agree with the deputy judge on the conclusion of the uncertainty point which he dealt with in his November judgment.

Mann LJ and Hirst LJ agreed.

Extract 2

 Re Harvard Securities Ltd [1998] BCC 567 TC "Re Harvard Securities Ltd [1998] BCC 567" \f C \l "3" 
Neuberger J:

INTRODUCTION

This is an application by Mr Holland, the liquidator of Harvard Securities Limited ("Harvard"), for directions under s 112 of the Insolvency Act 1986 in relation to certain shares in Australian and United States companies held by Harvard.  The central issue raised by the application, namely the ownership of the beneficial interest in the shares, raises a point of some general significance and, at least to my mind, of some difficulty,

THE FACTS

Until about 1988, Harvard was a licensed dealer in securities and an investment adviser; it conducted stockbroking activities for clients through a registered stockbroker or market maker.  Following the coming into force of the Financial Services Act 1988, the SIB was unable to grant the company full authorization, and, by the end of September 1988, it decided to cease trading and to wind up its business.  Shortly thereafter, the applicant, Mr Holland ("the liquidator"), was appointed liquidator.

Between 1980 and 1986 Harvard purchased shares in various Australian and US companies ("the Australian shares" and "the US shares" respectively) and sold them on to clients. . . . When Harvard purchased a block of Australian or US shares with a view to selling them on to clients in parcels of shares, it was its practice not to register each of the parcel of shares in the name of the relevant client.  This was because of the disadvantages in terms of the cost of registration, the delay in registration, the inconvenience of stock being registered in small quantities, and the lower price obtainable on sale if stock was registered in small quantities. . . 

He explained that evidence of precisely how Harvard operated was limited because its records were not kept in good order, and by the time it went into liquidation most of its records had been shredded. However, from what evidence remained he concluded that the shares were bought in the name of a nominee company, ANZ:
Once a block of Australian shares was acquired by Harvard, individual parcels of those shares would be sold on to Harvard's clients.  The sale would be recorded by Harvard by way of book entry, and the share certificate, in respect of the whole block of shares, would remain in the name and physical possession of ANZ in Australia.

Harvard would issue contract notes to clients confirming that the individual parcel of shares allocated in its books to that client had been "bought by order of" the client; the contract note indicated the number of shares bought, the purchase price, and the total consideration.  The client was sent the contract note in respect of his parcel of shares more or less contemporaneously with Harvard's acquisition of the block, and the client was expected to pay on receipt of the contract note.  In a typical letter to a client, Harvard confirmed that shares in a particular Australian company "are held in nominee name for our account on your behalf".  In respect of each block of Australian shares it acquired, Harvard kept records in which there were entries, against the name of each client, showing the number of shares, the date of sale to the client, and, where appropriate, the issue of any bonus or rights shares, the date on which any or all of the shares were sold back to Harvard, and the balance (if any) of the holding. . . . He described how a similar procedure operated in relation to the American shares . .  

In these proceedings, the liquidator seeks the determination of the court as to whether Harvard or the former clients of Harvard has the beneficial interest in the Australian shares and the US shares. . . . Harvard has sufficient US shares and Australian shares to account to all its former clients in respect of their beneficial interests (if any) in such shares. . . . 

THE CHOICE OF LAW

For reasons not relevant here, there were difficulties in identifying the applicable law. He concluded that: the correct law to be applied to determine the beneficial interest in the shares subject to the present proceedings is . . . Australian law in relation to the Australian shares and English law in relation to the US shares.

THE RELEVANT ENGLISH AUTHORITIES ON BENEFICIAL INTEREST

In Re Wait [1927] 1 Ch. 606, Wait bought 1,000 tons of wheat ex Challenger under the main contract and, a day later, by a sub-contract, he sold 500 tons to sub-purchasers.  After the wheat had been shipped to its destination, the bill of lading for the 1,000 tons was forwarded to Wait and, the day before the purchase money was due from him, he received the sub-purchasers' cheque due in respect of the sub-contract.  Wait paid this cheque into the bank and hypothecated the bill of loading.  He then went bankrupt.  Reversing the Divisional Court, the majority of the Court of Appeal held that the sub-purchasers had no interest in any of the 1,000 tons, and were left to their remedy in damages.

The sub-purchasers relied on the Sale of Goods Act 1893 (whose successor plays no part in the present case) and also on more general equitable principles.  At 627, Atkin LJ said in relation to the sub-purchase contract that in his opinion "a tender of documents of wheat of the contract description per motor vessel Challenger dated in accordance with the contract would be good tender however and from whosoever the sub-seller obtained the wheat".  At 629-630 he said this:

"[N]o 500 tons of wheat have ever been earmarked, identified or appropriated as the wheat to be delivered to the claimants under the contract.  The claimants have never received any bill of loading, warrant, delivery order or any document of title representing the goods.  Nor can 500 tons or any less quantity be ascertained by subtracting from the bulk in the trustee's possession known quantities the property of the purchasers.  The trustee has in his possession in warehouse 530 tons of ... wheat.  It is not suggested that this is not an ordinary commercial commodity.  It is, however, said: (a) that the [sub-purchasers] are entitled to have the [sub- contract] specifically performed... or (b) that the transactions between the parties have resulted in an equitable assignment to the [sub-purchasers] of either the whole bulk of 530 tons or at any rate of 500 tons of it, so as to entitle the [sub-purchasers] to have 500 tons delivered to them; or to have a charge upon the bulk or 500 tons of it to secure the sum... which the [sub-purchasers] paid in advance. ... I am of the opinion that the [sub-purchasers] fail and that to grant the relief claimed would violate well established principles of common law and equity.  It would also appear to embarrass to a most serious degree the ordinary operations of buying and selling goods, and the banking operations which attend them."

Atkin LJ then expanded his reasoning.  Having considered the sub-purchaser's claim under the 1893 Act, Atkin LJ at 634-635, turned to consider the argument that:

"There was in this case an equitable assignment to [the sub-purchasers] of 500 tons of flour which entitled them to claim from the trustee delivery of 500 tons out of the 530 tons remaining in his possession, and, indeed, gave the [sub-purchasers] a charge or lien over the 1,000 tons to which [Wait] was entitled under his contract with [the original vendors].  In the view that I have taken of the facts of this case, I have already said that the goods were never so ascertained that specific performance could have been ordered of them.  This consideration would appear to defeat the supposed equitable assignment... I have already indicated my own view of the [sub contract] and suggested that [Wait] does not in fact agree to sell to [the sub-purchasers] any aliquot part of the 1,000 tons which in fact he had agreed to buy from [the vendors]."

At 637-638, he went on to hold that the fact that the purchase money had been paid under the contract in advance of the due date made no difference, in his view, to the result. . . . 

Sargant LJ reached the opposite conclusion, describing at 641 his disagreement with the majority as "complete and fundamental".  He pointed out that if, under the sub-contract, Wait had agreed to sell the whole of the 1,000 tons the subject of the main contract, then, at least on his view as to the proper construction of the sub-contract (see towards the bottom of 641) the sub-purchaser would have had an equitable interest in the 1,000 tons.  He then said this:

"Is there then any real difference in the equitable position of the [sub-purchasers] because they agreed to buy not the whole 1,000 tons parcel but 500 tons or one half only of that parcel?  I think not... It would be a fraud for [Wait] to sell or deal with the 1,000 tons in any manner that would prevent 500 tons part thereof be it left available to satisfy the claim of the [sub-purchasers].  "

I now turn to Re London Wine Company (Shippers) Limited [1986] 1 PCC 121, a decision of Oliver J. In that case, a company had substantial stocks of wine in a number of warehouses.  Most of these stocks had been sold to customers, who received from the company a "Certificate of Title" in respect of the wine for which they had paid, and each such certificate described the customer as "the sole and beneficial owner" of the wine in question.  There was no appropriation from the bulk of any wine to answer any particular contracts.  When receivers were appointed in respect of the company, it had sufficient stocks of wine to answer the claims of all of its customers.  Oliver J held that the company did not hold any of the wine in trust for its customers, he further held that the customers had no proprietary right in respect of any of the wine, even though they had paid for the wine.  He reached this conclusion even where the customer had purchased the company's total stock of a particular wine.  At 137, mirroring similar observations of Atkin LJ in Wait, Oliver J said this at lines 23-40:

"I cannot see how, for instance, a farmer who declares himself to be a trustee of two sheep (without identifying them) can be said to have created a perfect and complete trust whatever rights he may confer by such declaration as a matter of contract.  And it would seem to me to be immaterial that at the time he has a flock of sheep out of which he could satisfy the interest.  Of course, he could by appropriate words, declare himself to be a trustee of the specified proportion of his whole flock and thus create an equitable tenancy in common between himself and the name beneficiary... . But the mere declaration that a given number of animals would be held upon trust could not... without very clear words pointing to such an intention, result in the creation of an interest... at the time of the declaration.  And where the mass from which the numerical interest is to take effect is not ascertainable at the date of the declaration such conclusion becomes impossible."

At 142 line 45 to 143 line 3, Oliver J said that the observation (of Sir John Romilly MR in Pooley -v- Budd (1851) 14 Beav 34) "that a trust created of unascertained goods" could not "stand today in light of the decision of the Court of Appeal in Re Wait".  He then went on to consider the judgments of Lord Hanworth MR and Atkin LJ in Re Wait.  He emphasised that the goods in the case before him had not been ascertained any more than, at least in the view of the majority, the grain the subject of the sub-contract had been ascertained in Wait . . 
He referred also to Re Stapylton Fletcher Limited [1994] 1 WLR 1181. . . 
I now turn to Re Goldcorp Exchange Limited (in Receivership) [1995] 1 AC 74 a decision of the Privy Council allowing an appeal from the Court of Appeal In New Zealand.  In that case, the company, which dealt in bullion, sold to its customers bullion which it stored for them.  Each customer received an invoice certificate verifying his ownership, and had the right to require physical delivery to his order on seven days notice and payment of delivery charges.  Although the company assured customers that it would maintain sufficient stock of bullion to meet all their demands, it failed to do so.  The question which fell to be considered was whether or not the customers had any interests in the bullion owned and stored by the company.

In giving the judgment of the Privy Council, Lord Mustill began at 89G-90A with the following observations:

"It is common ground that the contracts in question were for the sale of unascertained goods.  For present purposes, two species of unascertained goods may be distinguished.  First there are "generic goods". These are sold on terms which preserve the seller's freedom to decide for himself how and from what source he would obtain goods answering the contractual description.  Secondly, there are "goods sold ex-bulk".  By this expression their Lordships denote goods which are by express stipulation to be supplied from a fixed and pre-determined source, from within which the seller may make his own choice... . Approaching these situations a priori common sense dictates that the buyer cannot acquire title until it is known to what goods the title relates.  Whether the property then passes will depend upon the intention of the parties and in particular on whether there has been a consequential appropriation of particular goods to the contract. ... Their Lordships have laboured this point, about which there has been no dispute, simply to show that any attempt by the non-allocated claimant to asset the legal title passed by virtue of the sale would have been defeated not by some added legal technicality but by what Lord Blackburne called "the very nature of things".  The same conclusions applies, and for the same reason, to any argument that a title in equity was created by the sale, taken in isolation from the collateral promises."

Having explained that it was strictly unnecessary to consider Re Wait, because that case involved a contract for a sale ex-bulk, Lord Mustill (at 91B of the former report) suggested that the reasoning in the whole of the judgment of Atkin LJ was "irresistible".

In those circumstances, he turned "to consider whether there is anything in the collateral promises which enables the customers to overcome the practical objections to an immediate transfer of title" (at 91D), and said this:

"The question then immediately arises - what was the subject matter of the trust?  The only possible answer, so far as concerns an immediate transfer of title on sale, is that the trust related to the company's current stock of bullion answering the contractual description; for there was no other bullion to which the trust could relate... The company cannot have intended to create an interest in its general stock of gold which would have inhibited any dealings with it otherwise and for the purpose of delivery under the non-allocated sale contract.  Conversely the customer, who is presumed to have intended that somewhere in the bullion held by or on behalf of the company there would be stored a quantity representing "his" bullion, cannot have contemplated that its rights would be fixed by reference to a combination of the quantity of bullion that the relevant description which the company happened to have in stock at the relevant time and the number of purchasers who happened to have opened contracts at that time for the goods of that description. ... Nor is the argument improved by reshaping the trust, so as to contemplate that the property in the res vendita did pass to the customer, albeit in the absence of delivery, and then merged in a general equitable title to the pooled stock of bullion.  Once again the argument contradicts the transaction.  The customer purchased for the physical delivery on demand of the precise quantity of bullion fixed by his contract, not a shifting proportion of the shifting bulk, prior to delivery." (91D-H).

Lord Mustill went on to consider a number of other arguments raised on behalf of the customers, all of which he rejected and many of which, in his view, ran into the same sort of problems discussed in the passage I have quoted.

In the result, the Privy Council rejected the contention on behalf of the customers that they had any equitable interest in the bullion.  At 100A-B Lord Mustill referred to the judgment in London Wine and said:

"The facts of that case were not precisely the same as the present, and the arguments on the present appeal have been more far-reaching than with there deployed.  Nevertheless their Lordships are greatly fortified in their opinion by the close analysis of the authorities and principles by Oliver J, and in other circumstances their Lordships would have been content to do little more than summarise it and express their entire agreement."

The final authority to which I must refer on this aspect is Hunter v Moss  [1994] 1 WLR 452, which was argued and decided after argument had been concluded, but before the decision had been given, in Goldcorp. He went through the facts and Dillon LJ’s judgment 
CONCLUSIONS ON BENEFICIAL INTERESTS IN ENGLISH LAW

On behalf of the liquidator, Mr Halpern, to whose argument I am much indebted, suggests that I should hold that the former clients of Harvard have no beneficial interest in the shares in English law, in light of the decision and reasoning in Wait, London Wine. and Goldcorp.  So far as Hunter is concerned, he submits that I should either refuse to follow it or distinguish it.

Should I refuse to follow Hunter?  At page 61 of the current, Fifteenth Edition of Underhill and Hayton "Law of Trusts and Trustees" there is strong adverse criticism of the decision and reasoning in Hunter.  It is said that Dillon LJ's reliance on the analogy of testamentary dispositions was inappropriate, because:

"On death a testator is totally divested of all his legal and beneficial title in all his assets in favour of his executor who becomes subject to equitable obligations to effect the testator's wishes so far as practicable ... In his lifetime a settlor is only divested in his benefit or entitlement to his assets where one knows to which assets such divestments relates."

In addition, as Mr Halpern points out, the reliance by Dillon LJ on the decision in Re Rose appears to overlook the fact that, in the relevant document, Mr Rose had specifically identified the shares which were intended to be the subject matter of the gift (see towards the bottom of page 500).  Underhill and Hayton conclude their discussion as follows:

"In view of the weak reasoning in Hunter v Moss and of the ringing endorsement in Re London Wine Shippers Limited by the Privy Council in Re Goldcorp Exchange Limited ... it is respectfully submitted that Hunter v Moss should not be followed: there is no sound reasoning for distinguishing trusts of goods from trusts of intangibles."

I see the force of these points.  However, the decision in Hunter is binding on me, unless I am satisfied that it is per incuriam or that it has been overruled by a subsequent decision.

As to Hunter being per incuriam, Mr Halpern argues that it is inconsistent with the reasoning in London Wine and Wait.  London Wine is a decision of a lower court, and in any event it was expressly considered and distinguished by the Court of Appeal in Hunter.  On the other hand, Wait was also a decision of the Court of Appeal, and was not expressly referred to, let alone distinguished, by the Court of Appeal in Hunter.  Nonetheless, I do not think that it is properly open to me to hold that the decisions in Wait and Hunter are inconsistent and that I can choose between them or to conclude that, had the Court of Appeal in Hunter properly considered the decision in Wait, they would have reached a different conclusion.  First, it is clear that the decision in Wait was cited to the Court of Appeal in Hunter (see at 453 A/B): I must therefore presume that it was considered by them.  Secondly, in view of the way in which Dillon LJ distinguished London Wine, it seems to me that he was impliedly distinguishing, or would have distinguished, Wait in the same way.

Equally, I do not consider that I can hold that Hunter is not binding on the basis that it has been effectively overruled by Goldcorp.  First, it appears to me that while the decision in Hunter is undoubtedly binding on me in principle, the decision in Goldcorp, being that of the Privy Council and not of the House of Lords, is not binding on me, and would not have been binding on the Court of Appeal in Hunter.  Secondly, I refer again to the way in which Dillon LJ distinguished London Wine: he said it was "concerned with the appropriation of chattels and when the property in chattels passes", whereas in Hunter the Court of Appeal was concerned with shares and a declaration of trust.  In my judgment, therefore, the ground upon which the Court of Appeal in Hunter distinguished London Wine is substantially the same ground upon which Goldcorp can be distinguished from Hunter.

Mr Halpern's alternative argument was that Hunter could be properly distinguished from Wait, London Wine and Goldcorp on a ground on which the present case could be properly distinguished from Hunter, namely that Hunter was concerned with an express declaration of trust, whereas the other cases (including the present one) are not.  While it is true that this is a point mentioned by Dillon LJ when distinguishing London Wine (see at 458H) I have come to the conclusion that it is not a proper ground for distinguishing Hunter from Wait, London Wine and, indeed, Goldcorp and the present case.  First, it is clear from the reasoning in Wait and London Wine that this is not a valid ground for distinction.  The point is well illustrated by Oliver J's inability to see how "a farmer who declares himself to be trustee of two sheep (without identifying them) can be said to have created a perfect and complete trust of whatever rights he may confer by such declaration as a matter of contract" and from his disagreement with Sir John Romilly.  Secondly, it appears to me that the suggested ground for distinguishing Hunter runs into difficulties in light of the passage I have quoted from the judgment of Dillon LJ in that case at 458B: as part of the reasoning for rejecting the defendant's argument, he said in terms that the execution of a document, by way of gift, of some of the proposed donors shares (with no identification as to precisely which shares) would nonetheless be sufficient to create an enforceable trust.  Thirdly, in my view the suggested distinction between Hunter, on the one hand, and Wait and London Wine (and indeed Goldcorp) on the other hand is not logically defensible, a view clearly consistent with the general thrust of the observations to which I have referred in Underhill and Hayton, and in Meagher Gummow & Lehane, referred to below. . . 

While I am not particularly convinced by the distinction, it appears to me that a more satisfactory way of distinguishing Hunter from the other cases is that it was concerned with shares, and not with chattels.  First, that is a ground which is consistent with Dillon LJ's reliance on Re Rose (a case concerned with shares) and his ground for distinguishing London Wine (and, by implication, Wait) which, it will be remembered, he described as being "concerned with the appropriation of chattels and when property in chattels passes".  Secondly, it is on this basis that the editors of Underhill and Hayton believe that Hunter is explained (although they regard it on an unsatisfactory basis).  Thirdly, the observations of Atkin LJ in Wait at 630 referring to the "ordinary operations of buying and selling goods" could be said to provide a policy ground for there being one rule for chattels and another for shares.

Fourthly, as the editors of Meagher Gummow & Lehane on "Equity Doctrines & Remedies" (Third Edition) point out, the need for appropriation before any equitable interest can exist in relation to chattels can be contrasted with the absence of any such need before there can be an effective equitable assignment of an unascertained part of a whole debt or fund (see at paras 679 to 682).  This distinction is described by the editors as "very difficult to see"; nonetheless, they accept that, despite the criticism to which cases such as Wait have been subjected, it is unlikely that they will be overruled.  The editors conclude:

"What must be appreciated, despite what has sometimes been said in reliance on the judgment of Atkin LJ. ... is the narrow scope of the principle for which those cases stand: it applies only to contracts for the sale of an unascertained part of a mass of goods.  So limited, the principle may still be regarded as anomalous but, perhaps, commercially convenient: see Re Wait at 636, 639, 640 per Atkin LJ."

The description of the sub-contracted grain in Wait, the client's wine in London Wine, and the customer's bullion in Goldcorp as "an unascertained part of a mass of goods" is quite apt.  It would not, however, be a sensible description of the 50 shares in Hunter or, indeed, the shares in the present case.  Mr Halpern pointed out that it is not really possible to identify, whether physically or by words, a proportion of a debt, whereas it is possible to identify chattels (by labelling or segregation) or shares (by reference to their number); he also pointed out that part of a debt or fund is fungible with the balance.  For those two reasons, he submitted that the inconsistency suggested in Meagher Gummow & Lehane is not valid.  There is obvious force in that point, but, in the end, it seems to me that, given that the distinction exists between an assignment of part of a holding of chattels and an assignment of part of a debt or fund, the, effect of the decision in Hunter is that, in this context, shares fall to be treated in this context in the same way as a debt or fund rather than chattels.

In all the circumstances, therefore, it seems to me that the correct way for me, at first instance, to explain the difference between the result in Hunter, and that in Wait, London Wine and Goldcorp, is on the ground that Hunter was concerned with shares, as opposed to chattels.

To my mind, the provisions of Clause 5 and the correspondence and other documentation to which I have referred show that, as between Harvard and its former clients, a particular number of unidentified shares of a particular class in a particular company were being treated as the beneficial property of the client.  Had the correspondence and internal records of Harvard gone one stage further, and identified the share numbers the subject of this arrangement, Mr Halpern accepts (quite rightly in my judgment) that the beneficial interest in the relevant shares would have been vested in the client.  The only reason for contending that this is not the case is that the precise shares were not identified.  In light of the decision and reasoning in Hunter, and the above discussion, I do not consider that it is open to me to hold that that aspect prevents Harvard's former clients having a beneficial interest in the shares, so far as English law is concerned.

He went on to consider what the position was in Australian law, which governed the beneficial ownership of the Australian shares, and accepted the evidence of a leading firm of Australian lawyers, Mallesons Stephen Jacques, that Australian courts would not follow Hunter. Accordingly he held that Harvard’s former clients had no beneficial interest in the Australian shares. 

