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Abstract
Outside the conventional scope of national security, States characterize a plethora of issues as secu-
rity concerns in present-day international affairs. While the securitization of unconventional issues has
been studied extensively in relation to national security exceptions under economic treaties, States’ use
of unconventional security claims in invoking public policy exceptions, where the legal text contains no
security-related terms, has attracted less academic attention. This article investigates the WTO judiciary’s
approach to unconventional security claims raised under the GATT/GATS general exceptions, focusing on
energy security as a case study. It demonstrates how the WTO judiciary has used two ‘old’ legal techniques
from well-established general exceptions jurisprudence to examine ‘new’ energy security claims: framing
regulatory objectives and identifying origin-based discriminations.The article finds that theWTO judiciary
tends to be more permissive with energy security claims that are more closely related to the conventional,
defence-oriented security notion; claims that are more distant from the conventional conception are also
given substantial regard, but subject to more cautious scrutiny.
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1. Introduction
Whether considered a feature or a bug,1 the concept of security defies clear demarcation. This
fundamental ambiguity has endowed ‘security’ with a capacity akin to a discourse, underpinning
justificatory arguments about a wide range of issues within and beyond the conventional context of
national, defence-centred security. Its growing presence in headlines and expanding usage in interna-
tional affairs have most conspicuously attested to its discursive prominence, with States attaching the

1See J. Benton Heath (2022) ‘Making Sense of Security’, American Journal of International Law 116, 289, 298.
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label of ‘security’ to matters about public health,2 climate change,3 energy transition,4 and economic
policymaking.5

These security claims have also entered the hearing rooms of international adjudicative bodies.
States brand issues as ‘security’ interests in interpreting established treaty provisions, including those
without explicit textual basis or an apparent object and purpose to protect ‘security’. The attempt
at introducing unconventional security notions within legal domains where such security parlance
has been relatively alien is referred to in this article as ‘security transference’. In the context of inter-
pretation, a State that resorts to security transference argues in essence that, in light of the security
interest asserted, a treaty provision should be construed in a specific manner or be subject to a spe-
cific legal standard to the effect that leeway is given to a measure contradictory to the State’s existing
obligations. Investigating whether and to what extent security transference has been successful in
international adjudication is therefore significant in two respects: first, to understand the degree to
which existing provisions have been adapted to accommodate contemporary security concerns, and,
second, to examine whether appropriate oversight has beenmaintained to prevent illegitimate claims
for policy space, disguised as security interests, from ‘encroaching’ the line between permissible and
impermissible deviations from established international rules.

As such, the use of security transference under exception clauses merits particular attention.
Existing economic treaties contain roughly two categories of exception clauses: those addressing
conventional national security concerns, often expressly incorporating the term ‘essential security
interests’ (national security exceptions) and those pertaining to other policy goals that are not orig-
inally designed for, and at least textually not concerned with, national security interests (general or
public policy exceptions).6 Regarding the first category, a growing corpus of literature has examined
the use of unconventional security claims by recourse to national security exceptions.7 In prac-
tice, most transference attempts channelled through national security exceptions have been thus far
unsuccessful. Among the relevant cases in the WTO context, the most high-profile ones involve the
US invocation Article XXI of the General Agreement on Tariffs and Trade (GATT) – the national
security exceptions – to justify measures that are allegedly based on contemporary security concerns,
including tariff duties imposed on aluminium and steel imports to counter the adverse impact arising
from global excess capacity8 and originmarking requirements on goods imported from places suffer-
ing deteriorating human rights situations.9 Neither of the two situations is found by the panels to fall

2UK Department of Health and Social Care and UK Health Security Agency, ‘Framework Document Between the
Department of Health and Social Care and the UK Health Security Agency’ (27 January 2022) para. 2.6.

3‘Climate Change as a National Security Challenge’, United States Department of State, 21 October 2024, www.state.gov/
climate-change-as-a-national-security-challenge/.

4International Renewable Energy Agency, ‘Geopolitics of the Energy Transition: Energy Security’ (April 2024).
5F. Chimits et al. (2024) ‘European Economic Security: Current Practices and Further Development’ (analysis requested by

the European Parliament’s Committee on International Trade).
6A useful alternative dichotomy can be found in K. Claussen (2020) ‘Trade’s Security Exceptionalism’, Stanford Law Review

72, 1097, 1102. Claussen classifies trade exceptions into ‘hard security exceptions’ (‘with express security rationales’) and ‘soft
security exceptions’ (‘with functional security rationales’) (emphasis in original). Although the terms are proposed in the
context of US trade law, they are in line with the two types of exception clauses typical to international trade and investment
agreements.

7See, for example, M. Pinchis-Paulsen, K. Saggi, and P.C Mavroidis (2024) ‘The National Security Exception at the WTO:
Should It Just Be a Matter of When Members Can Avail of It? What About How?’, World Trade Review 23, 271; M. Pinchis-
Paulsen (2022) ‘Let’s Agree to Disagree: A Strategy for Trade-Security’, Journal of International Economic Law 25, 527; J. Benton
Heath (2020) ‘Trade and Security Among the Ruins’,Duke Journal of Comparative and International Law 30, 223; H.G. Cohen
(2020) ‘Nations and Markets’, Journal of International Economic Law 23, 793.

8Panel Report, United States – Certain Measures on Steel and Aluminium Products, WT/DS544/R, circulated 9 December
2022 (under appeal) (hereinafter Panel Report, US–Steel and Aluminium Products (China) (2022)), para. 7.142.

9Panel Report, United States – Origin Marking Requirement, WT/DS597/R, circulated 21 December 2022 (under appeal)
(hereinafter Panel Report, US–Origin Marking (Hong Kong, China) (2022)), para. 7.323.
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within the purview of Article XXI of the GATT.10 In the context of investment arbitration, it has also
been observed that ‘all tribunals have construed essential security interests very narrowly’.11 Turning
to the second category, while public policy exceptions are textually unrelated to ‘security’, they afford
other diverse bases for granting policy space and may therefore provide leeway for security claims as
well. However, how security transference attempts would fare under this category of exception clauses
– such as Article XX of the GATT and Article XIV of the General Agreement on Trade in Services
(GATS), both titled ‘general exceptions’ – has received limited academic attention.12

In light of the above, this article investigates the WTO judiciary’s stance on security transference
when relevant arguments surface in general exceptions defences. To this end, I seek to ascertain how
unconventional security claims have been treated and positioned in the legal parameters ofArticle XX
GATT and Article XIV GATS, and to evaluate whether the current approach effectively distinguishes
between legitimate and illegitimate use of policy space.

To be able to treat this inquiry within the length of an article, it is necessary to adopt a micro-
perspective within the plethora of contemporary security concepts. I choose energy security as the
focus of investigation for three reasons. To begin with, the notion of energy security, as Section 3
will further elaborate, encompasses facets that are substantially removed from the narrow, defence-
oriented conception of (national) security, thus representing an ‘unconventional’ security concern.
Moreover, energy security is sufficiently versatile and equivocal as a term, indicating that the risks
of abuse posed by the transference of energy security claims into public policy exceptions are not
merely speculative. The last reason is practical: the WTO judicial bodies’ approach to any type of
unconventional security claim can only be examined when relevant disputes have surfaced, which is
the case for energy security. Arguably, the emergence of these cases also shows that energy security
is gaining traction in the WTO’s dispute settlement system, making it all the more timely to take a
careful look at the jurisprudence.

The rest of this article is structured as follows. It first provides a more extensive and contextual-
ized discussion of the conceptual framework, situating security transference in the uptake of security
discourse in present-day international economic law (Section 2). It then zooms in on the chosen
micro-perspective, commencing with a brief outline of the concept of energy security and theWTO’s
general exceptions (Section 3). Sections 4 and 5 dissect relevant WTO disputes and identify the two
legal techniques that WTO panels and the Appellate Body adopt for treating energy security claims:
the incorporation and consideration of energy security concerns in relation to the framing of reg-
ulatory objectives, and the screening of origin-based discriminations that underlie energy security
claims. Section 6 presents a normative evaluation of the WTO’s approach to security transference.
Section 7 concludes.

2. The Uptake of Security Parlance in International Economic Law
In present-day international economic law, the uptake of security parlance has manifested itself in
primarily two ways. First, a State may regard certain interests to be of such importance that theymust
be made immune from external scrutiny, thus advancing security claims that aim at ‘immunization’
to varying degrees. Through claims of security immunization, the State intends to move relevant
interests away from ordinary policy debates,13 including those in judicial proceedings, to within its

10Ibid. para. 7.358; Panel Report, US – Steel and Aluminium Products (China) (2022), para. 7.148.
11C. Henckels (2024) ‘Whither Security? The Concept of “Essential Security Interests” in Investment Treaties’ Security

Exceptions’, Journal of International Economic Law 27, 114, 115.
12But see H.G. Cohen (2024) ‘Toward Best Practices for Trade-Security Measures’, Journal of International Economic Law

27, 93, 105–106; A.-A. Marhold (2023) ‘Towards a “Security-Centred” Energy Transition: Balancing the European Union’s
Ambitions and Geopolitical Realities’, Journal of International Economic Law 26, 756; Heath, supra n. 7, 252–255.

13B. Buzan, O. Wæver, and J, de Wilde (1998) Security: A New Framework for Analysis. Lynne Rienner Publishers, 23–24.
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own exclusive powers, often with a view to triggering exceptional measures.14 In judicial contexts,
security immunization is represented in arguments that seek to invoke extraordinary standards of
review;when taken to extremes, it rejects external scrutiny over the very characterization of ameasure
as security-related and denies any role that may be assumed by tribunals. For instance, it has been
the consistent contention of the US that Article XXI of the GATT is entirely ‘self-judging’, asserting
that the determination of what constitutes ‘security’ (or ‘essential security interests’ as per the text
of Article XXI) rests solely with the invoking Member and is not subject to review by WTO dispute
settlement organs.15

Security immunization involves chiefly battles over a who question: who – the State or an exter-
nal authority – has the power to determine the presence of a security situation and decide on the
actions to take. A radical answer to this question may leave little room for any meaningful discussion
ofwhat constitutes security, when the latter becomes wholly encased in the discretion of a given State.
However, demands for complete immunization remain rare occurrences andwhen raised have hardly
been accepted by tribunals. Indeed, the US self-judging argument about Article XXI GATT has been
invariably dismissed by WTO panels.16 In general, whether expressly or tacitly accepted by States or
compelled by external authorities, the appropriateness of security claims, in particular the charac-
terization of an issue as a security interest, is still in large part subject to examination by institutions
beyond the unfettered discretion of States. This, in turn, brings the scope of security concerns to the
centre of contention and gives rise to a second type of security claim usage, security ‘transference’, as
has been defined and briefly discussed in the Introduction.

Security transference has been featured in an extensive body of scholarly writings, particularly
those on international law and international relations. Over the years and often contemporaneous
with current affairs, scholars have contemplated and debated the conception of security in relation
to energy,17 the environment,18 climate change,19 public health,20 and so forth. Diverse as they may
be, the various strands of discussion share commonality in seeking to ‘decent[re] the role of military
affairs’.21 The uptake of security parlance has also come to the fore in practice. The trend has cer-
tainly reached treaty negotiators. In the recently concluded Agreement on Climate Change, Trade,
and Sustainability,22 the list of specific exceptions allowing for the use of fossil fuel subsidies encom-
passes explicit reference to ‘the improvement of energy security’23 as well as several other rationales
thatmay be associatedwith the notion of energy security, such as supporting vulnerable communities

14See Heath, supra n. 1, 291; Pinchis-Paulsen, supra n. 7, 528; G. Vidigal and S.W. Schill (2021) ‘International Economic
Law and the Securitization of Policy Objectives: Risks of a Schmittean Exception’, Legal Issues of Economic Integration 48, 109,
116.

15See, for example, Panel Report, US–Steel and Aluminium Products (China) (2022), paras. 7.2 and 7.105; Panel Report,
US–Origin Marking (Hong Kong, China) (2022), para. 7.18.

16Panel Report, US–Steel and Aluminium Products (China) (2022), para. 7.128; Panel Report, US–Origin Marking (Hong
Kong, China) (2022), para. 7.185.

17See I. Espa(2023) ‘Energy Disciplines in PTAs between Security and Sustainability Concerns: A Comparative Perspective’,
Journal of International Economic Law 26, 684; J. Nyman (2018) ‘Rethinking Energy, Climate and Security: A Critical Analysis
of Energy Security in the US’, Journal of International Relations and Development 21, 118.

18See M.J. Trombetta (2008) ‘Environmental Security and Climate Change: Analysing the Discourse’, Cambridge Review of
International Affairs 21, 585.

19Ibid.; A. Oels (2012) ‘From “Securitization” of Climate Change to ‘Climatization’ of the Security Field: Comparing Three
Theoretical Perspectives’, in J. Scheffran et al. (eds),ClimateChange,Human Security andViolent Conflict: Challenges for Societal
Stability. Springer;M. Bazilian et al. (2011) ‘Interactions between Energy Security andClimate Change: A Focus onDeveloping
Countries’, Energy Policy 39, 3750.

20S. Reich and P. Dombrowski (2020) ‘The Consequence of COVID-19: How the United States Moved from Security
Provider to Security Consumer’, International Affairs 96, 1253.

21Heath, supra n. 1, 318.
22Agreement on Climate Change, Trade and Sustainability (signed 15 November 2024 by Costa Rica, Iceland, New Zealand,

and Switzerland).
23Ibid. art. 4.6.2(d).
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and safeguarding disaster resilience.24 TheUS–Mexico–Canada Agreement includes a blanket excep-
tion for protecting ‘essential security interests’ without defining the term.25 This lack of delimitation,
marking a clear contrast with the formulation of the WTO’s national security exceptions, arguably
affords space for broader, unconventional security claims.

Apart from international law-making and, perhapsmore frequently, security transference emerges
in the use of exceptions. The rendition of security transference varies depending on the type of
exception clause invoked. Under national security exceptions, as the term ‘security’ is expressly incor-
porated into the legal text, its interpretation naturally takes centre stage in legal contentions. What
disputing parties centre arguments around, and what tribunals are called upon to determine, is
whether the security-related termprescribed in a given national exceptionmay be construed to justify
certain circumstances that the respondent claims to be within the exception’s coverage. For instance,
the twoWTOdisputes challengingUSmeasuresmentioned in the Introduction turn onwhether situ-
ations of global excess capacity or deteriorating human rights can be interpreted as ‘essential security
interests’ that trigger measures ‘taken in time of war or other emergency in international relations’,
which are elements specified under Article XXI(b) of the GATT. In the context of investment arbitra-
tion, Henckels has comprehensively surveyed the variety of ‘securitizing moves’ adopted by States to
convince tribunals that their measures fall within the coverage of ‘essential security interests’ excep-
tions, some of which come ‘close to eliding the distinction between security and other aspects of
public policy’.26

With respect to public policy exceptions, the absence of any textual ‘hook’ for security interests
results in a different form of security transference. Here, a State typically claims that certain security
considerations should have a bearing on the interpretation of the legal elements specified by a public
policy exception, which are textually unrelated to security. Importantly, the security claims invoked
are often beyond the conventional boundaries of defensive security. For example, in one of the WTO
cases discussed in the subsequent sections, India argues that concerns about energy security should
be taken into account when determining whether the product at issue is ‘in general or local short
supply’.27 The question therefore arises as to how public policy exceptions, whose parameters and
standards have largely derived from case law contexts devoid of security connotations, should attend
to arguments based on emerging security concepts.

I do not consider the use of security transference to be necessarily problematic. By way of
repurposing established legal norms, transference can play an instrumental role in addressing con-
temporary concerns that had not arisen, or were overlooked, when existing treaties were initially
negotiated, particularly when their amendment or modification lacked political momentum. In that
light, references to unconventional security interests in international economic disputes may well
facilitate post-date accommodation of emerging legitimate values.However, security transference can
be susceptible to abuse. As per the theory of ‘securitization’. coined by the Copenhagen School, the
social construction of an issue as a security concern necessarily triggers a rationality of emergency and
imposition of exceptional measures that override otherwise binding rules.28 The Copenhagen School
therefore maintains a rather vigilant attitude towards securitization. This proposition has been cri-
tiqued as overly definite by subsequent scholarly works, which contend that securitization processes
may follow logics different from exceptionalism and retain the role of ordinary law.29 In my view,
despite their contrasting positions, the opinion on securitization held by the latter strand of litera-
ture rests on the same basis of assessment as the opposite verdict given by the Copenhagen School:

24Ibid. art. 4.6.2 (c), (e), and (f).
25United States–Mexico–Canada Agreement (signed 30 November 2018, entered into force 1 July 2020), art. 32.2.
26Henckels, supra n. 11, 118.
27Appellate Body Report, India – Certain Measures Relating to Solar Cells and Solar Modules, WT/DS456/AB/R, adopted 14

October 2016 (hereinafter Appellate Body Report, India–Solar Cells (2016)), para. 5.46.
28Trombetta, supra n. 18, 588.
29Ibid. 591; Heath, supra n. 1, 314.
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whether, and to what extent, exceptionalist logics – or, under the present conceptual framework,
extreme claims for immunization – would prevail upon the securitization of an issue. However, as
noted above, demands for complete immunization that seek radical power shifts from international
institutions to States remain scarce in practice, meaning that security transference would arise largely
in the routine operation of international law. The appearance of business-as-usual, however, does not
necessarily guarantee that security transference serves benign ends. As a device for accommodating
rising concerns that were previously foreign to established legal parameters, security transference
can potentially disrupt the boundaries of legitimacy that exception clauses have been set to preserve.
Without appropriate guardrails, dubious claims disguised as security interests could transgress the
demarcation line between legitimate and illegitimate use of legal exceptions.

Such a risk of abuse is present with respect to both national security exceptions and public policy
exceptions. However, given the relatively scarce scholarship addressing the latter scenario, security
transference channelled through WTO public policy exceptions merits a closer look. The remainder
of this article attends to this investigation and, given reasons set out in the Introduction, turns on
WTO disputes related to energy security as the central focus.

3. The Concept of Energy Security and the WTO General Exceptions
To facilitate a close look at the treatment of energy security claims in WTO disputes, this sec-
tion attends to two preliminarymatters: the concept of energy security and the legal text of theWTO’s
general exceptions. With a view to setting the scene for the following sections, the analysis here is
necessarily brief and limited to what is essential for the purpose of this article.

3.1 The Concept of Energy Security
The concept of energy security has been characterized as ‘polysemic’30 for its capability of encom-
passing divergent meanings and perspectives. From the viewpoint of energy exporters, ‘security’
hinges on the reliability of demand, as stable returns from energy projects are necessary for sustain-
ing infrastructure investment in the production and transportation of energy.31 However, the term
is more often used in reference to the security of energy supplies, representing the perspective of
energy importers. In this aspect, energy security has been associated with the availability and afford-
ability of energy sources,32 particularly in the face of external shocks. For instance, the International
Energy Agency (IEA) defines energy security as ‘the uninterrupted availability of energy sources at
an affordable price’,33 which entails ‘ensuring reliable sources of supply and designing and maintain-
ing infrastructure and systems that are resilient against physical and cyber threats’.34 Similarly, the
World Energy Council conceptualizes energy security as ‘a nation’s capacity to meet current and
future energy demand reliably’ and ‘withstand and bounce back swiftly from system shocks with
minimal disruption to supplies’.35

The notion of energy security has also been predicated on the origin of suppliers. The argument
that a country’s energy supply is secure and reliable only when it is provided through domestic man-
ufacturing underlies the growing trend of industrial policies in energy and energy-related sectors

30L. Chester (2010) ‘Conceptualising Energy Security and Making Explicit Its Polysemic Nature’, Energy Policy 38, 887, 893.
31V. Pogoretskyy and S. Melnyk (2016) ‘Energy Security, Climate Change and Trade: Does the WTO Provide for a Viable

Framework for Sustainable Energy Security?’,ResearchHandbook on Climate Change and Trade Law. Edward Elgar Publishing,
235.

32E. Hache (2018) ‘Do Renewable Energies Improve Energy Security in the Long Run?’, International Economics 156, 127,
128.

33International Energy Agency (2014) ‘Energy Supply Security: Emergency Response of IEA Countries 2014’, 13.
34International Energy Agency (2024) ‘World Energy Outlook 2024’, 197.
35World Energy Council (2019) ‘World Energy Trilemma Index 2019’, 13.
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worldwide. In a similar manner, States may adopt ‘friend-shoring’ regulations36 that afford com-
paratively favourable treatment to both domestic industries and producers from like-minded trade
partners in the name of energy security. A prominent example is the US Inflation Reduction Act
2022, which limits the scope of electric vehicles eligible for tax credits to those manufactured using
critical minerals that are either extracted or processed in the US or a country with which the US
has an effective Free Trade Agreement, or have been recycled in North America.37 An origin-based
notion of energy security may also be relatively more removed from the context of industrial policy
and exhibit conceptual proximity to conventional, defence-oriented national security.38 TheEuropean
Union’s energy policy schemes to reduce reliance on natural gas supplies from Russia amidst the lat-
ter’s expansive military operations in Eastern Europe – which became the focus of contention in one
of the WTO disputes discussed in the subsequent sections39 – may be appreciated as an example.40

Energy security, when understood as the availability of supply, is also frequently approached in
a triangular framework alongside two other elements: equity and sustainability. The former repre-
sents universal access to affordable and abundant energy sources, while the latter concerns energy
transition to mitigate and avoid potential environmental harm and climate change impacts.41 The
three elements are understood by some to be in tension with each other42 and constitute an ‘energy
trilemma’.43 Challenging this view, some conceptions regard environmental sustainability as integral
to a modern construction of energy security, interlinked with the traditional elements of availabil-
ity and affordability.44 Conceptual frameworks that endorse this proposition, however, demonstrate
nuanced differences in their approaches to sustainability. On the one hand, sustainability may be per-
ceived as a means to an end, serving to ensure availability by diversifying and expanding the energy
matrix through the introduction of new energy sources.45 On the other hand, some have argued that
sustainability should be the foremost objective, rather than a secondary consideration, of energy pol-
icymaking.46 Here, the central position granted to sustainability derives from the understanding that
the threats posed by climate change constitute a major source of insecurity.47 The exploitation and
use of environmentally unsustainable sources would therefore be deemed undesirable despite their
enhancement of (short-term) availability.

3.2 The WTO General Exceptions
In the legal architecture of the WTO, ‘general exceptions’ are specified in both the GATT and the
GATS. The two provisions – Article XX of the GATT and Article XIV of the GATS – adopt identical
structures, with several subparagraphs grouped under an introductory paragraph commonly referred
to as the ‘chapeau’.

36‘Remarks by Secretary of the Treasury Janet L. Yellen on Way Forward for the Global Economy’, US Department of the
Treasury, 8 February 2025, https://home.treasury.gov/news/press-releases/jy0714.

37Inflation Reduction Act, 26 USC 30D(e)(1)(A). The Inflation Reduction Act 2022 has since been amended by the One Big
Beautiful Bill Act (Public Law No. 119-21), but the requirements mentioned remain unchanged.

38Nyman, supra n. 17, 119.
39Panel Report, European Union and its Member States – Certain Measures Relating to the Energy Sector, WT/DS476/R,

circulated 10 August 2018 (under appeal) (hereinafter Panel Report, EU–Energy Package (2018)).
40Marhold, supra n. 12, 759–762.
41World Energy Council, supra n. 35, 13; International Energy Agency, supra n. 34, 197.
42International Energy Agency, supra n. 34, 197.
43World Energy Council, supra n. 35, ii.
44Pogoretskyy and Melnyk, supra n. 31, 234.
45See International Energy Agency, supra n. 34, 3; Espa, supra n. 17. 686.
46Espa, supra n. 17. 686.
47Nyman, supra n. 17, 137.
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The subparagraphs provide an exhaustive list of situations in which GATT- or GATS-inconsistent
measures may nonetheless be justified. Although they cover a diversity of policy domains, the sub-
paragraphs exhibit some commonality in formulation with each comprising a regulatory objective
that concerns the preservation of a certain non-trade value as well as a nexus requirement that spec-
ifies the degree of connection, which a disputed measure must possess in relation to the protected
value in order to be justified.48 Some of the subparagraphs are common to both Article XX GATT
and Article XIV GATS. Among the regulatory objectives stipulated, four appear particularly rele-
vant to energy security concerns. To the extent that security is taken to denote the availability of
energy supplies, security claims may involve Article XX(j) GATT, which provides for measures that
are ‘essential to the acquisition or distribution of products in general or local short supply’. In addition,
both lists of general exceptions contain subparagraphs that address the protection of public morals
or the maintenance of public order (Article XX(a) GATT and Article XIV(a) GATS), which may be
associated with a risk of social disruptions when the availability or affordability of energy supplies is
substantially undermined. Finally, the exceptions concerning measures conserving exhaustible nat-
ural resources (Article XX(g) GATT) or protecting public health (Article XX(b) GATT and Article
XIV(b) GATS) may be relevant when a security claim centres on sustainability, since clean air has
been recognized in WTO jurisprudence as an ‘exhaustible natural resource’,49 and the reduction of
CO2 emissions an objective within the scope of the public health exception.50 Two more recent panel
reports have also acknowledged measures addressing climate change to fall within the scope of these
two subparagraphs.51

Thenexus requirements pertain to the relation between ends andmeans, specifying that ameasure
at issue must be ‘necessary’, ‘essential’, or ‘relating’ to achieving the concerned non-trade objec-
tive. Necessity and essentiality have been interpreted by the Appellate Body and WTO panels to
entail a relatively stringent legal standard. The applicable legal test, referred to in WTO jurispru-
dence as the ‘weighing and balancing’ approach,52 involves a holistic consideration of four factors.
Notwithstanding minor variances in iteration, they generally consist of the importance of the non-
trade values protected, the contribution of the disputed measure to the identified objective, the trade
restrictiveness of the measure, and the existence of reasonably available and less trade-restrictive
alternatives at the chosen level of protection.53

Using the jargon of WTO disputes, a measure is ‘provisionally justified’54 if it satisfies the relevant
requirements of a specific subparagraph. A two-tier approach is well-established in WTO jurispru-
dence with respect to general exceptions analysis, according to which a disputed measure is only

48Article XX(g) of the GATT contains further the even-handedness requirement (‘made effective in conjunction with
restrictions on domestic production or consumption’). Some consider this requirement a legal bar to justifying certain renew-
able energy subsidies; see I. Espa and G.M. Durán (2018) ‘Renewable Energy Subsidies and WTO Law: Time to Rethink the
Case for Reform Beyond Canada – Renewable Energy/FIT Program’, Journal of International Economic Law 21, 621, 645.

49See Appellate Body Report, United States – Standards for Reformulated and Conventional Gasoline, WT/DS2/AB/R,
adopted 20 May 1996 (hereinafter Appellate Body Report, US–Gasoline (1996)), 12.

50See Panel Report, Brazil – Certain Measures Concerning Taxation and Charges, WT/DS472/R, adopted 11 January 2019
(hereinafter Panel Report, Brazil–Taxation (2019)), para. 7.880.

51See Panel Report, European Union and Certain Member States – Certain Measures Concerning Palm Oil and Oil Palm
Crop-Based Biofuels, WT/DS600/R, adopted 26 April 2024 (hereinafter Panel Report, EU–Palm Oil (Malaysia) (2024)), paras.
7.1082 and 7.1088; Panel Report, European Union and certain Member States – Certain Measures Concerning Palm Oil and
Oil Palm Crop-Based Biofuels, WT/DS593/R, adopted 24 February 2025, paras. 7.1090 and 7.1096. As the two panel reports
address the same EU measures and overlap considerably in substantive content, the rest of the article cites only the EU–Palm
Oil (Malaysia) Panel Report where the panels’ analysis is discussed.

52Regarding the weighing and balancing approach to necessity analysis, see, for example, Appellate Body Report, Colombia
– Measures Relating to the Importation of Textiles, Apparel and Footwear, WT/DS461/AB/R, adopted 22 June 2016, paras.
5.68–5.70. Regarding essentiality analysis, see Section 4.3.2.

53Ibid.
54See Appellate Body Report, US–Gasoline (1996), 22.
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examined against the chapeau requirements when provisional justification has been established.55
The chapeau, specifying additional conditions horizontal to all subparagraphs, requires a given mea-
sure not to be applied in a manner constituting ‘arbitrary or unjustifiable discrimination between
countries where the same conditions prevail’ or ‘a disguised restriction on international trade’. WTO
case law has elicited much more discussion on the former element, which dispute settlement organs
draw on to examine discriminatory aspects in the application of challenged measures.

The next two sections turn to dissecting the use and treatment of energy security claims in WTO
disputes invoking Article XXGATT or Article XIVGATS. Section 4 addresses energy security claims
made in relation to the regulatory objectives of disputed measures, the determination of which com-
prises part of the step of provisional justification. In this respect, the WTO judiciary has given regard
to energy security claims, either by characterizing energy security as the very objective of a contested
measure or by considering energy security a factor in establishing a different objective stipulated
under a subparagraph. Section 5 discusses other legal tests that apply specifically to energy security
claims with origin-based discriminatory aspects, namely those asserting that products or services of
certain origins are energy ‘secure’ whereas others are not. Although the justifiability of discrimination
has been addressed byWTO adjudicative bodies as a routine requirement under the chapeau, origin-
based discrimination has been scrutinized across the steps of provisional justification and chapeau
analysis in energy security-related disputes.

None of these approaches is exactly new or unique to energy security – as will be set out in the
subsequent analysis, they are reflected in a long line of WTO cases across various contexts before
energy security claims emerge in general exceptions defences. However, the manner in which these
existing legal devices have been applied gives important clues for understandingWTO judicial bodies’
perception of, and stance on, energy security concerns.

4. Framing of Regulatory Objectives
Presented with defences citing general exceptions that are in se unrelated to security, the WTO judi-
ciary must determine whether energy security claims should be given a foothold at all and, if so, to
what extent. This determination is partly channelled through the characterization of a given mea-
sure’s regulatory objective – an analytical exercise central to the step of provisional justification that
WTO adjudicative bodies consistently carry out. For ease of reference, I term this process ‘objective
framing’ in the discussion below.

Depending on the exception invoked, a regulatory objective may be framed with different degrees
of specificity.This section first exemplifies, drawing on general exceptions jurisprudence, the exercise
of objective framing with respect to different subparagraphs, before focusing on how panels and the
Appellate Body have treated energy security claims in the framing process thus far.

4.1 Objective Framing: Immediate Goals or Broader Purposes?
To determine whether a measure violating the GATT or the GATS may be provisionally justified by
a general exception, an initial step is to identify and characterize the measure’s objective. Under cer-
tain subparagraphs, this characterization exercise is dictated by legal text. Examples include Article
XX(g) GATT, which speaks to ‘the conservation of exhaustible natural resources’, and Article XX(j)
GATT, which concerns ‘the acquisition or distribution of products in general or local short supply’.
The protected interests in these subparagraphs are formulated with predetermined and rather specific
parameters, which WTO panels and the Appellate Body must apply to gauge the fit of any disputed
measure. In another sense, a predetermined framing embedded in the legal text provides a direct ana-
lytical pathway into dissecting a challenged measure, rendering it somewhat redundant to construct

55Ibid.; cf. L. Bartels (2015) ‘The Chapeau of the General Exceptions in the WTO GATT and GATS Agreements: A
Reconstruction’, American Journal of International Law 109, 95.
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a regulatory objective afresh. When applying Articles XX(g) and (j) of the GATT in practice, WTO
judicial organs do frequently follow the former approach, structuring their analysis by discerning rel-
evant subparagraph elements from a challenged measure in turn, and without necessarily engaging
with the disputing parties’ representation of themeasure’s objective or any broader regulatory context
in which the measure is situated.

Some other subparagraphs, in contrast, are couched in rather ambiguous language. Designating
protected interests with generic terms such as ‘public morals’, ‘public order’, and ‘human, animal or
plant life or health’, subparagraphs such as Articles XX(a) and (b) of the GATT contain no or rather
loose embedded framings within their legal text. As a result, WTO panels and the Appellate Body
enjoy considerable discretion in characterizing the objective of a challenged measure. Particularly
when the measure is but one component of a broader, multiplicitous regulatory scheme, the objec-
tive may be framed either narrowly to reflect the immediate goal of the specific measure or broadly
to capture the wider purpose of the overarching scheme. As the panel in EU–Palm Oil (Malaysia)
observes, ‘[t]here is nothing inherent in the concept of identifying a measure’s objective that dictates
the level of immediacy or specificity at which it must be defined’.56 This observation is initially made
in connection with Article 2.2 of the Technical Barriers to Trade (TBT) Agreement, where the panel
is called upon to identify whether the disputed measures pursue a ‘legitimate objective’. It remains
pertinent for present purposes given the overlapping of legal elements between Article 2.2 of the
TBT Agreement and Article XX of the GATT and as the analysis regarding the former is extensively
referenced in the examination of the EU’s general exceptions defence.57

The varying degrees of immediacy in objective framing has been reflected in a number of con-
trasting WTO cases. In Brazil–Taxation, one of the Brazilian measures challenged by the EU is a tax
exemption, contingent upon the use of domestic goods, for producers of digital television transmis-
sion equipment.58 In analysing Brazil’s public morals defence under Article XX(a) GATT, the panel
recognizes that two levels of objectives may be associated with the measure: an immediate, specific
goal to ‘ensure domestic supply of digital television’ and the broad, overarching purpose of ‘bridg-
ing the digital divide and promoting social inclusion’.59 However, the former is regarded by the panel
as ‘merely intermediate’ and ‘not in and of itself a public moral objective’.60 The necessity analysis
under Article XX(a) GATT therefore centres entirely on the overarching purpose.61 A noteworthy
point is the EU’s counterargument before the panel, which challenges the panel’s objective framing
on the basis that such a general characterization would effectively allow any government to circum-
vent GATT obligations by simply asserting that the action was taken in the name of public interest.62
The panel expressly dismisses this contention, considering the identified purpose to be of sufficient
particularity.63

A similar approach to objective framing can be found in Australia–Tobacco Plain Packaging. At
issue is an Australian measure that requires tobacco products and their retail packaging to conform
to a uniform appearance (TPP measure),64 the objective of which is broadly formulated by the panel
as ‘improv[ing] public health by reducing the use of, and exposure to, tobacco products’.65 At issue

56Panel Report, EU–Palm Oil (Malaysia) (2024), para. 7.221.
57Ibid. para. 7.1074.
58Appellate Body Report, Brazil – Certain Measures Concerning Taxation and Charges, WT/DS472/AB/R, adopted 11

January 2019, paras. 1.5–1.12.
59Ibid. paras. 7.559–7.560.
60Ibid. para. 7.560. The finding was not challenged on appeal.
61Ibid. paras. 7.584–7.602.
62Ibid. para. 7.566.
63Ibid. para. 7.567.
64Appellate Body Report, Australia – Certain Measures Concerning Trademarks, Geographical Indications and other Plain

Packaging Requirements Applicable to Tobacco Products and Packaging, WT/DS435/AB/R, WT/DS441/AB/R, adopted 29 June
2020 (hereinafter Appellate Body Report, Australia–Tobacco Plain Packaging (2020)), paras. 5.7–5.13.

65Ibid. para. 6.7.
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is Article 2.2 of the TBT Agreement, which entails a necessity analysis similar to that under some
GATTandGATS general exceptions. In determining contribution, the panel considers it apt to situate
the TPP measure among ‘a broader suite of complementary tobacco control measures’, maintained
by Australia, rather than evaluating its impact as a discrete component.66 On this basis the panel
finds that the TPP measure makes a meaningful contribution ‘in combination with other tobacco-
control measures’ to the broadly framed public health object.67 In assessing the importance of the
protected values – which corresponds to ‘the risks non-fulfilment [of a legitimate objective] would
create’ under Article 2.2 TBTAgreement – the panel recognizes the ‘particularly grave’68 public health
consequences arising from the use of, and exposure to, tobacco products. The two findings are either
upheld by the Appellate Body69 or not challenged on appeal.70

The relevance of the two cases to the present subject lies in the exemplifying value of their ana-
lytical exercise: framing objectives along broad-stroke purposes, in itself, presents no fundamental
hindrance to the determination of necessity. This point is of particular importance when considered,
again, in light of the approach favoured by the EU–Palm Oil (Malaysia) panel. The EU measures
challenged in the latter dispute set a number of floor levels for the overall share of renewable energy
sources that the EU and individual Member States are required to reach within specified time
frames.71 One challenged measure qualifies the scope of and the extent to which biofuels may count
towards the achievement of these targets; specifically, the eligible contribution of ‘high indirect land
use change (ILUC)-risk biofuels’ – defined in the disputed measures as conventional biofuels made
from food or feed crops, the production area of which risks a significant expansion into high-carbon
stock land – is capped at specified levels for EU Member States.72 As per the formula set by the EU,
palm oil-based biofuel is the only biofuel that qualifies as a ‘high ILUC-risk’ and thereby subject to
these restrictions.73

The panel finds the measure to be GATT-inconsistent and turns to examining the EU’s invocation
of Article XX GATT.74 According to the EU, the wider EU regime regulating the consumption of bio-
fuels and the use of renewable energy sources forms a ‘composite whole’, from which the challenged
measures cannot be isolated.75 Hence, the objective of the challenged measures should be framed in
line with the policy aims pursued by the wider regime, including ‘mitigating climate change, preserv-
ing biodiversity, and addressing the associated moral concerns of the EU public’.76 While the panel
considers it possible, in principle, to characterize the objective of the contested measures ‘in terms
of one or more higher level objectives’,77 it chooses to define the objective in a ‘relatively narrow
and direct’78 manner as ‘limit[ing] the risk of ILUC-related GHG emissions associated with crop-
based biofuels’.79 The narrow formulation shapes the panel’s analysis significantly. Notably, the risk

66Panel Report, Australia – Certain Measures Concerning Trademarks, Geographical Indications and Other Plain Packaging
Requirements Applicable to Tobacco Products and Packaging, WT/DS435/R, WT/DS441/R, WT/DS458/R, WT/DS467/R,
adopted 29 June 2020, para. 7.506.

67Ibid. para. 7.1025.
68Ibid. paras. 7.1310 and 7.1317.
69Appellate Body Report, Australia–Tobacco Plain Packaging (2020), para. 7.2.
70Ibid. para. 6.11.
71Panel Report, EU–Palm Oil (Malaysia) (2024), paras. 2.25 and 2.28.
72Ibid. para. 2.65.
73Ibid. para. 2.54.
74Ibid. para. 7.1066.
75Ibid. para. 7.206.
76Ibid.. The EU referred to ‘energy security’ as another broader purpose pursued by the challenged measures in its first

written submission. But as the EU’s substantive claim addressed only the other three policy goals cited here, the panel observed
that it did not ‘understand [the EU] to argue that the [panel] needs to address whether the measures challenged by Malaysia
contribute to EU energy security for purposes of Article 2 of the TBT Agreement or Article XX of the GATT’. See ibid. fn 391.

77Ibid. para. 7.220.
78Ibid. paras. 7.222–7.224.
79Ibid. para. 7.218.
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of non-fulfilment – or the importance of the protected values, per the general exceptions lexicon –
is identified as ‘GHG emissions savings resulting from the promotion of conventional biofuels …
[being] partially undermined, or even completely negated, by their ILUC-related GHG emissions’,80
appearing almost paraphrastic to the framed objective itself and extending no regard to any broader
considerations that may pertain to the gravity of non-fulfilment consequences.

In doing so, the panel reasons that a wider framing would render it difficult to evaluate the contri-
bution and the risk of non-fulfilment.81 This argumentation seems untenable when put in perspective
with the analyses in Australia–Tobacco Plain Packaging and Brazil–Taxation. It is clear that existing
WTOcases do not spell out a definite position on the level of immediacy and specificity in the framing
of regulatory objectives, indicating that the WTO judiciary possesses and exercises certain discretion
over objective framing when permitted by the legal text.

4.2 Energy Security as the Frame
The discretion over objective framing affords an initial entry point to energy security claims in the
invocation of public policy exceptions. In other words, energy security may be characterized as the
very objective of a given measure and hence the frame within which a public policy defence is
examined. The EU–Energy Package dispute represents precisely this scenario.

The dispute emerged in the context of the EU’s liberalization and diversification of gas and elec-
tricity sectors, seeking to reduce the degree of control that a single undertaking can wield over the
entire energy supply chain.82 Forming part of this dispute is the EU’s Third Energy Package, a main
component of which sets ‘the criteria and procedure applicable to the granting of authorization for
transmission, distribution, supply and storage of natural gas and the operation of systems’.83 The
dispute, initiated by Russia in 2014, challenged a number of measures adopted in this regard. Of
particular relevance to the present discussion is the third-country certification scheme, under which
energy transmission system operators (TSOs) or transmission system owners are assessed in terms
of the potential risks they would pose to the EU’s ‘security of energy supply’.84 If they fail to demon-
strate that ‘granting certification will not put at risk the security of energy supply of the Member State
and the [EU]’, the competent authority ‘will’ refuse the certification.85 In practical terms, the measure
imposes energy security assessment as a prerequisite for TSOs controlled by third-country entities to
operate within the EU. TSOs controlled by domestic EU entities, however, are not subject to similar
ex ante screening processes.86

The third-country certification measure is found to be inconsistent with the EU’s national treat-
ment obligation under the GATS.87 The EU invokes Article XIV(a) of the GATS, arguing that the
measure serves to ensure energy security and is therefore necessary for maintaining public order.88
Before the panel, the definition of ‘security of energy supply’ given by the EU is multifaceted and
involves various dimensions discussed in Section 3. The EU cites the IEA’s definition of energy secu-
rity,89 which appeals to the availability and affordability of energy from an importer’s perspective,90
while also recognizing energy security to encompass ‘the ability to respond to sudden changes’ caused

80Ibid. para. 7.342.
81Ibid. paras. 7.222–7.224.
82Marhold, supra n. 12, 758.
83Panel Report, EU–Energy Package (2018), paras. 2.2–2.3.
84Ibid. para. 7.1207.
85Directive 2009/73/EC, OJ 2009 L 211/94, art. 11(3)(b).
86Panel Report, EU–Energy Package (2018), para. 7.1125.
87Ibid. para. 7.1134.
88Ibid. para. 7.1135.
89Ibid. para. 7.1150.
90See International Energy Agency, supra n. 34, 197.
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by ‘infrastructure breakdown, natural disasters, social unrest, political action or terrorism’.91 The lat-
ter aspect relates not so much to energy availability in a state of normalcy as resilience to external
shocks, including those arising from geopolitical tension.

The panel report reproduces these conceptual facets set out by the EU, without pinning down
whether the notion of energy security in the present dispute pertains more to one than the other.
However, it seems evident that the panel’s understanding of energy security in this case involves
geopolitical elements. In establishing energy security as ‘a fundamental interest of society’ under
‘a genuine and sufficiently serious threat’,92 the panel examines the possible concurrence of several
circumstances to assess the likelihood that such a threat may arise from foreign control of TSOs as
follows:93 the incentive of a foreign government to undermine the EU’s security of energy supply due
to conflicts of important economic or political interests; the ability of that foreign government to
require or induce foreign-controlled TSOs to undermine the EU’s security of energy supply; and the
ability of foreign-controlled TSOs to achieve that by, inter alia, ‘acting in a manner that is not in their
own commercial interest’.94 Thepanel’s focus on the threat posed by foreign government control to the
EU’s energy security interests, as well as its recognition of all the three circumstances as ‘reasonable
inferences’ and of the ‘real and true’ possibility that they may be simultaneous occurrences,95 clearly
demonstrate a perception of energy security with geopolitical and defensive connotations.

Having identified security of energy supply as the regulatory objective, the panel proceeds to
determine whether the third-country certification measure is ‘necessary to’ achieve this end. What
is notable about the panel’s necessity analysis, as already noted by other scholars, is the unusually
cursory manner in which the weighing and balancing test is conducted, and, consequently, the sig-
nificant amount of deference granted to the EU.96 I argue that what shapes the necessity analysis to
that effect is the panel’s recognition of energy security itself as the objective frame. Regarding the
factor of societal importance, having identified security of energy supply as an objective on its own
terms concerning ‘one of the most basic necessities of modern societies,’97 it would indeed be pecu-
liar to assign this protected interest with anything less than ‘fundamental importance’.98 Similarly,
since the identified objective is literally the statutory criterion for granting or denying market access
to TSOs under the screening mechanism, it is only logical to find the measure apt to make a mate-
rial contribution to the EU’s security of energy supply.99 With a broadly defined objective not much
more specific to ‘public order’ itself and an appraisal mechanism plainly comprising that objective
as an assessment criterion, the task of demonstrating necessity could not be exacting. Indeed, the
third-country certification measure is found to pass the necessity test.100

The panel’s approach to energy security claims is further manifested in its response to one of
the arguments raised by Russia. Russia submits that the lack of a ‘clear and consistent’ definition of
‘security of energy supply’ in the challenged measures is a deliberate tactic to maximize the EU’s dis-
cretion, so that the screening mechanism can be manoeuvred to reduce reliance on Russian natural

91Panel Report, EU–Energy Package (2018), para. 7.1151.
92The Appellate Body has observed that the standard set out in footnote 5 of the GATS is part of the meaning given to the

term ‘public order’ and therefore does not call for a separate examination. See Appellate Body Report,United States –Measures
Affecting the Cross-Border Supply of Gambling and Betting Services, WT/DS285/AB/R, adopted 20 April 2005, para. 298. The
EU–Energy Package panel refers to footnote 5 only because both parties centre their arguments around the footnote standard.
Ibid. para. 7.1144.

93Panel Report, EU–Energy Package (2018), para. 7.1170.
94Ibid. para. 7.1171 (emphasis added).
95Ibid. paras. 7.1188 and 7.1194.
96V. Pogoretskyy and K. Talus (2020) ‘The WTO Panel Report in EU–Energy Package and Its Implications for the EU’s Gas

Market and Energy Security’, World Trade Review 19, 531, 546.
97Panel Report, EU–Energy Package (2018), para. 7.1145.
98Ibid. para. 7.1212.
99Ibid. para. 7.1215.
100Ibid. para. 7.1240.
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gas imports.101 This contention, reminiscent of the EU’s in Brazil–Taxation (discussed in Section 4.1),
speaks precisely to the risk of abuse harboured within security transference.102 The panel, however,
finds the EU’s definition to be sufficiently clear for ‘assess[ing] its defence in a meaningful man-
ner’.103 It therefore seems that, for the panel, the equivocalness of energy security is neither analytically
prohibitive nor normally problematic for assessing the justifiability of the concerned measure.

4.3 Energy Security Claims within the Frame
I now turn to situations where energy security per se is not defined as the objective frame for assessing
general exceptions defences. As discussed in Section 4.1, where a general exception is formulated
with rather specific parameters and requirements, the applicable objective frame is predetermined
by legal text rather than constructed afresh case-by-case by WTO dispute settlement organs. Article
XX(j) of the GATT, which exempts measures ‘essential to the acquisition or distribution of products
in general or local short supply’, is one of these specifically worded public policy exceptions. While
this subparagraph has not been frequently invoked in WTO dispute settlement procedures, the two
disputes involving Article XX(j) GATT so far are India–Solar Cells and EU–Energy Package and have
afforded abundant material for ascertaining the WTO judiciary’s approach to energy security claims
within predetermined objective frames.

4.3.1 Energy Security Considerations and the Specified Non-Trade Value
The measure challenged in India–Solar Cells concerns the mandatory domestic content requirement
under a government initiative to promote the generation of solar power, which conditions the partici-
pation of solar power developers upon the use of certain cells and modules manufactured in India.104
The domestic content requirement is found inconsistent with India’s national treatment obligation
under Article III:4 of the GATT.105 Invoking Article XX(j) GATT to justify the measure, India argues
that the determination of a situation of ‘general or local short supply’ must take into account the
measure’s underlying objectives, including, in the context of this dispute, energy security.106 Here, the
security claim presented by India draws on the need to ‘achieve domestic resilience’ to the ‘risks asso-
ciated with supply side vulnerabilities and fluctuations’, which allegedly arise from ‘sole dependence
on imported solar cells and modules’.107

The panel seems somewhat uncomfortable with introducing energy security concerns into the
application of Article XXGATT.While acknowledging that the immediate objective of the challenged
measure – to ensure ‘access to a continuous and affordable supply of the solar cells and modules
needed to generate solar power’108 – does not ‘exist[] in isolation’ from the broader aim of energy
security, the panel does not consider energy security ‘legally relevant’ for assessing an Article XX(j)
defence.109 India’s energy security claim is therefore categorically dismissed.

The Appellate Body adopts a strikingly different stance, expressly recognizing the legal relevance
of broader policy considerations.110 Evaluation of an Article XX(j) defence can take into account
concerns of energy security, but not as the very framing of analysis; rather, they are considered within
the specific parameters imposed by legal text. As Article XX(j) GATT pertains to ‘products in general

101Ibid. para. 7.1146.
102See the text accompanying n. 29.
103Panel Report, EU–Energy Package (2018), para. 7.1153.
104Appellate Body Report, India–Solar Cells (2016), para. 1.5.
105Panel Report, India – CertainMeasures Relating to Solar Cells and SolarModules,WT/DS456/R, adopted 14October 2016

(hereinafter Panel Report, India–Solar Cells (2016)), para. 7.73.
106Appellate Body Report, India–Solar Cells (2016), para. 5.46.
107Ibid..
108Panel Report, India–Solar Cells (2016), para. 7.339.
109Ibid. para. 7.340.
110Appellate Body Report, India–Solar Cells (2016), para. 5.79.
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or local short supply’, energy security concerns ‘may inform the nature and extent of supply and
demand’ and thereby bear on the existence and degree of a situation of supply shortage.111

The Appellate Body’s interpretation of ‘products in general or local short supply’ provides further
insights into how energy security considerationsmay be incorporated within a given objective frame.
The phrasing is construed by the Appellate Body to entail a case-by-case ‘balanc[ing] of different
considerations’ to determine the amount of available supply relative to demand.112 It can be credibly
argued that various factors listed open up channels for energy security considerations to feed into
the assessment of Article XX(j) defences. For instance, when disruptions to supply stem from under-
mined energy security situations, such situations ought to be taken into account in evaluating ‘the
total quantity of imports that may be “available” to meet demand in a particular geographical area or
market’ and ‘the reliability of local or transnational supply chains’.113 An invoking Member could, for
example, demonstrate that the risks of supply disruptions arising from imported solar cells are of such
a degree that any reliance on imports cannot be reasonably expected, which then exclude imported
solar cells from the pool of ‘available’ supply.114 These inferences are not far-fetched; indeed, the panel
in the EU–Energy Package expressly recognizes that supply chain reliability may be compromised of
supply disruptions due to energy security issues.115

Another aspect relating to energy security claims in India–Solar Cells concerns the temporal
dimension of a supply shortage. In brief, the relevant point of contention is whether a supply shortage
must be actual, rather than only potential, to be eligible for invoking Article XX(j) GATT. As energy
security concerns often emerge beforematerial damage is actually registered, not tomention the con-
siderable time cost of dispute settlement processes, limiting the scope of Article XX(j) to situations of
ongoing supply shortage would effectively preclude its availability to measures taken for energy secu-
rity reasons.TheAppellate Body’s pronouncements in this dispute have indeed been taken by some to
mean such a constraint, including by the panel in EU–Energy Package.116 Understood in this manner,
the Appellate Body report has attracted criticism for overlooking energy security considerations.117

I contend, however, that no such restraint has been adopted by the Appellate Body in India–Solar
Cells. Contrasting the panel’s and the Appellate Body’s findings would once again shine a helpful light.
The term ‘products in general or local short supply’ is interpreted by the panel to cover, in principle,
only situations of an actual shortage of supply; and ‘even assuming for the sake of argument that the
concept … could be interpreted to include products at risk of being in short supply’, the scope could
not extend beyond products in ‘imminent risks’ of short supply.118 The concessive assumption and
the threshold of imminence clearly reflect the panel’s inclination to endorse a restraint of actuality.

TheAppellate Body adopts a different approach. On the one hand, it does highlight the lack of evi-
dence for ‘any actual disruptions in imports of solar cells and modules’ experienced by solar power
developers in India.119 On the other hand, and in the same paragraph, it recognizes that ‘risks inher-
ent to the continued dependence on [imports]’ are relevant for assessing ‘whether a situation of “short
supply” exists’.120 In my view, a coherent reading of these pronouncements must be based on a dis-
tinction between actual disruptions to supply, risks of short supply, and an actual situation of short
supply. By citing the panel’s finding that India has not identified any actual disruptions to supply, the

111Ibid..
112Ibid. para. 5.71.
113Ibid..
114Ibid. para. 5.77.
115Panel Report, EU–Energy Package (2018), para. 7.1346.
116Ibid. para. 7.1349. The EU challenged this interpretation in its appeal. See Notification of an Appeal by the European

Union, EU – Energy Package, WT/DS476/6, 25 September 2018, para. 17.
117Marhold, supra n. 12, 762.
118Panel Report, India–Solar Cells (2016), para. 7.255 (emphasis added).
119Appellate Body Report, India–Solar Cells (2016), para. 5.76.
120Ibid..
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Appellate Body by no means conditions the invocation of Article XX(j) GATT on the existence of
an actual situation of short supply. Rather, it simply requires the invoking Member to prove, by evi-
dencing the occurrence of such less systemic and less material situations as episodes of disruptions,
that the risk that an actual state of supply shortage should emerge is genuine and not merely hypo-
thetical. Simply put, Article XX(j) can be invoked for a potential state of short supply that has not yet
materialized, for which evidence of actual disruptions to supply need be shown. To equate this to a
categorical constraint of actuality would be an undue stretch of the legal threshold articulated by the
Appellate Body.

4.3.2 Energy Security Considerations and the Assessment of Necessity or Essentiality
No Appellate Body report has addressed energy security claims in relation to another important
requirement of provisional justification: the nexus threshold. With respect to the relevant require-
ment under Article XX(j) GATT that themeasuremust be ‘essential to the acquisition or distribution’
of the product concerned, the Appellate Body took the opportunity in India–Solar Cells to articu-
late the legal standard of essentiality, finding it to set a bar at least as high as necessity and that the
weighing and balancing test remains applicable.121 However, having determined that India did not
demonstrate solar cells to be ‘products in general or local short supply’, the Appellate Body did not
proceed to conduct an essentiality analysis on the specific facts of this case.122 From a normative per-
spective, there is no cogent reason for treating energy security claims differently between one legal
element and another under the same exception. Rather, it may be argued that the same approach
should be maintained for the sake of legal coherence and predictability. Since it has been recognized
that energy security claims can inform the examination of supply availability,123 they should likewise
be taken into account in the determination of essentiality.

In this light, the essentiality analysis in EU–Energy Package under Article XX(j) GATT is worth
reflection. The EU’s invocation of the short supply exception in this dispute concerns a regulation
adopted to complement the Third Energy Package. This so-called ‘Trans-European Networks for
Energy’ measure,124 or the TEN-E measure, seeks to facilitate investments in the cross-border energy
infrastructure to ameliorate the insufficient interconnectedness of national energy networks.125 A
less fragmented European energy infrastructure network would then ‘enable switching promptly to
alternative sources or routes of gas supply in case of disruption’.126 To this end, the TEN-E measure
provides various incentives to infrastructure projects that are designated as ‘projects of common
interests’. The criteria for designation, as characterized by the panel, centre on the objective to
diversify natural gas supply, which in practice favours projects that develop infrastructure for the
transportation of natural gas of non-Russian origin.127

The panel characterizes the TEN-E measure’s societal value as preserving the EU’s security of
natural gas supply and, cross-referencing its own analysis regarding the third-country certification
measure under Article XIV(a) GATS, reaffirms this value to be ‘of a high importance’.128 But its contri-
bution analysis is less forgiving with the EU’s energy security claim. The relevant finding is grounded
on a distinction between the ‘acquisition and distribution’ of natural gas – a requirement specified in
Article XX(j) GATT – and the security of natural gas supply. The means of contribution in respect
of an objective as broad as energy security may likewise encompass a wide range of measures, but,
as the reasoning goes, ‘not all such measures will be “essential to the acquisition or distribution” of

121Ibid. paras. 5.62–5.63.
122Ibid. para. 5.155.
123Ibid. para. 5.79.
124Regulation (EU) No. 347/2013, OJ 2013 L 115/239.
125Panel Report, EU–Energy Package (2018), para. 2.4.
126Ibid. para. 7.1361.
127Ibid. para. 7.1299.
128Ibid. para. 7.1375.
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natural gas’.129 As such, the panel observes that while diversifying the origin of natural gas suppliers is
capable of promoting energy security,130 the EU has not established how exactly the TEN-E measure
contributes to the acquisition and distribution of natural gas.131

The panel’s narrow construction of ‘acquisition and distribution’ may have stemmed from the fact
that energy security is not, in its own right, a protected non-trade value under Article XX(j) GATT.
In other words, the panel may have intended to emphasize that the burden to satisfy the specified
legal requirements cannot be relieved by simply resorting to an argument of energy security, so as to
avoid Article XX(j) GATT being turned into a mere ‘vessel’ for energy security claims. In that case, a
cautious approach to ‘acquisition and distribution’ is not in itself problematic. However, whether this
requirement has been appropriately assessed against the specific facts in EU–Energy Package is debat-
able. In my view, in the sense that diversifying the origin of suppliers contributes to energy security
by ensuring a more stable energy supply in times of highly anticipated disruption, such diversifica-
tion naturally facilitates the acquisition and distribution of energy sources. It should be mentioned
that the panel ‘note[s]’, without expressing agreement or disagreement, Russia’s contention that the
acquisition and distribution of natural gas necessarily entails buildingmore infrastructure projects.132
To the extent that this citation is meant to signal endorsement, I am critical of the panel’s position. If
reality is any indication, amore diversified and securely interconnected network of natural gas supply,
even with fewer infrastructure projects, arguably contributes to a greater extent to the acquisition and
distribution of natural gas than a larger number of projects highly concentrated in terms of origin.

5. Scrutiny of Origin-Based Discrimination
I now proceed to address another legal technique for examining energy security claims that has
emerged from the relevant jurisprudence, which targets security claims raised to justify regulatory
distinctions between products of different national origins. It should be clarified at the outset that,
while the WTO judiciary’s approach to such security claims exhibits discernible similarities with cer-
tain legal tests for assessing ‘arbitrary or unjustifiable discrimination’ under the chapeau – which is
why the following analysis turns immediately to the latter – scrutiny of origin-based discrimination
in the present context is carried out not only in relation to the chapeau elements, but also in the step
of provisional justification.

As well-established in WTO case law, the chapeau entails an examination of the ‘cause’, or ‘ratio-
nale’, that underlies the discriminatory elements of a disputed measure.133 The regulatory objective
identified in the step of provisional justification, therefore, continues to be relevant in the chapeau
analysis, serving as a point of reference for assessing the justifiability of the rationale of discrimina-
tion. Two legal tests in this respect are particularly notable for the purpose of the present discussion.
First, a justifiable discriminationmust arise from a rationale that ‘bear[s] rational connection’134 to the
regulatory objective of the disputed measure. To establish ‘rational connection’, the cause underlying
the discrimination must ‘fall within the purview’ of the prescribed non-trade value in the concerned
subparagraph and be ‘reconcil[able]’ with and not ‘go against’ the identified regulatory objective.135
Second, a justifiable discrimination should be even-handed, in the sense that products that are equiv-
alent with regard to the regulatory objective should be subject to equivalent treatment. A requirement

129Ibid. para. 7.1371.
130Ibid. para. 7.1369.
131Ibid. para. 7.1372.
132Ibid. para. 7.1362.
133Appellate Body Report, Brazil – Measures Affecting Imports of Retreaded Tyres, WT/DS332/AB/R, adopted 17 December

2007 (hereinafter Appellate Body Report, Brazil–Retreaded Tyres (2007)), para. 230.
134Ibid. para. 227.
135Ibid..
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of ‘calibration’ is the other side of the same coin: a discrimination is only even-handed when it is cali-
brated between products that vary in conditions relevant to the regulatory objective concerned.136 An
even-handedness test therefore involves gauging the alignment between the objective of the disputed
measure and the differentiating criteria of its discriminatory elements. For instance, the disputed
labelling standard in US–Tuna II (Mexico) claims to protect dolphins from the risk of harm arising
from tuna fishing.TheAppellate Body finds themeasure not ‘calibrated to the risks to dolphins arising
from different fishing methods in different areas of the ocean’,137 as it excludes only the tuna products
caught by a specific fishing method in a specific area, but not those by other fishing methods out-
side the given area that may cause similar adverse effects to dolphins, from bearing the dolphin-safe
label.138

Turning to the present context, in both EU–Energy Package and India–Solar Cells, the respon-
dents seek to justify certain origin-based discrimination through the use of security claims. In
EU–Energy Package, the third-country certification scheme subjects only foreign-controlled TSOs
to energy security assessment as a precondition for market access, while no similar requirements
are imposed on domestically controlled TSOs. In defending this discrimination, the EU argues that
foreign-controlled TSOs, due to their commercial, personal, and family links abroad, are ‘much
more vulnerable’ to inducements and requirements by the relevant foreign governments than EU-
controlled TSOs.139 In India–Solar Cells, distinction between foreign and domestic products is cited
in the step of provisional justification to assert a situation of short supply. The crux of India’s security
claim is that imported solar cells and modules cannot be considered ‘supply’ due to potential fluc-
tuations and disruptions in their availability and that, consequently, low domestic production alone
demonstrates a shortage of supply.140

Neither of the security claims results in a successful general exceptions defence. In EU–Energy
Package, the panel reckons that commercial, personal, or familial connections in foreign countries,
which render TSOs susceptible to inducements or requirements from relevant governments, may be
possessed by EU-controlled TSOs as well.141 As such, both domestic and foreign entities can expose
the EU’s energy supply to security risks. The panel therefore finds the ‘lack of any assessment’142 in
the certification measure of security risks posed by domestic entities to constitute a lack of calibra-
tion, though ‘not mean[ing] to imply that the same regulatory scheme should necessarily be applied
with respect to foreign and domestically controlled TSOs’.143 The EU’s certification measure is then
determined to be unjustified under the chapeau.

A similar line of reasoning emerged from the India–Solar CellsAppellate Body report, but this time
in relation to provisional justification rather than chapeau analysis.TheAppellate Body contends that
availability is not inherently related to national origin, reasoning that the list of factors relevant for
assessing supply and demand, as discussed in Section 4.3, may affect the availability of imported
products as much as that of domestically manufactured ones.144 Just as products manufactured at
home may be primarily exported and therefore scarcely available on the domestic market,145 it would
be unreasonable to presume the unavailability of imports in regards to such intensively traded goods

136G.C. Leonelli (2023) ‘Anti-Deforestation NPR-PPMs and Carbon Border Measures: Thinking About the Chapeau of
Article XX GATT in Times of Climate Crisis’, Journal of International Economic Law 26, 416, 423–4.

137Appellate Body Report, United States – Measures Concerning the Importation, Marketing and Sale of Tuna and Tuna
Products, WT/DS381/AB/R, adopted 13 June 2012, para. 283.

138Ibid. para. 297.
139Panel Report, EU–Energy Package (2018), para. 7.1246.
140Appellate Body Report, India–Solar Cells (2016), para. 5.51.
141Panel Report, EU–Energy Package (2018), para. 7.1250.
142Ibid. para. 7.1253 (emphasis original).
143Ibid..
144Appellate Body Report, India–Solar Cells (2016), para. 5.71.
145Ibid. para. 5.69.
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as solar cells and modules.146 India is therefore found to not have established provisional justification
under Article XX(j) GATT.

Despite the similarity in outcome, there are important nuances between the adjudicators’ treat-
ment of origin-based security claims in the two disputes. Regarding the EU’s security claim, it is
critical to note that the panel does not regard all discrimination in the energy security screening
of domestic and foreign TSOs as unjustifiable. The finding of unjustifiability hinges on the com-
plete lack of calibration, which can be fulfilled by establishing a commensurate screening scheme
that takes account of the energy security risks arising from domestically controlled TSOs caving in
to or colluding with foreign governments. The need for calibration does not, however, require that
identical screening schemes be imposed on domestic and foreign entities. In other words, the EU’s
origin-based security claim is accepted to some extent: different national origins of service providers
give rise to distinct energy security risks, though not in a dichotomous manner dividing home and
abroad. Tying back to the legal tests outlined earlier, it can be inferred from the reasoning that origin
per se is recognized as rationally connected to energy security – the regulatory objective of the certi-
ficationmeasure identified in EU–Energy Package – and as a relevant condition for classifying service
providers towhich equivalent treatment should be accorded. Arguably, had themeasure incorporated
some less strict variants of the certification scheme appropriate for domestically controlled TSOs, the
EU’s public order defence would have been successful.

As India’s origin-based security claim in India–Solar Cells is raised in relation to provisional justifi-
cation, the legal standards for chapeau analysis are technically irrelevant. However, as the line of logic
followed by the Appellate Body in dismissing India’s security claim echoes the tests of rational con-
nection and even-handedness, these tests still provide convenient analytical anchors for elucidating
the judicial organ’s position. Judging from the finding that India’s arguments are unacceptable to the
extent that they assume ‘that all imports, in and of themselves, entail supply-related risks’ and ‘that such
risks are intolerable, as long as a sufficient level of domestic manufacturing capacity of solar cells and
modules has not been met’,147 the Appellate Body does not consider the origin of products determi-
native of their associated energy security risks, nor dispositive of their availability. Given that energy
security concerns can bear on the assessment of supply and demand in the step of objective fram-
ing,148 what the Appellate Body faults in the security claim is the presumed unavailability of imports:
there can be a rational connection between origin and availability if the presence of energy security
risks justifies excluding imported products from the pool of available supply, but such a trail of rela-
tion is not intrinsic andmust be demonstrated by the respondent. If it is established, for instance, that
energy security issues have fundamentally undermined the reliability of transnational supply chains,
a case may be credibly made that imported products should not be deemed available for the purpose
of Article XX(j) GATT. India’s security claim fails as it affords no tangible evidence to prove that the
energy security concerns at issue have generated such an impact, but instead posits the connection
between product origin, energy security, and availability as a self-evident premise of analysis.

6. A Balance Struck?
Taking stock of the discussion above, a first observation is that transference of unconventional secu-
rity concepts is certainly not precluded from the legal terrain of the WTO general exceptions. While
the attempt at transference in India–Solar Cellswas once categorically dismissed at the panel stage, the
panel’s approach has been expressly overturned by theAppellate Body. Overall, claims of energy secu-
rity have been addressed and accepted to different degrees in the use of public policy exceptions, even
though relevant provisions are textually unconcerned with conventional or unconventional security
notions.

146Espa and Marín Durán, supra n. 48, 625.
147Appellate Body Report, India–Solar Cells (2016), para. 5.77 (emphasis added).
148See the text accompanying n. 113.
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Beyond this general proposition, there are a few important points to unpack further. Ambiguous
as the concept may be, it is only possible to accurately represent the adjudicators’ position on security
transference by identifying the accent of ‘energy security’ placed in each dispute. From this aspect,
taking into account the different circumstances underlying the energy security considerations in
EU–Energy Package and India–Solar Cells, a comparison of the approaches adopted by the WTO
judiciary seems to reveal a more sympathetic stance towards energy security claims arising from a
narrower, defence-oriented security notion. Some critical particularities are present in EU–Energy
Package with regards to the third-country certification measure, which is designed plainly for evalu-
ation of energy security risks arising from foreign control. One cannot miss the unique geopolitical
context of EU–Energy Package: the case was initiated after Russia’s annexation of Crimea in 2014, and
the panel report was handed down after Russia banned Ukrainian goods from transiting through its
territory, which instigated anotherWTOdispute.149 Russia’s expandingmilitary operations in Eastern
Europe at the time, and how energy imports were increasingly felt to be a leverage for restraining the
EU’s strategic responses, cast an inescapable shade of conventional security over the energy secu-
rity claims raised in this dispute. As noted in Section 4.2, the panel is apparently aware of, and does
place emphasis on, this geopolitical dimension. In contrast, the energy security claims in India–Solar
Cells are cited to justify government support measures for renewable energy generation equipment,
adopted in a context with limited defensive connotations.

The treatment of energy security claims in the two cases has been discussed side by side in the
preceding sections; a brief summary is in order here to recapitulate and highlight their differences. In
relation to the third-country certification scheme in EU–Energy Package, energy security is framed
as its very objective. As the measure is designed plainly for evaluation of energy security risks arising
from foreign control, this framing arguably eases the evidentiary burden arising from the necessity
requirement under Article XIV (a) GATS. Energy security is also in and by itself recognized as a
basis for discriminating between service providers of different origins in this case, though the ratio-
nale cannot go as far as to justify a complete disregard of any energy security risks associated with
domestic providers. Both the framing of regulatory objective and the scrutiny of origin-based dis-
crimination fare differently in India–Solar Cells. Energy security is treated not as the objective frame
per se, but a factor that may bear on the regulatory objective stipulated in Article XX(j) to acquire
or distribute ‘products in general or local short supply’. In other words, the effect of energy security
considerations on the availability of certain supplies cannot be presumed, but rather must be demon-
strated by the invokingMember. Similarly, energy security alone, withoutmore to prove its impact on
the availability of imports, falls short of justifying measures that discriminate between domestically
manufactured and imported goods.

Since the most permissive position on energy security claims has emerged in the context of per-
ceptible conventional security concerns, it appears that the existingWTO jurisprudence – despite the
expanding landscape of unconventional security concepts – leans towards re-centring transference
claims around a traditional, defence-oriented notion. At the same time, two important qualifications
must be attached to this statement. First, this statement does not amount to precluding unconven-
tional security concepts from the general exception defences. Even though the invocation of Article
XX(j) GATTwas unsuccessful in India–Solar Cells, it must not be overlooked that the Appellate Body
has recognized energy security considerations as legally relevant in respect of the prescribed require-
ments, including the determination of ‘general or local short supply’. The more lenient interpretation
endorsed by the Appellate Body for the temporal dimension of this component, extending to not only
actual but also potential situations of supply shortage, also ensures that it would not constitute a virtu-
ally absolute bar to energy security claims. It is hence clear that security concepts that aremore distant
from conventional notions can bear on the interpretation of general exceptions as well. Second, the

149See Panel Report, Russia – Measures Concerning Traffic in Transit, WT/DS512/R, adopted 26 April 2019. Consultation
was requested in this case on 14 September 2016, and the panel was composed on 9 February 2017.
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recognition of security claims that possess more defence-oriented attributes is also subject to limits.
Such limits can be discerned from EU–Energy Package, where the panel emphasizes that energy secu-
rity concerns do not relieve the EU of the burden to demonstrate ‘acquisition and distribution’ in the
essentiality analysis – although I contend, as argued in Section 4.3, that this interpretation appears
unduly restrictive. Another example in the same case is the panel’s assessment of the third-country
certificationmeasure under the chapeau: evenwhen a frame considerably forgivingwith energy secu-
rity concerns is adopted in the process of provisional justification, any origin-based discrimination
remains under scrutiny at the stage of chapeau analysis.

Overall, as the more contemporary energy security notion in India–Solar Cells is indeed con-
strained by legal confines that are more restrictive, it may be inferred that energy security claims
that are more removed from the conventional confines of national security have been addressed by
the WTO judiciary with greater caution than those exhibiting traits of a defence-oriented security
concept. There is some validity to this distinction: arguably, it is with the former type of transfer-
ence attempts that illegitimate protectionist measures would more likely come about behind the
façade of security concerns. However, it will be advisable for the WTO dispute settlement organs
not to implement this distinction as a strict dichotomy. Recalling one unconventional conception
of energy security centring around sustainability in the context of green transition in Section 3, a
rigid application of the distinction could overlook the relevance of security claims underpinned by
genuine sustainability concerns. Insofar as public money and government support – often requir-
ing measures inconsistent with GATT or GATS disciplines – are more indispensable for developing
economies in renewable energy deployment, a mechanical differentiation between conventional and
unconventional security concerns could result in systemic and disproportionate restraints on the
policy space of developing Members. WTO dispute settlement organs should exercise caution in this
regard. However, it will be a travesty to represent India–Solar Cells as an example of such bias, given
the untenable assumptions about supply availability in India’s security claims.

It should be noted that there has yet to be a test case for sustainability oriented energy security
claims. Although it remains to be seen whether and to what extent such claims would be recognized
byWTOdispute settlement organs, the factual aspects of existingWTOdisputesmay be drawnon as a
hypothetical case to aid projections. Using India–Solar Cells as an example, an energy security claim
that situates sustainability at the centre may also give rise to a defence under Article XX(j) GATT.
Instead of seeking to establish a situation of short supply based on the unreliability of imports – which
was the argumentation used by India, unsuccessfully, in the dispute – it could be contended that clean
energy supply is exposed to credible risks of global, ‘general’ shortage, and that India, a major player
in the energy transition process worldwide, must adopt measures to enhance its capacity inmanufac-
turing clean energy generation equipment. In addition, under Article XX(g) GATT, a sustainability
oriented security claim could appeal to the role of green energy transition and hence government
support in preserving clean air and a liveable climate as ‘exhaustible natural resources’. The charac-
terization of clean air as an exhaustible natural resource in WTO case law,150 in combination with
the recognized need for government intervention to counter market failure in the production and
consumption of renewable energy,151 could give substance to these contentions. However, given the
stringent scrutiny that WTO panels and the Appellate Body have exercised over origin-based dis-
crimination and the mixed empirical evidence demonstrating their benefits for the deployment of
clean energy,152 any domestic content requirements would remain difficult to defend.

To summarize, in the context of energy security, theWTO’s approach to attempts of security trans-
ference under the general exceptions is not all-or-nothing. WTO dispute settlement organs have

150Appellate Body Report, US–Gasoline (1996), 12.
151See P.D. Farah and E. Cima (2014) ‘The World Trade Organization, Renewable Energy Subsidies, and the Case of Feed-in

Tariffs: Time for Reform toward Sustainable Development’, Georgetown International Environmental Law Review 27, 515, 518.
152See J.-C. Kuntze and T. Moerenhout (2013) ‘Local Content Requirements and the Renewable Energy Industry – a Good

Match?’, International Centre for Trade and Sustainable Development, 6–12.
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recognized the pertinence of energy security and do not exclude relevant arguments from legal anal-
ysis. At the same time, energy security claims are more or less moulded and circumscribed by the
established parameters of the general exceptions, whether prescribed by legal texts or derived from
case law. Judging from the discussion above, these ‘old’ parameters have generally served as effective
but not overly restrictive guardrails in the treatment of security transference, allowing for reason-
able consideration of unconventional security claims while safeguarding against attempts to expand
unduly the outer limits of public policy exceptions. In my view, this is a balance properly struck.

The current Appellate Body impassemerits a few final remarks. In the present context, the absence
of a functioning Appellate Body is probably more detrimental to complainants and to the WTO
dispute settlement system as a whole more than it is to any respondents attempting at security
transference. As explained in the scholarship and by way of logic, respondents gain by appealing
unfavourable rulings (findings of inconsistency) into the void. Complainants, however, cannot ben-
efit in a similar way, as either accepting or appealing unfavourable rulings (findings of consistency)
into the void would end up keeping the disputed measure in place.153 Respondents have therefore
a stronger incentive to appeal into the void, which has been shown by empirical research to be
consistent with the pattern of appeals since 2020 across WTO disputes.154 In regards to the WTO
judiciary’s treatment of security transference, this asymmetrymeans that overly stringent approaches
would have less chance to impair the interests of respondents than overly expansive approaches do
to complainants. Furthermore, the present context affords (but) one example of how the ongoing
institutional paralysis could cost the WTO dispute settlement system its contemporary relevance
regarding concepts of international law in flux. Recalling the important mitigating role played by
the Appellate Body in India–Solar Cells, what is lost from its absence are crucial interpretive and dis-
cursive moments for the WTO judiciary to remain a part in shaping the meaning of ‘security’ as the
concept evolves and expands.

7. Conclusion
In present-day international affairs, a wide range of issues removed fairly from the conventional con-
ception of national security have been labelled as ‘security’ interests. The uptake of security parlance
has also reached international economic disputes, including through the invocation of exception
clauses in existing treaties. Apart from those containing express security-related phrasings, transfer-
ence of security language to contexts beyond military and defence affairs has also been attempted
under the so-called public policy exceptions, whose parameters and legal standards have largely
developed from non-security-related contexts.

The article focuses on the latter scenario through a case-specific lens, investigating the treatment
byWTOpanels and the Appellate Body of energy security claims raised under the general exceptions
– Article XX of the GATT andArticle XIV of the GATS. As a quintessential example of contemporary
security constructs, ‘energy security’ can denote a diversity of issues ranging from supply availability,
origin reliability, defensive concerns, to environmental sustainability. Various types of energy security
concerns have been cited by WTO Members in constructing general exceptions defences, giving rise
to a not yet extensive but illuminative body of cases for establishing the dispute settlement organs’
approach to security transference.

Two legal techniques can be discerned from existing case law in this respect. Under generally-
worded subparagraphs, such as Article XX(a) GATT and Article XIV(a) GATS, it is logically possible
to characterize energy security as the very objective frame for the analysis of provisional justification.
The adoption of such a broad-stroke framing could give rise to a rather lenient legal standard for nexus
analysis, including requirements that are often considered exacting to establish, such as ‘necessary to’
and ‘essential to’. Specifically worded subparagraphs, however, give rise to predetermined objective

153S. Pahis (2024) ‘Appeals after the Appellate Body’, World Trade Review 23, 296, 298.
154Ibid. 318.
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frames. As clarified by the Appellate Body in India–Solar Cells, their existence does notmerit the cate-
gorical dismissal of energy security claims either. Instead, they factor in the interpretation of – though
not automatically relieving the burden to establish – the legal requirements prescribed. Contrasting
these enabling aspects, the other legal technique is restraining in character. Throughout the steps of
provisional justification and chapeau analysis, WTO judicial bodies attentively identify and review
energy security claims that seek to justify discriminations between domestic and foreign products
or services based solely on their origins. Unless rationally connected to the regulatory objective and
applied in an even-handed manner, such distinctions are always dismissed as unjustified.

Neither of these techniques is exactly unique to energy security, as they stem from a long trajectory
of WTO jurisprudence outside the context of energy security. However, how these techniques have
been deployed byWTOpanels and theAppellate Body can be indicative of their stand on energy secu-
rity claims. Bringing the relevant case-law contexts into the picture helps elucidate the varying degrees
of recognition that the WTO judiciary has accorded to contemporary security transference claims:
more permissivewhen the security claims aremore closely related to the traditional, defence-oriented
security notion, and more cautious when that connection is more remote. However, importantly, the
practice of caution does not give rise to categorical dismissal, and the exercise of leniency is still
accompanied by guardrails against abuse. Basically, what WTO judicial bodies uphold is that the
use of security transference must not automatically relieve responding Members from the burden of
establishing the specified legal requirements of relevant general exceptions. Lastly, a sustainability-
based energy security claim has not yet been tested in WTO disputes. If and when such a claim
emerges, its interplay with Article XX(g) and (j) of the GATT would be especially noteworthy.

Overall, WTO dispute settlement organs seem to have thus far effectively contained the risk of
abuse that security claims may bring about to public policy exceptions. However, they have also
accorded much regard to unconventional security claims, a point worth highlighting as calls for
granting more policy space to Members have been gaining prominence in the research and prac-
tice of WTO law. The WTO judiciary’s treatment of unconventional security concerns is not always
without flaws; as critiqued in Section 4.3, the EU–Energy Package panel’s assessment of the TEN-E
measure’s contribution in the necessity analysis under Article XX(j) GATT seems problematic, and
its interpretation of the temporal dimension of the same subparagraph appears inconsistent with the
Appellate Body’s reading in India–Solar Cells. But these do not undermine the appropriateness of the
general stance that WTO judicial bodies have taken on contemporary security concerns, and it is
hoped that the misinterpretation and inaccuracies can be addressed in future case law.
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