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The lesson from the GMO corn dispute is export losses are not needed for legal tensions
between national measures and international commitments. The Panel Report found signals
to the market, from a measure not yet implemented, can trigger SPS obligations.

Fourth, the decision offers new indications on how SPS rules impact food safety. These are
informative even when states are not parties to the USMCA. The United States promotes its
approach to food safety when negotiating trade agreements.’’ In addition, the SPS
Agreement and other trade agreements contain similar SPS provisions as the USMCA.

National food policymakers should take note of how the ruling: defines an SPS measure,
employs risk assessment obligations, and treats glyphosate. The Panel Report suggests that
SPS obligations can be triggered by measures that have not been implemented. It
emphasized “signals” to the market to determine when SPS commitments apply (id.). Next,
the obligation to conduct a risk assessment can impact how additional rights and obligations
are examined. This has consequences for setting an ALOP. It impacts additional
commitments that measures are based on scientific principles, necessary, and not more trade
restrictive than required. Said plainly, how a government evaluates food safety risks implicate
many other SPS obligations, even if they appear distinct. Lastly, glyphosate does not enter an
examination of SPS commitments. Despite both the parties indicating glyphosate is an
essential part of trade in GMO corn or not, the reports analysis does not mention the

herbicide.!
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Court of Justice of the European Union, June 13, 2024.*

In a ruling of June 13, 2024 (Judgment), the Court of Justice of the European Union
(CJEU) heavily fined Hungary for failing to comply with a previous judgment of December
17, 2020.! Substantively, the CJEU found that Hungary disregarded the principle of sincere

50 Filippo Fontanelli, Unspoken SPS-Plus and SPS-Minus Aspirations: Biotechnologies in EU and US Trade
Agreements, 12 EUR. J. RisKk REG. 564, 571-72 (2021).

51 See, e.g., Final Report, supra note 1, paras. 137, 140-42, 153-54, 180203 (for Art. 9.6.3); paras. 230, 231,
233, 236-38 (for Art. 9.6.10).

"The views expressed in this case note are solely those of the author and its content does not necessarily
represent the views or position of the European Union Agency for Fundamental Rights.

1European Commission v. Hungary, C-808/18, ECLI:EU:C:2020:1029, Judgment (2020).


https://curia.europa.eu/juris/documents.jsf?num&equals;C-123/22
https://curia.europa.eu/juris/documents.jsf?num&equals;C-123/22

2025 INTERNATIONAL DECISIONS 557

cooperation in Article 4(3) of the Treaty on European Union (TEU)? and deliberately
evaded the application of the EU common asylum and return policy.

The 2020 judgment originated from an infringement procedure initiated by the European
Commission (Commission) under Article 258 of the Treaty on the Functioning of the
European Union (TFEU).? In that judgment, the CJEU found that Hungary had seriously
breached EU legislation on asylum and return.

In the 2024 ruling, the CJEU ordered Hungary to pay a record lump sum of €200 million
and a record-equaling penalty payment of €1 million per day of delay for continued non-
compliance counting from June 13, 2024, the date of delivery of the Judgment. In the field of
asylum and returns, the Judgment is the first CJEU ruling imposing financial sanctions,
pursuant to TFEU Article 260(2) on a member state for not complying with a previous
judgment. Its contribution to the constitutional tenets of the EU legal order is also noteworthy.

The Judgment shines light on the enforcement powers of a special legal regime under
which a non-complying member state of a regional (economic) integration organization can
face serious financial sanctions. Such a scenario is when a member state continuously
disregards a previous ruling of the court established by the same organization that had
already ruled on such breaches of law. This EU law scheme, topped by a daring CJEU, may
serve as a blueprint or model of inspiration for other (sub-)regional integration organizations
seeking better enforcement of their rules.

X ok ok ok

Proceedings Preceding the Judgment

The decision at hand originates from an infringement procedure that the Commission
initiated in 2017 against Hungary.? It was triggered by Hungary’s legislative amendments
extending the so-called “transit zone procedure” to any non-EU national (coined as
“third-country national” in EU parlance) wishing to apply for asylum in Hungary’ and
introducing the “escorting back” procedure. According to this procedure, the border police
must escort to the outer side of the fence erected at the border with Serbia any non-EU
national in an irregular situation, apprehended anywhere in the country, including those
who expressed their intention to apply for international protection.® During such “escorting
back,” no individual expulsion order (called “return decision” in EU law) is issued.

The CJEU held in a Grand Chamber ruling of December 17, 2020 in Case C-808/18
that these amendments failed to comply with EU law—specifically, the procedures for
granting international protection (laid down in the Asylum Procedures Directive),” and

2 Consolidated Version of the Treaty on European Union, 2012 OJ (C 326) 13 (Oct. 26, 2012).

3 European Union, Consolidated Version of the Treaty on the Functioning of the European Union, 2012 OJ
(C 3206) 47 (Oct. 26, 2012).

4 See, e.g.» European Commission Press Release, Migration: Commission Steps Up Infringement Against Hungary
Concerning Its Asylum Law (Dec. 6, 2017), at http://europa.cu/rapid/press-release_IP-17-5023_en.htm.

5 Act No. 20 of 2017 on Amending Laws on Further Tightening the Rules of the Asylum Procedures
Conducted at the Border, Arts. 5-9.

6 Act No. 89 of 2007 on State Borders, Art. 5(1b); Act No. 80 of 2007 on Asylum, Art. 80/](3).

7 European Union, Directive 2013/32/EU of the European Parliament and of the Council of 26 June 2013 on

Common Procedures for Granting and Withdrawing International Protection (Recast), 2013 OJ (L 180) (June
29, 2013).
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expelling (returning) those non-EU nationals who do not have a right to stay (governed by
the Return Directive).® Key infringements of EU law consisted of: (1) restricting access to
the asylum procedure; (2) unlawfully detaining asylum applicants in two transit zones
located at the fenced Serbian border; (3) failing to observe the right to remain in Hungary
pending a final court decision on the appeal of rejected asylum applications; and (4) the non-
respect of the principle of non-refoulement and procedural safeguards when removing
unlawfully staying non-EU nationals from the country.’

New Legal Suit and the Ensuing Judgment

In February 2022, the Commission brought a new action against Hungary before the
CJEU for failure to comply with the above-mentioned judgment, seeking the imposition of
financial sanctions (lump sum and periodic penalty payment) in application of TFEU
Article 260(2).

In its submission to the CJEU, the Commission applied its internal guidance' to propose a
minimum amount of lump sum of €1.044.000 and a penalty payment of nearly €16.400 per day
of delay from the date of delivery of the new judgment until the date Hungary complies with the
2020 ruling. Amounts were calculated by using a coefficient of seriousness of 13 on a scale of
1-20 and a coefficient for duration of 1 on a scale of 1-3, combined with Hungary’s ability to pay.
The Commission argued that the infringed EU rules were of particular importance, including
those that are essential to ensure the effective application of the 1951 Refugee Convention'!
within the remit of the EU legal order and various rights enshrined in the Charter of Fundamental
Rights of the EU'? (Charter), such as the right to asylum, the principle of non-refoulement, and the
right to an effective judicial remedy. It also claimed that non-compliance by Hungary with the
2020 judgment had significantly impacted both the public interest (i.e., the persistent non-
compliance with the EU asylum acquis'® sets bad precedent for other member states and
undermines the Common European Asylum System), and the individual interests of the third-
country nationals concerned. Further aggravating circumstances included “repeated infringe-
ments of EU migration and asylum law, manifest disregard of the principle of primacy of EU law
and the explicit refusal to comply with [the CJEU] judgment” (para. 90).

In the Judgment, the CJEU found, siding with the Commission on the above claims, that
Hungary has not taken the measures necessary to comply with its 2020 ruling on several
accounts, hence breaching TFEU Article 260(1). Points of persisting non-compliance with

8 European Union, Directive 2008/115/EC of the European Parliament and of the Council of 16 December
2008 on Common Standards and Procedures in Member States for Returning Illegally Staying Third-Country
Nationals, 2008 OJ (L 348) (Dec. 24, 2008).

9 See European Commission v. Hungary, supra note 1, para. 315.

19 European Commission, Communication from the Commission — Application of Article 228 of the EC
Treaty, SEC(2005)1658 (Sept. 20, 2006); European Commission, Communication from the Commission —
Adjustment of the Calculation for Lump Sum and Penalty Payments Proposed by the Commission in
Infringement Proceedings Before the Court of Justice of the European Union, Following the Withdrawal of the
United Kingdom, C(2021)2283 (Apr. 13, 2021).

" Convention Relating to the Status of Refugees, 189 UNTS 137 (July 28, 1951).

12 European Union, Charter of Fundamental Rights of the European Union, 2012 OJ (C 326) 391 (Oct. 26,
2012).

13 The Commission initiated seven infringement procedures against Hungary on the matter, four of which
have been subsequently referred to the CJEU.
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EU law concerned: (1) the lack of effective, easy and rapid access to the asylum procedure;
(2) the non-respect of the right of asylum applicants to remain in Hungary pending a final
court decision on the appeal of their rejected claim; and (3) the non-respect of the principle
of non-refoulement and various procedural safeguards when removing unlawfully staying
non-EU nationals. Hungary’s claim of not actually removing rejected asylum applicants
before the appealed decision becomes final was rejected, since “mere administrative practices,
which by their nature are alterable at will by the authorities and are not given the appropriate
publicity” (para. 81) do not constitute the proper fulfillment of EU obligations.

As a next step, the CJEU determined the financial sanctions against Hungary for its failure
to implement the 2020 ruling—going much beyond what the Commission had requested.
The CJEU first recalled that the rationale of TFEU Article 260(2) procedure is “inducing a
defaulting Member State to comply with a judgment establishing a failure to fulfil
obligations [and] a lump sum and a penalty payment, are both intended to achieve that
objective” (para. 96)."* The CJEU—possessing full discretion on the matter>—ordered a
record lump sum payment of €200 million (over 191 times what the Commission had
originally sought) and a record-equaling penalty payment of €1 million per day of delay until
the 2020 ruling is complied with (over 61 times what the Commission had proposed). This
sizable periodic penalty payment was divided—somewhat arbitrarily as for the amounts—
between penalties for non-compliance with various provisions of the EU asylum acquis
(€900,000 per day) and violations of several provisions of the EU return acquis (€100,000
per day).

Multiple reasons linked to the seriousness and the duration of the infringements, taking
into account Hungary’s ability to pay, justified the unprecedently high sum of the pecuniary
sanctions.

As regards seriousness, by the above breaches of EU law, Hungary has been deliberately
evading the application of the common EU asylum policy as a whole and a number of rules
relating to the return of non-EU nationals in an irregular situation. The great importance of
the fundamental rights interfered with—enshrined in the Charter, the 1951 Refugee
Convention and the European Convention on Human Rights'®—played a central role in the
CJEU’s assessment of seriousness. Moreover, failing to comply with a judgment “relating to a
general and persistent practice” makes infringements even more serious (para. 112). The
CJEU added that Hungary’s deliberate evasion of the application of the EU’s common
asylum and return policy forms an “unprecedented and exceptionally serious infringement of
EU law, which represents a significant threat to the unity of EU law and to the principle of
equality of the Member States [under] Article 4(2) TEU” (para. 107). This finding has
deeper and more cross-cutting, structural underpinnings: “unilaterally upsetting the balance
between the advantages and obligations arising from its membership of the [EU], [Hungary]
calls into question observance of the principle of equality of the Member States before EU
law. That failure in the duty of solidarity accepted by the Member States by the fact of their
accession to the [EU] strikes at the very root of the EU legal order” (para. 117).

14 See also European Commission v. Romania (Closure of Landfill Sites), C-109/22, ECLLEU:C:2023:991,
Judgment, para. 50 (2023).

15 See also id., para. 51 (together with the case law cited therein).

16 Convention for the Protection of Human Rights and Fundamental Freedoms, Nov. 4, 1950, 213 UNTS
221 [hereinafter ECHR].
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The CJEU went on to pronounce that the above-described conduct, representing an
extremely serious threat to the unity of EU law, has an extraordinarily serious impact both on
private interests, particularly the interests of asylum applicants, and on the public interest. In
particular, Hungary’s failure to fulfill its obligations under the EU asylum and return acquis
has the effect of transferring to the other member states its responsibility. It includes financial
responsibility for ensuring: (1) the reception of asylum applicants; (2) the examination of
their applications; and (3) the return of non-EU nationals who do not have the right to stay
in the Union. All this seriously undermines the principle of solidarity—one of the
fundamental values the EU is founded on pursuant to TEU Article 2—and fair sharing of
responsibility between the member states that governs, more specifically as per TFEU Article
80, the common EU asylum and immigration policies.

The Judgment also regarded the recurrent breaches of EU asylum law by Hungary—
epitomized by other CJEU rulings condemning the non-application of intra-EU relocation
of asylum applicants,w the criminalization of assistance to asylum applicants,18 and the
Hungarian “embassy procedure” to apply for asylum and the lack of access to the
territory'*—as aggravating circumstances. The same goes for Hungary having disregarded
the foundational EU principle of sincere cooperation (TEU Article 4(3)) by enacting new
legislation extending the applicability of the initially non-compliant national law (on which
the CJEU already ruled in 2023).%°

As for the duration of the infringements, Hungary’s lack of efforts to implement the 2020
judgment over three and a half years was an additional factor underpinning the huge fine,
given that “the process of compliance must be initiated at once and completed as soon as
possible” (para. 130).?! The Judgment stressed that the prolonged failure to comply with a
CJEU ruling heavily undercuts the principles of legality and res judicata in a Union based on
the rule of law.

* ok ok ok

Dedicated procedures enforcing compliance with judgments of international judicial
bodies are still rare in international law. To take two examples, first, in case of non-
compliance with a decision of the International Court of Justice, “the other party may have
recourse to the [United Nations] Security Council, which may, if it deems necessary, make
recommendations or decide upon measures to be taken to give effect to the judgment.”*?
Second, within the Council of Europe, it is the Committee of Ministers that is in charge of
the execution of the judgments of the European Court of Human Rights—which procedure,
lacking legally binding outcome, does not have sharp teeth either: at last the Committee of
Ministers can consider various “measures to be taken.”** It is thus apparent that pecuniary

17 European Commission v. Republic of Poland and Others, C-715/17, C-718/17 and C-719/17, ECLL:EU:
C:2020:257, Judgment (2020).

mEuropean Commission v. Hungary, C-821/19, ECLI:EU:C:2021:930, Judgment (2021).

19 European Commission v. Hungary, C-823/21, ECLL:EU:C:2023:504, Judgment (2023).

20 ]d

2 See also European Commission v. Romania (Closure of Landfill Sites), supra note 14, para. 67 (and the case law
cited therein).

22 Charter of the United Nations, Art. 94(2), June 26, 1945, 1 UNTS XVI.

B ECHR, supra note 16, Art. 46(4)—(5).
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sanctions ordered by the same international (regional) court whose original ruling was not
implemented remains quite unique.

The scheme of the “lump sum” and “penalty payment” as financial sanctions under TFEU
Article 260(2), directed against non-compliant member states, has also been considered by
the International Law Commission when working on state responsibility. It was, however,
rejected due to lack of embeddedness of this concept in general international law.>4 Still,
imposing such financial sanctions by the CJEU on stubbornly non-performing member
states has been established judicial practice in the Union over the past two decades.”” The
amounts of such “lump sum” and “penalty payment” can be, as a measure of last resort,
deducted from the EU budget allocations to the member state.

Turning to the concrete case, it is without a doubt that the underlying 2020 judgment,
finding serious infringements of the EU asylum and return acquis by Hungary, has been
sufficiently important to merit a Grand Chamber adjudication. The subsequent Judgment,
albeit delivered by a five-member chamber, was no less important. The CJEU took
Hungary’s persistent—and even provocative—failure to comply with EU law and a previous
ruling confirming these EU law breaches as seriously as this omission warranted, which
translated into the record scale of the pecuniary sanctions.?® The Judgment, which is the first
CJEU ruling pursuant to TFEU Article 260(2) in the field of asylum and returns, is of great
importance on several accounts, also from the perspective of international law.

A peculiarity of the case is that the breaches of (at first sight) technical provisions of the
EU asylum and return acquis cascaded, by their nature and combination, into the
obstructing of the entire EU common asylum policy—with even farther-reaching
consequences (see paras. 105—13). This constituted, on a more abstract level, a significant
threat to the unity of EU law, by seriously undermining the principle of solidarity between
member states (TEU Article 2) as well as disrespecting the principle of sincere cooperation
(TEU Article 4(3)) and the equality of member states (TEU Article 4(2)). The reasoning of
the Judgment thus showcases a carefully crafted fi/ d'or leading from more technical breaches
of EU law that are “symptomatic of wider violations of more fundamental EU norms,”*’
including certain Charter rights, to findings of constitutional character, tied with various
facets of the core EU value of rule of law (TEU Article 2). All these violations of EU norms of
higher order can be conceived as “second-instance non-compliance” with Union law. They
stem from the accumulated gravity of breaches of more technical rules of EU law in the
concrete policy field at hand (asylum and return), adding to the latter another (higher) layer
of breach.

Beyond the specifics of the case, the CJEU expressed clear understanding of the broader
and highly detrimental implications of Hungary’s misconduct, as the ruling’s remarkably
strong constitutional language undeniably demonstrates. When reading the Judgment, one

24 United Nations International Law Commission, Third Report on State Responsibility, by Mr. James
Crawford, Special Rapporteur, paras. 383-84, UN Doc A/CN.4/507 and Add 1-4 (Mar. 15, June 15, July 10
and 18, and Aug. 4, 2000).

25 See, . 2., Pal Wennerés, Making Effective Use of Article 260 TFEU, in THE ENFORCEMENT OF EU LAW AND
VALUES (Andras Jakab & Dimitry Kochenov eds., 2017).

26 Cf Gavin Barrett, Rule of Law Chickens Coming Home to Roost: The Ruling in Case C-123/22 European
Commission v Hungary, VERFASSUNGSBLOG (June 21, 2024), at https://verfassungsblog.de/rule-of-law-
chickens-to-roost.

27 1d
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feels like falling into an “all-star gala” of key EU constitutional law concepts, such as sincere
cooperation, equality of member states, primacy of EU law, rule of law, good faith, and
solidarity, popping up line after line. All of them have been mobilized to underpin the
CJEU’s grave concerns about the wider effects of Hungary’s non-compliance on the
functioning of the entire EU legal order, hitting the “very root” of that corpus juris (para.
117). What stands out prominently is the CJEU’s willingness to play big when ultimately
guarding the basic tenets and the integrity of the EU legal system, and to flex its muscles,
conveying thus a firm message with an exclamation mark, when imposing unprecedentedly
high financial sanctions in a rule of law case. Legal scholars have already lamented on how to
make more successful the rule of law litigation in the EU and to use the most adequate EU
rules on which to base such proceedings.”® By putting on display a series of core
constitutional principles of EU law (see above) in a dispute concerning a specific (technical)
policy area, the Judgment brings more tangible ammunition by formulating a strong, rule of
law relevant constitutional language that can be transplanted into other contexts, too. Here
goes then a judicial blueprint for other EU rule of law backsliding litigators to follow.

In a “like father, like son” manner, some of the basic EU law concepts relied on by the
CJEU have their corresponding notions or doctrines in international law. The foundational
law of treaties principle of pacta sunt servanda (codified in Articles 26-27 of the 1969 Vienna
Convention on the Law of Treaties),?’ for instance, surfaces in the Judgment at several
points. It is when the CJEU reminds Hungary that a “Member State cannot plead practical,
administrative or financial difficulties or difficulties of a domestic nature to justify failure to
observe obligations arising under EU law” (para. 74); and more specifically when rejecting
Hungary’s attempt to stall compliance by turning to its Constitutional Court to rule (see
paras. 121-22). In this regard, the Judgment reasserted the primacy of EU law, even vis-a-vis
domestic constitutional law, which has been recently challenged by certain national apex
courts.”® The same applies to the general principle of good faith, inherent to pacta sunt
servanda and an essential component to guide states’ actions in their international legal
relations.’' The CJEU recurrently employed a key EU law manifestation of it: the principle
of sincere cooperation (TEU Article 4(3)). Likewise, the lack of good faith in Hungary’s
course of action expressly features at one point underpinning the seriousness of the
infringements of EU law (see para. 132). Similarly, more on the side of sectorial substantive
norms at issue, the CJEU continued to defend the essence of the universal human right to
seek asylum, including asylum seekers’ access to territory at EU external borders, by

28 See, e, ¢., Zoltan Szente, Challenging the Basic Values — Problems in the Rule of Law in Hungary and the Failure
of the EU to Tackle Them, in THE ENFORCEMENT OF EU Law AND VALUES: ENSURING MEMBER STATES’
COMPLIANCE (Andrés Jakab & Dimitry Kochenov eds., 2017); Christophe Hillion, Overseeing the Rule of Law in
the EU: Legal Mandate and Means, in REINFORCING RULE OF LAW OVERSIGHT IN THE EUROPEAN UNION
(Carlos Closa & Dimitry Kochenov eds., 2016).

29 Vienna Convention on the Law of Treaties, May 23, 1969, 1155 UNTS 331.

30 Consider, e.g., the German Federal Constitutional Court PSPP ruling (BVerfG, 5 May 2020, 2 BvR 859/
15, ECLI:DE:BVerfG:2020:rs20200505.2bvr085915); and the Polish Constitutional Tribunal judgment in case
K-3/21 (Oct. 7, 2021).

31 See notably GA Res. 2625 (XXV), Declaration on Principles of International Law Concerning Friendly
Relations and Cooperation Among States in Accordance with the Charter of the United Nations (Oct. 24, 1970).
For leading academic commentary on the principle of good faith, consider, e.g., Guillaume Futhazar & Anne
Peters, Good Faith, in THE UN FRIENDLY RELATIONS DECLARATION AT 50 AN ASSESSMENT OF THE
FUNDAMENTAL PRINCIPLES OF INTERNATIONAL LAW (Jorge E. Vifiuales ed., 2020).
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underlying the significance of the 1951 Refugee Convention “which constitutes the
cornerstone of the international legal regime for the protection of refugees” (para. 108).%
Therefore, when existential threats to the unity of EU law need to be addressed and the
CJEU mobilizes a wide range of EU structural principles and doctrines of constitutional
importance, the international law backbone of many of those becomes more visible. No
matter how much autonomy EU law claims, it is still firmly rooted in international law. The
EU legal system keeps on operating, in one way or another, in the legal space set out by the
latter; and ultimate arguments to protect its unity and integrity at least draw inspiration from
the key premises and principles of the international legal order.

Finally, from a more practical perspective, the question arises: how can the Commission
ensure that Hungary actually pays this enormous fine ordered by the CJEU? Members of the
Hungarian government, including the prime minister, bluntly rejected to pay even a penny
from the lump sum and the penalty payment—and the latter has been still accumulating, as
no EU-compliant legislative measure has been enacted yet, accompanied by aligned
administrative practice, since the delivery of the Judgment. Given that the country
subsequently missed two payment deadlines (the first in late August and the second
mid-September 2024), the Commission triggered the “offsetting procedure™ to deduct the
€200 million lump sum from Hungary’s allocated share of the EU budget, looking into
various financial envelopes expected to be disbursed to the country. In a similar vein, the
Commission sent Hungary the first notice to pay the first batch of the penalty payment (the
accumulated sum of three months—€93 million) in the beginning of November 2024.34
Due to the government’s extreme reluctance, the actual enforcement of the penalties remains
to be seen. Likewise, assessing their effectiveness on actually remedying the situation of
persistent breaches of EU law and forcing Hungary to align its laws and practice with its
duties assumed under the EU Treaties is a story for another day. The CJEU, on its part, has
done its utmost for sure, in the spirit of taking extreme measures (i.e., unprecedentedly high
financial sanctions) in extreme situations. By doing so it equally served the purpose of
sending a clear message with an exclamation mark to other member states reluctant to
implement the EU asylum acquis.>> Openly flouting the EU common rules on migration

32 See also Eugénie Delval, La Hongrie viole de maniére inédite et exceptionnellement grave le droit de 'Union, en
ludant délibérément application de la politique commune en matiére dusile er d’immigration, CAHIERS DE
CEDEM (July 25, 2024), at https://uclouvain.be/fr/instituts-recherche/juri/cedie/actualites/delval-juin2024.
heml.

33 0n offsetting in recent CJEU case law, see Republic of Poland v. European Commission, T-200/22 and
T-314/22, ECLLI:EU:T:2024:329, Judgment (2024) (the General Court confirmed the Commission’s decisions
to recover penalty payments from member states by offsetting).

34 Nikolett Halész, European Commission Sends Payment Notice to Hungarian Government, TELEX (Nov. 5,
2024), ar hups://telex.hu/english/2024/11/05/european-commission-sends-payment-notice-to-hungarian-
government.

3 Following the 2015-2016 European migration and refugee crisis, the Czech Republic, Poland, and Slovakia
also attempted to get rid of certain asylum-related EU law obligations. See Slovak Republic and Hungary v.
Council of the European Union, C-643/15 and C-647/15, ECLL:EU:C:2017:631, Judgment (2017)
(unsuccessful action to annul EU legislation on intra-EU relocation quotas for asylum applicants); and
European Commission v. the Republic of Poland and Others, C-715/17, C-718/17 and C-719/17, ECLLEU:
C:2020:257, Judgment (2020) (infringement action—non-implementation of EU legislation on intra-EU
relocation quotas for asylum applicants).
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and asylum can cost an awful lot of money for a rogue member of the bloc, hence they
should think twice before engaging in such extremely deconstructive action.

TamMAs MOLNAR

European Union Agency for Fundamental Rights/
WU Vienna University of Economics and Business
doi:10.1017/4il.2025.10080

INTERNATIONALE HUMANITARE HILFSORGANISATION V. GERMANY. JUDGMENT. At
https://hudoc.echr.coe.int/#{%22itemid%22:[%22001-228016%22]}.
European Court of Human Rights, October 10, 2023.*

On October 10, 2023, the European Court of Human Rights (ECtHR) issued a judgment
upholding the decision of the German authorities to suspend the organization International
Humanitarian Aid Association (Hilfsorganisation) because of “knowingly support[ing]
international terrorism, directly or indirectly” (para. 102). Germany had shut down
Hilfsorganisation, proscribing it and ordering confiscation of its assets, on the grounds that one
of the entities it funded was the Gaza-based “Islamic Society” (Salam), which was allegedly affiliated
with Hamas (para. 9). According to Germany, this presumed indirect funding of Hamas violated
the principle of “international understanding between peoples” (Vélkerverstindigung) (para. 1),
which is entrenched in the German Constitution,' and also reflected in the German Associations
Act.zAccording to the Federal Constitutional Court, an association “meets the requirements for a
prohibition . . . when it actively advocates and promotes violence or similarly serious actions
violating international law, such as terrorism in international relations or among parts of the
population,” and this may also be the case “when an association supports third parties . . . .”

Hilfsorganisation complained before the ECtHR alleging a violation of their freedom of
association (Article 11 of the European Convention on Human Rights (ECHR)). The
Chamber unanimously found that the interference with the applicants’ freedom of
association was justified, necessary in a democratic society, and proportionate to the aim
pursued by the national authorities, since states, according to the Court, should be able to
take measures “so that their territory is not used to facilitate terrorism and the bringing of
violence into conflicts abroad” (para. 75). Following the refusal of the Grand Chamber to
grant a request for referral under Article 44(2) of the ECHR on February 19, 2024,% the
judgment of the Chamber became final.

The judgment provided a unique—and arguably missed—opportunity for the Court to
examine the fine line between terrorist financing and humanitarian aid, in the context of
associations’ cross-border activities. It also reveals the inherent limitations in the Court’s role,

*Open Access funding provided by the Qatar National Library.

! Basic Law for the Federal Republic of Germany, Art. 9 (2) (amended in 2012): “Associations whose aims or
activities contravene the criminal laws or that are directed against the constitutional order or the concept of
international understanding shall be prohibited.”

21d, paras. 1, 29; German Law Association Act (VereinsG) of August 5, 1964 (last amended Nov. 30, 2020).

3 Order of the First Senate of 13 July 2018, 1 BvR 1474/12, 1 BvR 670/13 and 1 BvR 57/14, at 3(a), 3(c)
(stating in 3(c), that: “An association meets the requirements for a prohibition under Article 9(2) third alternative
of the Basic Law when it actively advocates and promotes violence or similarly serious actions violating
international law, such as terrorism in international relations or among parts of the population.”).

4ECtHR, Grand Chamber Panel Decisions (Feb. 19, 2024).
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