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Abstract

Freedom is one of the fundamental rights enshrined in Art. 2(2)(2) of the German Constitution. However,
nearly 30,000 remand prisoners were incarcerated in pre-trial detention in Germany in 2017 pending trial.
Due to the presumption of innocence, remand prisoners are subjected to a flagrant violation of their con-
stitutional right to freedom. After outlining the legal pre-requisites of pre-trial detention under German
law, this article addresses various legal areas of conflict arising from periods of prolonged pre-trial deten-
tion by examining a case brought before the Federal Constitutional Court in Germany in 2018. At the same
time, the article demonstrates how severely pre-trial detention affects the personal lives of remand prison-
ers. The longer any such period of pre-trial detention lasts, the more important the question is whether this
deprivation of liberty can be justified. Over the past few years, the number of cases involving protracted
pre-trial detention has increased dramatically due to overworked courts. By emphasizing that a lack of
judicial resources cannot justify lengthy terms of pre-trial detention, this article highlights the importance
of the fundamental right to freedom of each and every one of us.

Keywords Right to freedom; prolonged pre-trial detention; case study; overworked courts in Germany

A. Introduction

Imposing pre-trial detention on a suspect is one of the most drastic measures courts can under-
take. However, under certain circumstances, it is indispensable to maintain order in society and to
protect the community from offenders. In light of Article 2(2)(2) of the Basic Law (Grundgesetz
(GG)),' Germany’s constitution, which grants German citizens the right to freedom, it is impor-
tant that pre-trial detention is implemented appropriately and is not abused by the judicial system.
With regard to pre-trial detention, the right to freedom is of the utmost importance as the accused
has not yet been tried by a court of law and there may indeed not be any sufficiently compelling
evidence that the accused is guilty of the offense. Therefore, pre-trial detention may only be
ordered in exceptional circumstances. Nevertheless, judges are increasingly facing difficulties such
as a short time span to decide whether imposing pre-trial detention is necessary to protect the

*All authors are students of law at the Friedrich-Alexander Universitat Erlangen-Niirnberg in Germany, participating in an
extracurricular advanced legal English program. The authors wish to thank Dr. Kevin Pike and Prof. Dr. Christoph Safferling for
providing them with the opportunity to write this contribution to the German Law Journal and for their support throughout.
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community. Furthermore, when ordering pre-trial detention, the prosecution service may often
not yet have adduced sufficient evidence to support the judges in their assessment. This is exac-
erbated by an increased caseload and a significant lack of judicial resources. As a consequence,
courts are overloaded, which often leads to excessively lengthy terms of pre-trial detention. Thus,
the question arises as to whether the malfunctioning of the judicial system can justify the limi-
tation of the suspects’ constitutional rights. This Article will, therefore, focus on reassessing the
general concept of pre-trial detention.

B. Recent Case Concerning Prolonged Pre-Trial Detention in Germany?

In Dresden, on November 3, 2016, a suspect was placed in pre-trial detention, accused of having
committed aggravated blackmail and the use of force or threats against life or limb pursuant to §
255 of the German Criminal Code (Strafgesetzbuch (StGB))? as well as of having formed a criminal
organization in violation of § 129 StGB. The corresponding indictment issued by the prosecution
service in Dresden was served on the third criminal chamber at the Regional Court of Dresden
(Landgericht Dresden) on April 27, 2017. On the same day, the third criminal chamber’s presiding
judge announced that the respective criminal chamber could not set a firm trial date in the imme-
diate future due to a considerably increased volume of criminal cases and resultant backlogs,
which contributed to extended waiting times. Thus, an additional criminal chamber—the six-
teenth criminal chamber —was created, and a new panel of judges was assigned to the case.
Consequently, the main proceedings were not opened until December 6, 2017. At this juncture,
the defendant in question had already spent thirteen months in pre-trial detention, even though
he had applied to revoke the arrest warrant and lodged both a complaint and a constitutional
complaint. Subsequently, complex legal disputes arose with regard to the lengthy period of time
that the suspect had been kept in pre-trial detention. These disputes will be examined below, once
the legal pre-requisites of pre-trial detention in Germany have been outlined.

C. Legal Pre-Requisites of Pre-Trial Detention in Germany

The main objective of pre-trial detention is to ensure the execution of criminal procedures by
preventing suspects from evading criminal proceedings, committing further offenses, or tamper-
ing with evidence pending their trial.*

I. Fundamental Principles

Pre-trial detention is a measure employed to monitor suspects. When assessing pre-trial detention
matters, three fundamental principles must be heeded: The principle of proportionality, the pre-
sumption of innocence, and the principle of expediency.

1. Principle of Proportionality
The principle of proportionality is the principle that frames any use of pre-trial detention.’ In the
German Code of Criminal Procedure (Strafprozessordnung (StPO)), § 112(1)(2) StPO explicitly

“Bundesverfassungsgericht [BVerfG] [Federal Constitutional Court] Nov. 6, 2018, NEUE JURISTISCHE WOCHENSCHRIFT
[NJW] 2948, 2018 (Ger.).

3STRAFGESETZBUCH [StGB] [PENAL CODE], § 255.

“Bundesverfassungsgericht [BVerfG] [Federal Constitutional Court] Dec. 15, 1965, 19 ENTSCHEIDUNGEN DES
BUNDESVERFASSUNGSGERICHTS [BVERFGE] 342, 347-49, 1965 (Ger.); Bundesverfassungsgericht [BVerfG] [Federal
Constitutional Court] May 3, 1966, 20 ENTSCHEIDUNGEN DES BUNDESVERFASSUNGSGERICHTS [BVEREGE] 45, 49, 1966
(Ger.); Bundesverfassungsgericht [BVerfG] [Federal Constitutional Court] July 27, 1966, 20 ENTSCHEIDUNGEN DES
BUNDESVERFASSUNGSGERICHTS [BVERFGE] 144, 147, 1966 (Ger.).

SURs KINDHAUSER & KAY SCHUMANN, STRAFPROZESSRECHT § 9 (Baden-Baden ed., 5th ed. 2019); LOWE-ROSENBERG, DIE
STRAFPROZESSORDNUNG UND DAS GERICHTSVERFASSUNGSGESETZ — GROSKOMMENTAR, ZWEITER BAND §§ 72-1364, 112 para.
29 (Peter Rief$ ed., 25th ed. 2005) [hereinafter LOWE-ROSENBERG GROBBKOMMENTAR].
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stipulates that custody “may not be ordered if it is disproportionate to the significance of the case
or to the penalty . . . likely to be imposed.”® Despite not being stipulated in the German Basic Law,
the principle derives from the rule of law pursuant to Article 20(3) of the German Basic Law and is
valid throughout German public law.” It states that any measure by the State must be convenient
to achieve its purpose,® which means that there is no way of attaining the purpose’ which is more
lenient and appropriate than its influence on those affected.!’ In the case of custody, this depri-
vation of liberty can only be the ultima ratio if it is entirely necessary for the common benefit.!!
Regarding criminal procedure, this implies that custody cannot be imposed if it is not proportional
to the crime or the penalty, as expressly stated in §§ 112(1) StPO.'? There is also a need for one of
the grounds stated in §§ 112(2), (3), and 112a StPO, which must be equally important compared
to the right to freedom of the accused in order to justify the measure.!* This purpose must be
reasoned meticulously.'

2. Presumption of Innocence

The second principle is the presumption of innocence stated in Article 6(2) of the European
Convention on Human Rights (ECHR): “Everyone charged with a criminal offence shall be pre-
sumed innocent until proved guilty according to law.”!> Similar wording can be found in the
Charter of Fundamental Rights of the European Union.'® In Germany, however, this has no con-
stitutional priority.'” This is justified with the concept of human dignity under Article 1(1) GG'®
as well as the principle of the rule of law under Article 19(4) GG'® and Article 20(3) GG. Pre-trial
detention basically rejects the presumption of innocence as there is no conviction based upon the
alleged offender’s guilt, but rather merely on the grounds of arrest under §§ 112(2), (3),and § 112a
StPO.?° The sole option available to vindicate this is by strictly maintaining the principle of
proportionality.?!

3. Principle of Expediency

The third principle that has particularly practical relevance is the principle of expediency.?* Even
though the wording is ambiguous, expediency, in this case, does not aim for a short but, rather, an
expeditious trial. Article 5(3)(1) ECHR stipulates that “everyone arrested or detained . . . shall be
brought promptly before a judge or other officer authorized by law to exercise judicial power and
shall be entitled to trial within a reasonable time.”** The importance of this becomes apparent as it

SStGB, § 112 at para. 1, sentence 2.

StGB, § 112 at para. 1, sentence 2.

"LOWE-ROSENBERG GROBKOMMENTAR, supra note 5.

8HANs D. JARASS & BODO PIEROTH, GRUNDGESETZ FUR DIE BUNDESREPUBLIK DEUTSCHLAND — KOMMENTAR art. 1, para. 46
(15th ed. 2018).

9Bundesverfassungsgericht [BVerfG] [Federal Constitutional Court] Apr. 10, 1997, 96 ENTSCHEIDUNGEN DES
BUNDESVERFASSUNGSGERICHTS [BVERFGE] 10, 21, 1997 (Ger.).

1014,

USTRAFPROZESSORDNUNG: MIT GVG UND EMRK § 112, para. 106 (H. Satzger et. al. eds., 2d ed. 2016) [hereinafter
STRAFPROZESSORDNUNG].

2HUBERTSCHORN, DER SCHUTZ DER MENSCHENWURDE IM STRAFVERFAHREN 115 (1963).

BJURGEN PETER GRAF, KARLSRUHER KOMMENTAR ZUR STRAFPROZESSORDNUNG § 112, paras. 1, 44 (8th ed. 2019).

“1d. at para. 2.

>European Convention on Human Rights art. 6(2) (1950) [hereinafter ECHR].

Charter of Fundamental Rights of the European Union art. 48(1), 2010 O.J. (C 83) 389 [hereinafter Charter].

7Kraus BoHM & ERIC WERNER, MUNCHENER KOMMENTAR ZUR STRAFPROZESSORDNUNG § 112, para. 4. (Ist ed. 2014).

8GG; see also, LOWE-ROSENBERG GROBKOMMENTAR, supra note 5, § 112 at para. 38.

1919 BVerfGE 342, 348 (Ger.).

LoWE-ROSENBERG GROBKOMMENTAR, supra note 5, § 112 at para. 37.

ZIKINDHAUSER & SCHUMANN, supra note 5, § 9 at para. 4.

22STRAFPROZESSORDNUNG, supra note 11, § 112 at para. 132.

23ECHR, art. 5(3).
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is once again stated in Article 6(1)(1) ECHR. The Charter of Fundamental Rights of the European
Union also mentions the right to a hearing within a reasonable time by a tribunal established at
law.?* Under German legislation, this is again not directly stated in the German constitution; how-
ever, it is implied in the right to freedom of the accused set down in Articles 2(2) and 104 GG*
and under the rule of law in Article 20(3) GG.?® With regard to remand detention, the principle of
expediency is even more significant than in other criminal proceedings.”” The right to freedom
gains in importance the longer the custody lasts, as any such deprivation of liberty causes serious
problems at a personal level for a remand prisoner. After months—or even years—of pre-trial
detention, prisoners are subjected to financial problems, loss of employment, health issues, the
destruction of their social life, and even reputational damage. Therefore, the effect on the detainee
during the period of pre-trial detention, and the consequences that the person concerned has to
deal with afterward, must be viewed critically.?®

II. The Level of Suspicion

Section 112(1) StPO provides two cumulative prerequisites for pre-trial detention. Pre-trial deten-
tion may only be imposed by the competent judicial authority if there is evidence giving rise to the
strong suspicion that the accused committed the offense and if an additional ground for the arrest
exists. Under German law, there are three different levels of suspicion, each of which is required to
be able to enter a new stage of the criminal proceedings.

For the first level, the public prosecution office needs to be provided with sufficient factual
indications to initiate investigations by the police pursuant to § 152(2) StPO, the lowest level
of initial suspicion, commonly referred to as the Anfangsverdacht. If the investigations proffer
sufficient grounds to then be able to proffer public charges—which constitutes the next level
of suspicion, the so-called hinreichender Tatverdacht (adequate grounds for suspicion)—the pub-
lic prosecution office is obliged to press charges by submitting the indictment to the competent
court in accordance with § 170(1) StPO. However, imposing pre-trial detention upon someone
requires the highest level of suspicion, namely dringender Tatverdacht (strong suspicion).
Pursuant to § 112(1) StPO, judges may only order pre-trial detention if there is a strong prob-
ability that the suspect has actually committed the offense.”” At the same time, the probability that
the suspect will actually be convicted must outweigh the likelihood of an acquittal.>® When judges
decide whether to remand a suspect in custody pending trial and are satisfied that both these
requirements are met, they are empowered to issue a written arrest warrant pursuant to § 114
StPO. The judges are obliged to make an expeditious decision thereupon relating directly to
the current findings by the prosecution service and the police.*!

Ill. The Grounds for Remand Detention

In addition, §§ 112 and 113 StPO*? provide three grounds for arrest: Flight or the risk of abscond-
ing, tampering with evidence, as well as other grounds for remand detention.

24Charter, art. 47(2).

Z5STRAFPROZESSORDNUNG, supra note 11, § 112, at para. 132.

2LOWE-ROSENBERG GROBKOMMENTAR, supra note 5, § 112 at para. 35.

27STRAFPROZESSORDNUNG, supra note 11, § 112 at para. 132.

BGRAF, supra note 13, § 112 at para. 3.

YKraus BoHM & ERIC WERNER, MUNCHENER KOMMENTAR ZUR STRAFPROZESSORDNUNG § 112, para. 22. (1st ed. 2014).
014, at para. 24.

31d. at para. 27.

328 TRAFPROZESSORDNUNG [STPO] [CODE OF CRIMINAL PROCEDURE] §§ 112, 113.
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1. Flight or the Risk of Absconding

Among the reasons for arrest, flight and the risk of absconding are by far the most common rea-
sons for imposing pre-trial detention. In Germany in 2017, 27,836 remanded prisoners from a
total of 29,548 detainees were held in pre-trial detention on precisely these grounds.* The term
Flucht (flight) pursuant to § 112(2) no. 1 StPO covers two alternative actions, which can exist
contemporaneously and which both lead to the imposition of pre-trial detention: The action
of absconding itself (fliehen) and the action of going into hiding (sich verborgen halten). Both alter-
natives require the accused’s will to evade ensuing criminal proceedings.** Section 112(2) no. 2
StPO, in turn, covers the risk of flight, which is, by definition, a higher probability of the suspect
evading the criminal proceedings than participating in them, and the assessment thereof requires a
case-by-case analysis.”> However, in light of the flagrant violation of the right to freedom, judges
deciding this must not merely focus on a small number of criteria such as the length of the penalty
anticipated and the gravity of the offense committed.*

2. Tampering with Evidence

In accordance with § 112(2) no. 3 (a)-(c) StPO, the judge deciding whether to remand a suspect in
custody may issue an arrest warrant based upon the risk of tampering with evidence when the
“accused’s conduct gives rise to the strong suspicion that he would, pending his trial, destroy,
alter, remove, suppress, or falsify evidence; improperly influence the co-accused, witnesses or
experts, or cause others to do so.” 3’

3. Other Grounds for Remand Detention

In addition to these grounds, the judge deciding may resort to pre-trial detention when there is a
strong suspicion that the accused will re-offend or continue to commit one of the major offenses
listed in § 112(a) StPO and when “certain facts substantiate the risk that prior to final conviction
he will commit further serious criminal offences of the same nature or will continue the criminal
offence.”*® Moreover, as stipulated in § 112(3) StPO, the judge may impose remand detention if
the potential perpetrator is suspected of a particularly serious offense, including severe terrorist
offenses and any capital offenses.*

IV. Duration and Prolonging of Pre-Trial Detention

As stipulated in § 120(1) StPO, any arrest warrant has to be revoked as soon as the prerequisites
for pre-trial detention are no longer met or when the prolonging of pre-trial detention appears
disproportionate to the significance of the case or the probable sentence. Furthermore, § 121(1)
StPO provides the safeguard that pre-trial detention “for one and the same offence” may only
exceed the regular duration period of six months if “particular difficulty, the unusual extent of
the investigation[,] or some other important reason” justifies the prolonging of the pre-trial deten-
tion.*” In accordance with the recent leading case law of a German Higher Regional Court, a per-
manent backlog of cases and a lack of judicial resources cannot be considered as “other important

33DESTATIS STATISTISCHES BUNDESAMT, page 380.

34GRAF, supra note 13, § 112 at para. 10.

¥Id. at 16.

BoHM & WERNER, supra note 29, § 112 at para. 25.

3StPO, § 112 (2)(3)(a—c).

BId., § 112a.

39V OLKERSTRAFGESETZBUCH [VSTGB] [CODE OF CRIMES AGAINST INTERNATIONAL Law], §§ 6(1), 13(1) (Ger.); STGB, §$
129a(1-2), 129b(1), 211, 212, 226, 306b, 306¢, 308(1-3).

40StPO, § 121(1).
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reason(s)” which would justify the continuation of pre-trial detention pursuant to § 112(1) StPO.*!
In accordance with § 122 StPO, the competent Higher Regional Court has the jurisdiction to
decide whether the requirements to order the continuation of pre-trial detention are fulfilled once
an oral hearing involving the accused and his defense lawyer has taken place. Therefore, in the
absence of a clear-cut provision, no mandatory time limit for pre-trial detention has thus far been
stipulated under German law.

D. Judicial Review

With regard to judicial control, remand prisoners are entitled to appeal at any time against any
action or measure implemented during their pre-trial detention pursuant to § 117 StPO and § 304
StPO. Furthermore, § 121 StPO provides that the competent Higher Regional Court is obliged to
review the respective pre-trial detention requirements after the regular duration of six months has
expired, provided that the main trial has not yet begun.

E. Suspect’s Complaints Directed at the Constitutional Court of Sachsen and the
Higher Regional Court of Dresden*?

The following section of this Article examines whether the prolonging of pre-trial detention—which
amounted to thirteen months—was wrongful in the above-mentioned case. This will be done by
applying the aforementioned statutory provisions and principles governing pre-trial detention in
Germany to the case. Once the Higher Regional Court of Dresden (Oberlandesgericht Dresden
(OLG Dresden)) had ordered the extension of the suspect’s pre-trial detention on May 29, 2017
and September 13, 2017, the suspect lodged a constitutional complaint to the Constitutional
Court of Sachsen (Verfassungsgerichtshof des Freistaates Sachsen) on October 26, 2017, referring
to the latter continuation order. However, after his complaint had been dismissed, his ensuing appli-
cation to the Regional Court of Dresden of February 7, 2018, to revoke the respective arrest warrant
pursuant to § 117 StPO (Haftpriifungsantrag) was also denied.

Subsequently, on February 21, 2018, the suspect lodged a complaint pursuant to § 304 StPO to
the OLG Dresden, claiming that the prolonging of his pre-trial detention was wrongful.
Ultimately, his complaint was dismissed by the OLG on March 27, 2018 on the same grounds
for which the Constitutional Court of Dresden had previously dismissed his constitutional com-
plaint. In fact, both courts deemed the further continuation of the pre-trial detention justified and
proportionate in light of the suspect’s fundamental right to freedom.

In detail, both courts held that all prerequisites pursuant to §§ 112, 114, and 121 StPO were met
throughout the whole period of pre-trial detention and, therefore, they did not find a violation of
the principle of expediency. At any time, two grounds for arrest—the danger of absconding and
the danger of tampering with evidence—justified the judges resorting to pre-trial detention.
Although the claimant is a German citizen, he has an immigrant background, which would easily
enable him to flee and remain abroad. Additionally, the evasion of criminal proceedings in
Germany is facilitated through the suspect’s membership in a criminal organization operating
in Germany. Thus, both courts concurred that the suspect was a flight risk.

While none of the defendant’s actions implied any tampering with evidence, both courts held
that the mere fact that he was a member of a criminal organization was sufficient to presume that
he was also likely to tamper with evidence. The court considered that the same organization’s

“Bundesverfassungsgericht [BVerfG] [Federal Constitutional Court] Mar. 16, 2006, NEUE JURISTISCHE WOCHENSCHRIFT
[NJW] 1336, 1336-39, 2006 (Ger.); BVerfG: Uberlastung eines Gerichts kein Grund fiir Aufrechterhaltung der
Untersuchungshaft, BECK-AKTUELL (June 26, 2018), https://rsw.beck.de/aktuell/daily/meldung/detail/bverfg-ueberlastung-
des-gerichts-kein-grund-fuer-aufrechterhaltung-der-untersuchungshaft.

42NJW 2948 (2948-50) at paras. 6-14 (Ger.).
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other members had already attempted to tamper with evidence in parallel proceedings.*’
Therefore, the OLG Dresden was justified in ordering the continuation of the pre-trial detention.
Furthermore, the defendant’s allegations that the prolonging of his pre-trial detention violated the
principle of expediency were strongly denied by both courts. In spite of being inundated with
complex cases, the third, as well as the additional sixteenth criminal chamber at the Regional
Court of Dresden, had actively promoted the proceedings after the opening decision.

Additionally, the Regional Court of Dresden adequately substantiated the denial of the defend-
ant’s application to revoke his arrest warrant to the effect that the defendant needed to be served
with further investigative results before the main trial could begin. Thus, it was legitimate to post-
pone the original beginning of the main proceedings until December 6, 2018. Furthermore, an
average of one hearing day a week was deemed sufficient, given the fact that two parallel proceed-
ings dealing with other members of the same criminal organization—who were largely accused of
the same offenses—were also being tried twice a week. Consequently, in total, three hearings were
scheduled per week, which was deemed appropriate.

In conclusion, the unusual extent of the investigation, the overriding suspicion that the defendant
had committed a serious offense, and the likelihood of a long sentence being imposed necessitated
the prolonging of the pre-trial detention in light of the principle of proportionality. Consequently,
both complaints were dismissed for these reasons. As a last resort, the defendant filed a constitu-
tional complaint with the Federal Constitutional Court in Germany on April 27, 2018.

F. Judgment of the Federal Constitutional Court (Bundesverfassungsgericht (BVerfG))4

The suspect filed a constitutional complaint against the order from the Regional Court of Dresden
from March 27, 2018, as well as an action for a preliminary injunction with the Federal
Constitutional Court on April 27, 2018. The appellant complained of a violation of his right
to freedom, pursuant to Article 2(2)(2) GG, as well as an infringement of his right to a fair trial,
under Article 2(1) and Article 20(3) GG, because the Regional Court had, in his view, contravened
the principle of expediency. The appellant submitted that the courts’ administrative-related issues
could not justify the continuation order because the appellant had no bearing on this, and thus it
should not be attributed to him. The fact that the Regional Court of Dresden was seriously over-
stretched was known prior to August 2017, and the relevant authorities had been notified of this
situation twice, but no ensuing action had been taken. The appellant claimed that the incessant
inundation of the criminal chamber is the responsibility of the judicial administration, which is
obliged to provide the courts with sufficient personnel to ensure an effective prosecution of
adequate proceedings.

The Federal Constitutional Court substantially granted the claim pursuant to § 93a(1)(1) in con-
junction with § 93a(2b) Federal Constitutional Court Act (Bundesverfassungsgerichtsgesetz;
BVerfGG). The decision of the Higher Regional Court Dresden violated the appellant’s constitu-
tional right under Article 2(2)(2) GG.** An individual’s right to freedom must be fairly balanced
with the irrefutable need for an effective prosecution when ordering and maintaining pre-trial deten-
tion. Generally, it is merely convicted offenders that can be limited in their right to freedom. In
contrast, the presumption of innocence only permits an intervention into an individual’s freedom
under certain circumstances.

Prosecution authorities and criminal courts have to take all possible and reasonable measures
to ensure that the investigations will be concluded within the requisite period of time and that a
verdict will be rendered expeditiously. The Federal Constitutional Court determined that the main
proceedings should commence within three months after the charge had been accepted and

BStPO, § 112(2)(3).

YUNJW 2948 (2948-50) at paras. 25-42. (Ger.)
4Id. at para. 41.
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thereby reiterated that the principle of expediency already applies to the interlocutory proceedings
pursuant to §§ 199 — 226 StPO.* Pre-trial detention is not proportionate if its continuance is
caused by avoidable and unjustified delays that do not originate from within the proceedings
themselves and can, therefore, not be attributed to the accused.

The mere gravity of the offense, as well as the resultant expectation of the sentence, cannot
justify the length of pre-trial detention if the severe, yet avoidable, delays in the proceedings were
caused by the state. The congestion the courts are experiencing should never be a reason for a
prolonging order. Moreover, this responsibility falls within the scope of the state. One cannot
expect the accused to accept the warrant's further continuation, to a point where it is longer than
appropriate, simply because the state failed to fulfill its obligation to equip its courts properly.

Therefore, it was held that the order of the Higher Regional Court did not fulfill these provi-
sions as no constitutional and acceptable reasoning that would justify the continuation of pre-trial
detention was mentioned therein.*” The proceedings had not contributed to the expediency, which
intervention into the individual’s freedom would require. Further, the order did not adduce any
special circumstances that warranted the continuance of pre-trial detention. Thus, the constitu-
tional requirements necessary for a prolonging order were not fulfilled.

Furthermore, the Higher Regional Court did not conclusively explain why this case should be
an exception that justified the thirteen months from the beginning of pre-trial detention and the
seven months from the case being accepted by the court. It is particularly inexplicable as to why
the Regional Court needed two months after the arraignment to form another criminal chamber
to compensate for the excessive workload and take over the proceedings. The administrative prob-
lem had been known for some time and, as mentioned above, had already been reported twice
before the case was allowed. The Federal Constitutional Court reiterated that this could not be
attributed to the appellant but to the judicial administration that is responsible for equipping
the courts in time and in a way that sufficiently accomplishes the constitutional requirements
of the proceedings. The Regional Court of Dresden failed to fulfill this obligation.

Moreover, the Federal Constitutional Court decided that the frequency of the hearings was not
sufficient to meet the requirements of the principle of expediency. Because the beginning of the
main proceeding took place on December 6, 2017, the criminal division had heard the appellant’s
case less than once a week on average. The court also stated that it doubted whether the present
case was materially connected to other criminal proceedings in the same criminal chamber would
be able to compensate for the delayed start to the main proceedings and the insufficient frequency
of the hearings. The fact that a criminal chamber has affirmed the relationship between, but has
not combined, pendent cases*® cannot outweigh the fact that the appellant has to tolerate such
delays in his trial. In conclusion, the order of the Higher Regional Court Dresden dated
March 27, 2018 violated the appellant’s constitutional right pursuant to Article 2(2)(2) GG.
The constitutional claim was admissible and well-founded, and the order had to be set aside.

G. Not an Isolated Incident but Rather a Series of Cases

This present case is by no means an isolated instance. Statistics provided by the Federal Statistical
Office in Germany (Statistisches Bundesamt) illustrate that a quarter of all pre-trial detentions in
Germany in 2017 exceeded the regular maximum timespan of six months due to exceptional cir-
cumstances. In absolute numbers, this amounts to 5,942 remand prisoners from a total of 29,548
detainees who were incarcerated for a period of between six months and one year; further, 1,898
remand prisoners were kept in pre-trial detention for more than one year in 2017.* This clearly

4Id. at para. 37.
YId. at para. 32.
48Gee StPO, § 4.
49STATISTISCHES BUNDESAMT, supra note 33, at 381.
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contravenes the principle of proportionality as an arrest warrant can never be proportional if it is
not properly justified® and is thus unreasonable imprisonment without trial, which fails to con-
sider the presumption of innocence. In particular, such prolonged periods of pre-trial detention
also breach the principle of expediency.

However, it still needs to be considered that these long periods of pre-trial detention exceeding
one year are only for serious offenses such as murder—244 remand prisoners—or robbery—251
remand prisoners.”! This, in turn, leads to the presumption that the German courts are inclined to
impose pre-trial detention in particularly complex cases involving major offenses, which, however,
seems reasonable with regard to the state’s obligation to protect society. Nevertheless, pre-trial
detention always results in an encroachment onto the right to freedom of affected individuals
without a criminal conviction.

The aforementioned case has become the leading decision for a series of cases. On December 6,
2018, the Higher Regional Court of Brandenburg had to release a convicted murderer after one
year and nine months in pre-trial detention.”* Contrary to the principle of expediency, the appeal
proceedings have been delayed significantly because the court failed to compensate for its own
overstretched situation. Even though the appellant still remained a suspect, the continuation
of pre-trial detention was held to be disproportionate, and the appellant was released.

Another example of this significant problem is a decision from January 1, 2019, in which a
convicted arsonist was released after two years and ten months in pre-trial detention.”® Due to
the overburdened courts, the appeal proceedings were delayed, and the continuation order
was deemed to be no longer proportionate.>*

The most recent case from January 23, 2019 is referred to as the Babymordprozess (the baby
murder trial).”> There, a suspect was accused of murder, aggravated battery, and hostage-taking
in concomitance with attempted murder and aggravated battery. The suspect was released from
pre-trial detention because the proceedings were not held with sufficient frequency. The court
failed to reduce its workload in the criminal division in order to ensure effective prosecution.
The suspect had been held in pre-trial detention for two years and six months without being
tried. This was, unsurprisingly, held to be disproportionate and unlawful. The Federal
Constitutional Court reiterated that a prolonging order is inadmissible if it is solely based upon
the grounds of an overloaded and overstretched criminal division, irrespective of the seriousness
of the offense.”®

Statistics from the German Association of Judges (Deutscher Richterbund) recently illustrated
that the Higher Regional Courts had to revoke at least sixty-nine arrest warrants throughout
Germany in 2019.%” The accused were mostly potential recidivists or dangerous criminals, who
were released from pre-trial detention because the criminal courts were overburdened, and the
length of the proceedings was found to be disproportionate. A matter of concern is the fact that
this number has been increasing over the past several years. In 2017 there were fifty-one and in
2018 sixty-five cases in which the courts had to release suspects from pre-trial detention and forty-
one cases the year before.”® This illustrates an increase of approximately sixty percent over the past
three years.

S0STRAFPROZESSORDNUNG, supra note 11, § 112 at para. 3.

SISTATISTISCHES BUNDESAMT, supra note 33, at 381.

>20berlandesgericht Bradenburg [OLG] [Higher Regional Court of Brandenburg] Dec. 6, 2018, 1 Ws 184/18.

>3Oberlandesgericht Brandenburg [OLG] [Higher Regional Court of Brandenburg] Jan. 3, 2019, 1 Ws 203/18.

d.

>Bundesverfassungsgericht [BVerfG] [Federal Constitutional Court], Jan. 23, 2019, 2 BvR 2429/18.

1d.

5’Matthias Schroter, Strafjustiz am Limit, DEUTSCHER RICHTERBUND (Jan. 11, 2021), https://www.drb.de/newsroom/
presse-mediencenter/nachrichten-auf-einen-blick/nachricht/news/strafjustiz-am-limit-1.

81d.
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Furthermore, a further study provided by the German Association of Judges recently published
figures stating that in 2017, 2,000 thousand judges and public prosecutors were desperately needed
throughout Germany.” They claimed that the shortages in the justice system had to be filled by
creating more jobs in order to be able to sustainably staff the criminal courts and prosecute more
effectively.’ In addition, this tense situation, which the courts in Germany are currently faced
with, will become more acute within the next ten years as more than forty percent of all jurists
working for the state will retire by 2030.%! Therefore, Germany’s courts are on the brink of losing
more than 10,000 judges and public prosecutors.®?

Meanwhile, the number of young professionals and junior lawyers has been declining for years.
Consequently, the legal profession cannot cover the personnel requirements for suitable junior
employees, and this situation will deteriorate further in the years to come. The study underlined that
prompt action is required in order to ensure personnel sustainability within the German criminal
justice system. Therefore, the German Association of Judges is spurring the government into action,
demanding that they lay the foundations for the recruitment of these desperately needed junior lawyers
in order to be able to guarantee the capacity of the courts and to safeguard the rule of law.%

H. Possible Solutions and Improvements
I. Compensation

Pursuant to § 2(1) of Germany’s statute which regulates the compensation for wrongful criminal
prosecutions (Gesetz iiber die Entschdidigung fiir Strafverfolgungsmaf$nahmen (StrEG)), compen-
sation shall be paid to those who have been wrongfully detained.®* A person is considered to have
been wrongfully detained when the proceedings result in an acquittal, or they are closed due to a
lack of evidence.

The pecuniary losses incurred in pre-trial detention are compensated for in accordance with
§ 7(3) StrEG. However, the subsequent determination of the amount of lost profits, business
losses, or damage caused by the closure of a commercial enterprise is mostly inadequate. In par-
ticular, proving the requisite causality between pre-trial detention and the asserted damage is usu-
ally problematic and far from straightforward.

An initiative by the German Lawyers’ Association (Deutscher Anwaltsverein) criticizes in a state-
ment that the current compensation of €25 per day of imprisonment is inadequate. ® Instead, they
are demanding at least €100, as an intra-European comparison clearly illustrates that the level of
compensation for wrongly imposed terms of imprisonment is extremely low in Germany.*® In con-
trast, the Netherlands, for instance, provides €80-€105, Spain grants €50-€250, and Denmark and
Sweden offer €100-€250 per day. ¢’

Additionally, there have been suggestions of allocating an assistant appointed by the state to
help wrongfully detained people re-socialize and re-integrate into society.®®

Pensionierungswelle rollt auf Justiz zu - Tausende Stellen fehlen, DEUTSCHER RICHTERBUND (Dec. 28, 2018), https://www.
drb.de/positionen/themen-des-richterbundes/belastung.

01d.

old.

021d.

Die Personelle Zunkunftsfihigkeit der Justiz in der Bundesrepublik Deutschland, DEUTSCHER RICHTERBUND (Apr. 2017), http://
www.richterbund.info/pdf/DRB_Nachwuchs.pdf.

S4REINHOLD SCHLOTHAUER, HANS-JOACHIM WEIDER & FRANK NOBIS, UNTERSUCHUNGSHAFT para. 1341 (5th ed. 2016).

95SN 21/18: Haftentschadigung, DEUTSCHERANWALTVEREIN (May 31, 2018), https://anwaltverein.de/de/newsroom/sn-21-
18-haftentschaedigung?pdf=24.

o1d.

1d.

8Id.
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Nevertheless, it has to be concluded that monetary compensation is not appropriate to com-
pensate for the deprivation of liberty sustained, as, under German law, the value of liberty cannot
be quantified in material terms, which is why financial compensation can only possess a sym-
bolic value.

1. Alternatives

Regarding possible alternatives to pre-trial detention, one must differentiate between cases where
custody is absolutely necessary and cases where more favorable measures could apply. Some of
these measures are set down in 116(1)(2) StPO.* The first option for avoiding remand detention
is using a bail system, explicitly mentioned in §116(1)(2) No. 4 and §116a (1) StPO. Article.
9(3)(2) of the International Covenant on Civil and Political Rights (ICCPR) states in particular
that “it shall not be the general rule that persons awaiting trial shall be detained in custody, but
release may be subject to guarantees to appear for trial, at any other stage of the judicial proceed-
ings, and, should occasion arise, for execution of the judgement.””° This means that it would be far
more appropriate to grant bail at an international level than to hold suspects in remand detention
unreasonably.

Other options are offered in § 116(1)(2) Nos. 1-3 StPO. The judge can impose an order to force
the accused to report at certain time intervals to the judge or the criminal prosecuting authority,”*
remain at a certain place or in a specified area,’? or leave his or her private premises only under the
supervision of a designated person.”? Section 116 (1)(2) is not final; consequently, there are further
measures such as the order to surrender one’s passport or ID-card, undergo therapy, or not enter
certain buildings or premises.”* Furthermore, suspects could be subjected to electronic tagging.
Pursuant to § 68b StGB, convicted persons can be directed to carry technical means for the elec-
tronic monitoring of their whereabouts for the duration of the supervision of conduct.” This
could be used as an alternative to pre-trial detention, which is not only more cost-effective
but also a less severe infringement of the accused’s fundamental rights.”

According to Germany’s Federal Constitutional Court case law, judges must suspend the exe-
cution of the arrest warrant if a more lenient option, like those mentioned above, is available.””
Whether these options are available still depends on each individual case, but they always must be
considered.

Regarding cases where remand detention is necessary due to one of the grounds under § 112(2)
and (3) or 112a, resorting to pre-trial detention becomes more problematic. A simpler solution
would merely be to equip the courts and prosecution service with more staff. However, this prob-
lem has been discussed for decades, and no satisfactory solution has yet been found.”®

I. Conclusion

In conclusion, it cannot be justified that remand prisoners are subjected to excessively protracted
pre-trial detention merely because the courts have failed to fulfill their obligation to guarantee pro-
ceedings within an appropriate period of time. Countermeasures must be taken in order to avoid

%In the juvenile law, those measures are generally overriding section 72(I) of the Juvenile Procedure Code.
International Covenant on Civil and Political Rights (ICCPR), art. 9(3)(ii).

7IStPO, §§ 116(1), 116(2) no. 1.

7Id. at § 116(2) no. 2.

7Id. at § 116(2) no. 3.

74GRAF, supra note 13, § 116 at para. 12.

75STRAFGESETBUCH [StGB] [PENAL CODE], § 68b.

76Stephan Beukelmann, Elektronische Fufifessel, 2011 NJW-SPEZIAL 632 (2011).

7719 BVerfGE 342 (351) (Ger.).

78CLAUS ROXIN& BERND SCHUNEMANN, STRAFVERFAHRENSRECHT § 16, para. 7 (28th ed. 2014).
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such scandalous treatment. Even though effective prosecution must be maintained, the presumption
of innocence and the human right to freedom under Article 2(2)(2) GG is a constitutionally granted
right that can only be encroached as an ultima ratio measure. The overloaded courts evidently can-
not accomplish the principle of expediency. Therefore, a prolongation order of pre-trial detention
infringes the principle of proportionality if the delays fall within the scope of the state’s duties. The
judgments of Germany’s Federal Constitutional Court, as well as the statistics, all underline the sig-
nificance of this problem. Furthermore, the issues relating to the individual during and after pre-trial
detention must be taken into consideration as suspects face significant problems such as social rejec-
tion, unemployment, or financial and health issues. Government compensation for wrongfully
accused people is simply inadequate, and there is a lack of support for victims from the judicial
system. Given that the problem is likely to become even more severe in the years ahead, alternatives
must be urgently considered, and solutions must be found.
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