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I. Background 
For over twenty years, federal and state governments 
in the United States have tried to track and eliminate 
health disparities by addressing the social determi-
nants of health (SDOH), which are social and eco-
nomic conditions outside an individual’s control that 
limit an individual’s ability to reach their full health 
potential.1 In 2022, the federal government explicitly 
recognized that structural discrimination — macro-
level conditions such as residential segregation — 
limits the conditions and well-being of less privileged 
groups, which keeps these groups from reaching their 
full health potential.2 However, federal and state gov-
ernments have failed to adopt measures to eradicate 
structural discrimination in policies and plans aimed 
at addressing the SDOH and eliminating health dis-
parities.3 Instead, they have adopted the health in all 
policies (HiAP) approach to integrate policy responses 
across sectors and used health impact assessments 
(HIA) to ensure decisions regarding laws and policies 
consider the health impacts. 

Recent research has shown that the adoption 
of HiAP and use of HIAs has not resulted in broad 
changes in the SDOH or actual reductions in health 
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disparities.4 Furthermore, neither the HiAP nor the 
HIA require the government to address structural dis-
crimination, which research shows is one of the root 
causes of health disparities.5 For example, historical 
and modern-day structural discrimination in employ-
ment has limited racial and ethnic minority individu-
als’ economic conditions by segregating them to low 
wage jobs that lack benefits, such as paid sick leave 
and health insurance.6 This has been associated with 
health disparities.7 Health justice provides a commu-
nity-driven approach to transform the government’s 
efforts to address the SDOH and eliminate health 
disparities. 

Based in part on principles from the reproductive 
justice, environmental justice, food justice, and civil 
rights movements, health justice includes three guid-
ing principles: 1) truth and reconciliation; 2) commu-
nity-driven structural change; and 3) financial sup-
ports.8 By using these principles, the government can 
improve their efforts to address the SDOH and elimi-
nate health disparities by acknowledging the prob-
lem of structural discrimination; empowering less 
privileged groups to create and implement structural 
change; and providing support to redress harm.

The purpose of this commentary is to review my 
revised SDOH Framework, which includes structural 
discrimination as one of the root causes of health dis-
parities, and discuss why governments should adopt 
the principles of health justice to address structural 
discrimination and eliminate health disparities.9 This 
commentary proceeds as follows: Part II outlines my 
revised SDOH Framework, which includes many of 
the integral factors causing health disparities, such 
as structural discrimination and the law. Using home 
health care workers as a case study, Part III examines 
historical and modern-day examples of structural dis-
crimination that have limited less privileged groups’ 
access to higher wages and benefits, which is associated 
with health disparities. Finally, Part IV discusses how 
the government (federal and state) can address struc-
tural discrimination and eliminate health disparities 

through truth, reconciliation, and community-driven 
structural change maintained with financial support.

II. The Revised SDOH Framework
The current SDOH Framework includes key areas 
that limit an individual’s ability to achieve their full 
health potential, but it fails to show how structural 
discrimination is a root cause of differences in social 
and economic conditions between privileged and less 
privileged individuals. The work of public health and 
legal scholars — such as Mary Basset, Daniel Dawes, 
Gilbert Gee, Camara Jones, Nancy Krieger, Aysha 
Pamukcu, and Vernellia Randall — have shown “the 

totality of ways in which societies foster discrimina-
tion, via mutually reinforcing systems of discrimina-
tion (e.g. in housing, education, employment, earn-
ings, benefits, credit, media, health care, criminal 
justice, etc.) that in turn reinforce discriminatory 
beliefs, values, and distribution of resources.”10 

Structural discrimination — macro-level conditions 
such as residential segregation — limits the conditions 
and well-being of less privileged groups (including the 
disabled, poor, women, LGBTQIA+, the elderly, and 
racial and ethnic minorities), which keeps these groups 
from reaching their full health potential.11 Structural 
discrimination can be based on one attribute, such 
as gender identity, or multiple attributes such as race 
and class. Law (political process, statutes, regulations, 
policies, guidance, advisory opinions, cases, budgetary 
decisions, as well as the process of or failure to enforce 
the law) is one of the tools used to structure systems in 
a discriminatory way, which has been associated with 
health disparities. For example, structural discrimina-
tion in employment is evidenced by laws that allow 
employers to pay individuals with disabilities less 
than other workers, even if they are doing the same 
job.12 Structural discrimination limits the social and 
economic conditions of less privileged groups, which 
negatively impacts their health and well-being. 

Numerous scholars have proposed methodologies 
and models to show how structural discrimination 
or racism is linked to health disparities. For example, 

The purpose of this commentary is to review my revised SDOH Framework, 
which includes structural discrimination as one of the root causes of health 

disparities, and discuss why governments should adopt the principle 
of health justice to address structural discrimination  
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Professors Chandra Ford and Collins Airhihenbuwa 
created the Public Health Critical Race Praxis meth-
odology that noted structural determinism (which 
includes structural discrimination) and racial catego-
ries are the bases for ordering society, which contrib-
utes to health disparities.13 Additionally, David R. Wil-
liams et al. have created a model, entitled the house 
that racism built, showing how multiple forms of rac-
ism can affect health.14 Building on their work, my 
revised SDOH Framework, shown in Figure 1, high-
lights how structural discrimination is one of the root 
causes of health disparities.

My revised SDOH Framework provides a road-
map for how macro-level conditions are created that 
limit less privileged groups’ opportunities, resources, 
and access to healthy environments in four systems.15 

Structural discrimination is a root cause of poor 
health outcomes for less privileged groups. Law is the 
tool used by the government to structure the four key 
systems (public health and healthcare, neighborhood 
and built environment, education, and economic sta-
bility) in a manner that disadvantages less privileged 
groups. These disadvantages limit the social and eco-

nomic conditions as well as the health and wellbe-
ing of less privileged groups compared to privileged 
groups. Using the example of home health care work-
ers, who are predominately racial and ethnic minority 
women, this commentary demonstrates the connec-
tion between structural discrimination, law, systems, 
and health disparities. 

III. Employment and Health Disparities
Racial and ethnic minority women have been rel-
egated to working in low wage jobs that lack benefits, 
such as paid sick leave and health insurance, in large 
part because of historical and modern-day structural 
discrimination. One example of this employment seg-
regation is the high percentage of racial and ethnic 
minority women, who are employed as home health 
care workers (HHWs), which primarily includes 
personal care aides and home health aides.16 Home 
health care workers aid individuals with activities of 
daily living and perform clinical tasks such as tak-
ing blood-pressure readings, administering medica-
tion, and wound care.17 They are either employed by 
home health care agencies or directly by the patient 

Figure 1
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to provide care in the patient’s home. Regardless of 
the employer, HHWs are classified as domestic work-
ers. HHWs “make up a substantial share of the larger 
domestic worker job classification.”18 These workers 
remain in poverty, lack access to health care, and suf-
fer significant health disparities as a result of laws that 
advantage business owners and White workers, while 
disadvantaging racial and ethnic minority women. 

A. Gender and Racial/Ethnic Makeup of HHWs
Laws passed after slavery were initially responsible for 
employment segregation. Specifically, many south-
ern states passed “Black Code” laws after the end of 
slavery prohibiting Black Americans from working in 
any occupation other than domestic or agricultural 
service.19 Daneyelle Solomon et al. note “if [Black 
Americans] broke these laws or abandoned their jobs 
after signing a labor contract, they could be arrested,” 
imprisoned, and forced back into unpaid servitude on 
White plantations because of the 13th Amendment, 
which allows for slavery as punishment for a crime.20 
Additionally, several laws were passed that prevented 
Black Americans from migrating to northern states to 
work in other industries.21 

Consequently, throughout the late eighteenth and 
mid-nineteenth century, women of color, especially 
Black women, were relegated to working in the fields, 
cleaning houses, and watching children, which enabled 
White men and women to earn income and build 
wealth.22 Professor Peggie Smith notes, “as White, 
working-class women increasingly found jobs in the 
expanding industrial sector, domestic service became 
synonymous with Black women.” This is because of 
laws that structured the employment system in a dis-
criminatory way that prevented Black women from 
obtaining jobs outside of domestic service.23 

Between 1930 and 1940, “the percentage of White 
women employed as domestics declined from 37 to 
11 percent, while the percentage of employed Black 
women in domestic service remained roughly con-
stant, at slightly more than 50 percent,” allowing White 
men and women to work outside the home in higher 
paying jobs.24 Between 1950 and 1980, the percentage 
of Black women working in domestic service declined 
to between 11 to 5 percent.25 During this time, those 
working as HHWs also declined as the government 
prioritized providing care to the elderly and disabled 
outside of the home.26 

The need for HHWs grew27 after the Supreme 
Court’s opinion in Olmstead v. L.C. in 1999,28 which 
required States to provide community-based services 
for people with disabilities. By the late 1990s, HHWs 
were more likely to be immigrants and to have earn-

ings from other work, compared to nursing home 
aides.29 HHWs were also more likely to be in poverty 
(22%) than nursing home aides (16%) and the average 
population (12-13%).30 Today, many women of color, 
including Black women and Latinas, work as HHWs.31 
In fact, almost two-thirds of all HHWs are racial and 
ethnic minority women.32 In southern states where 
“Black Code” laws were once popular, Black women 
are still “overrepresented in the home health care 
workforce compared to the overall labor force,” with 
Black women making up 43% of HHWs, but only 11% 
of all workers in the South.33 

B. Historical and Modern-Day Structural 
Discrimination in Employment Laws
In addition to laws supporting occupational segre-
gation of women of color, many of the federal laws 
enacted during the 1930s to improve workers’ pay 
and benefits did not apply to domestic workers. For 
example, the Fair Labor Standards Act of 1938 (FLSA) 
limits the workweek to 40 hours and establishes fed-
eral minimum wage and overtime requirements.34 It 
also requires employers to keep records of the payroll. 
Although the FLSA did not explicitly bar racial and 
ethnic minority individuals from receiving these pro-
tections and benefits, it did explicitly exempt domestic 
workers, including HHWs, from these protections.35 
In 1974, the FLSA law was amended to cover domes-
tic workers, but those providing companionship ser-
vices were exempted from these protections.36 HHWs, 
who were primarily women of color at that time,37 
were determined to provide companionship services. 
Consequently, they were exempted from federal mini-
mum wage and overtime requirements regardless of 
whether they worked for an individual patient or a 
home health care agency.38 

In 2015, eighty years after the passage of the FLSA, 
the Department of Labor (DOL) issued regulations 
that for the first time made the FLSA apply to most 
HHWs.39 However, many workers still remain unpro-
tected because under the Trump Administration, the 
DOL issued guidance allowing for many HHWs to 
be labeled as independent contractors.40 This is sig-
nificant because the FLSA does not apply to indepen-
dent contractors. Thus, the FLSA still does not apply 
to many HHWs, which means they do not receive the 
federal minimum wage or overtime pay. The federal 
government has also failed to provide HHWs with 
protections for collective bargaining activities, such as 
joining unions or negotiating for higher wages. 

The National Labor Relations Act of 1935 (NLRA) 
provided collective bargaining protections for work-
ers, allowing them to join unions, which resulted in 
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higher wages and benefits, such as paid sick leave and 
health insurance.41 Workers covered by the NLRA, 
who join unions, are protected from being fired or 
punished for collective bargaining activities, such as 
negotiating for raises or benefits. However, the NLRA 
does not apply to domestic workers, which includes 
HHWs.42 Left without protection from the FLSA and 
NLRA, many HHWs remain in poverty.

A 2014 Fortune story listed the home health care job 
as one of the worst paying jobs in the United States.43 
Although the Medicaid program44 primarily funds 
HHWs, the wages of these workers are so low that 1 in 
5 (20%) are living below the federal poverty line, com-
pared to 7% of all U.S. workers, and more than half 
rely on some form of public assistance including food 
stamps and Medicaid.45 Furthermore, many still work 
longer hours than other professions, without full pay, 
which has not changed much since the 1920s. 

For example, “by 1925, while domestics regularly 
worked seventy-two to eighty-four hours a week, 
the average workweek for manufacturing workers 
declined from fifty-nine to fifty-hours a week.”46 How-
ever, domestic workers earned less than manufactur-
ing workers and “other wage-earning women who 
worked in textiles, restaurants, shops, and factories.”47 
In a 2019 study based on interviews of HHWs, some 
noted that they were working seventy-two hours a 
week, but were only being paid for thirty-six hours.48 
Other studies found that 14% of HHWs work more 
than forty hours a week49 and many HHWs work more 
than one job.50 According to a 2021 Economic Policy 
Institute report, HHWs are paid on average $13.81 an 
hour nationally, which is approximately half of what 
an average U.S. workers is paid ($27.31).51 Addition-
ally, a 2022 Economic Policy Institute blog found that 
in the south, where a majority of HHWs are Black 
women or Latinas, the average pay is less than $12 an 
hour.52 

HHWs also lack health insurance. In 2021, almost 
17% of HHWs were without health insurance and 
another 43% relied on Medicaid, Medicare, or some 
other form of public coverage.53 Approximately 26% 
of HHWs have employer sponsored health insurance, 
compared to 52% of all U.S. workers.54 In fact, most 
HHWs are “unable to afford their share of the health 
insurance premiums or they are ineligible for cover-
age because they work part time or are classified as 
independent contractors by their home health care 
agency.”55

The failure to provide HHWs with higher wages, 
overtime pay and collective bargaining rights, which 
provided access to paid sick leave and health insur-
ance, is due to structural discrimination based on race 

and gender identity. Specifically, the government used 
the law, particularly the FLSA and NLRA, to struc-
ture the employment system in a discriminatory way, 
which has disadvantaged racial and ethnic minority 
women working as HHWs. Exempting these work-
ers from the FLSA and NLRA has benefited White 
workers by boosting their wages and benefits, which 
has resulted in many of these workers entering the 
middle class.56 However, racial and ethnic minority 
HHWs remain in poverty because they are paid less 
than minimum wage, do not receive overtime pay, and 
lack benefits, such as paid sick leave. Seventy-seven 
years later, when most HHWs were finally covered by 
the FLSA, companies began classifying them as inde-
pendent contracts. This benefits the companies by 
lowering employment costs, while harming workers 
who are left with low pay and without overtime pay 
or health insurance coverage. Lack of access to health 
insurance has been associated with health dispari-
ties, particularly for racial and ethnic minority women 
working as HHWs.57

C. Health Disparities of HHWs
Few studies track the health of HHWs, but those that 
do show that HHWs not only have one of the highest 
rates of workplace injuries,58 but they also have worse 
general, physical, and mental health compared to 
other low wage workers.59 Because HHWs work alone 
in homes that are rarely designed for the proper deliv-
ery of healthcare services, HHWs tend to have higher 
rates of musculoskeletal symptoms, back injuries, 
and back pain than workers providing care in nursing 
homes.60 HHWs lost almost three times more work-
days than nursing home workers due to injury, and 
were more likely to suffer “a slip, trip, or fall in the past 
year compared with therapists and office workers.”61

Moreover, “1 out of 4 HHWs rated their general 
health as fair or poor, 1 in 7 reported poor physical 
health, and 1 in 5 reported poor mental health,” which 
was significantly higher than health care aides and 
health support workers not working in the home.62 
Low household income, history of depression, and an 
inability to see a doctor because of cost was associated 
with HHWs’ poor health status.63 Compared to health 
care aides and health support workers, HHWs were 
more likely to be women of color, have lower house-
hold incomes, and lack health insurance.64

Furthermore, because HHWs lack paid sick leave 
and the money to purchase personal protective equip-
ment, they must continue to go to work in close prox-
imity to patients that are often ill with infectious dis-
ease, like COVID-19, which has been associated with 
increased risk for contracting COVID-19.65 These 
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health disparities are in large part due to structural 
discrimination in employment that has limited HHWs 
wages as well as access to health insurance and paid 
sick leave. Health justice provides principles that can 
be used to guide the government’s efforts to address 
structural discrimination and eliminate health dis-
parities, which has harmed racial and ethnic minority 
workers, especially HHWs.

IV. Health Justice
Unlike the current measures undertaken to address 
health disparities, such as HiAP and HIA, health justice 
provides a mechanism for systems-level change that 
will not only acknowledge the problem of structural 
discrimination, but also address the SDOH through 
community-driven action. Health justice is guided by 
three principles:66 (1) truth and reconciliation;67 (2) 
community-driven structural change; and (3) finan-
cial supports.68 As shown in Figure 2, each health jus-

tice principle provides a way to address the problems 
highlighted in my revised SDOH Framework.

First, to address structural discrimination, the root 
cause of health disparities, the government (federal 
and state) should implement a truth and reconciliation 
process that acknowledges the existence of structural 
discrimination and offers individuals from less privi-
leged groups a mechanism to recover from the trauma 
of experiencing structural discrimination. Truth and 
reconciliation provide an opportunity for individuals 
from less privileged groups to heal and build trust-
ing and respectful relationships with the government, 
which is necessary for meaningful community-driven 
change.69 Some governments have already adopted 
this process to address racial disparities. 

For instance, Providence, Rhode Island adopted a 
truth and reconciliation process to address racial dis-
parities, which began with the mayor and a group of 
advisers meeting to develop “a plan for sharing the 

Figure 2 
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state’s role throughout history in the institution of 
slavery, genocide of Indigenous people, forced assimi-
lation and seizure of land; followed by city leaders 
reviewing laws and policies that resulted in discrimi-
nation against Black and Indigenous people; and con-
cluded with community discussion about the state’s 
history and the ways in which historical injustices 
and systemic discrimination continue to affect soci-
ety today.”70 This process should be used as a model. 
In the case of HHWs, the government needs to admit 
that its failure to apply the FLSA and NLRA to most 
HHWs and set Medicaid reimbursement rates at a 
level that provides a living wage for HHWs are exam-
ples of structural discrimination. The government 
(federal and state) then needs to provide HHWs with 
an opportunity to share their experiences and stories 
with the government, particularly policymakers and 
regulators. 

Second, the government (federal and state) needs 
to change the laws (political process, statutes, regu-
lations, policies, guidance, advisory opinions, cases, 
budgetary decisions, as well as the process of or failure 
to enforce the law) that structure systems in a discrim-
inatory way. These changes must be done in partner-
ship with individuals from less privileged groups to 
ensure that the laws address their needs. For exam-
ple, some state governments have already formed 
an employment relationship with HHWs, providing 
the workers with the power to negotiate and obtain 
higher wages and benefits, such as health insurance.71 
The state of Washington has been a leader in provid-
ing HHWs with the power to change the structurally 
discriminatory employment system. 

After the Quality Home Care Initiative (Initiative 
775) was passed by voters in 2001, HHWs were able to 
form a union named SEIU 775.72 As a result of the law, 
the State of Washington formed an employment rela-
tionship with HHWs and is required every two years 
to work with SEIU 775 to set the minimum wage rate 
for all HHWs, including those working for a home care 
agency and those working independently. In the first 
contract with the State, SEIU 775 was able to obtain 
health benefits for all HHWs. In the second contract, 
the State “included a wage scale with step increases 
for hours worked by home care aides, paid vacation 
time, workers’ compensation, and mileage reimburse-
ment.”73 Nationally, some HHWs have even been able 
to develop Home Care Worker cooperatives, which are 
owned by HHWs. These cooperatives gives HHWs the 
power to negotiate better wages, benefits, and worker 
conditions.74 These examples should serve as a model 
for community-driven structural change where indi-

viduals from less privileged groups work in partner-
ship with the government to transform systems.

Third, the government (federal and state) must pro-
vide financial supports to redress harm. Some govern-
ments have tried to provide financial support for indi-
viduals from less privileged groups using money from 
federal COVID-19 economic relief funds. The mayors 
of Mount Vernon, New York, and St. Paul, Minne-
sota, have used part of their economic relief funds to 
provide a guaranteed income program for some resi-
dents.75 This financial relief should be provided to all 
less privileged groups to offset the decades of unequal 
social and economic conditions they have experienced. 
For HHWs, this could be achieved by providing them 
with additional wages. In 2019, twenty-two states 
had adopted policies to provide direct care workers, 
which includes HHWs, with increased wages using 
wage pass through laws.76 Prior research has shown 
that these laws are a viable policy option for raising 
HHWs’ wages.77

Structural discrimination has resulted in centuries 
of unequal social and economic conditions for less 
privileged groups, which has limited their ability to 
reach their full health potential. This will take genera-
tions to fix. A 2016 research study found that “if the 
average wealth of a Black family continued to grow at 
the same pace it had over the past three decades, it 
would take Black families 228 years to amass the same 
amount of wealth White families had in 2016. That’s 
just 17 years shorter than the 245-year span of slavery 
in this country. For the average Latino family, it would 
take 84 years to amass the same amount of wealth 
White families had in 2013 — that’s the year 2097.”78 
Thus, it is going to take a long time, even generations, 
of intentional work to eradicate structural discrimi-
nation and eliminate health disparities. During this 
time, governments must acknowledge the problem 
of structural discrimination; empower less privileged 
groups to create and implement structural change; 
and provide support to redress harm.

Note
The author has no conflict of interest. The author wants to 
acknowledge the work of Danyelle Solomon, Connor Maxwell, 
Abril Castro, and Daniel Costa concerning historical structural 
racism and wage gaps for domestic workers, the work of Angela 
Harris, Aysha Pamukcu, Lindsay Wiley, and Emily Benfer defining 
health justice, as well as the work of PHI National and the Service 
Employees International Union to obtain rights for home health 
care workers.

References
1.  U.S. Department of Health and Human Services, “History of 

Healthy People,” available at <https://health.gov/our-work/
healthy-people/about-healthy-people/history-healthy-peo-
ple> (last visited May 3, 2022); Healthy People 2020, “The 
Social Determinants of Health,” available at <https://www.

https://doi.org/10.1017/jme.2023.3 Published online by Cambridge University Press

https://doi.org/10.1017/jme.2023.3


648 journal of law, medicine & ethics

SYMPOSIUM

The Journal of Law, Medicine & Ethics, 50 (2022): 641-649. © 2023 The Author(s)

healthypeople.gov/2020/topics-objectives/topic/social-deter-
minants-of-health> (last visited May 3, 2022).

2.  Healthy People 2020, supra note 1. 
3. R. Yearby, “Structural Racism and Health Disparities: Recon-

figuring the Social Determinants of Health Framework to 
Include the Root Cause,” Journal of Law, Medicine & Ethics 
48, no. 3, (2020): 518-526; P. Braverman et al., “Health Dis-
parities and Health Equity: The Issue is Justice,” American 
Journal of Public Health 110, Supp. 1 (2011): S149-S155; N. 
Krieger, “Chapter 3: Discrimination and Health Inequities” 
in F. Berkman et al., 2nd ed. Social Epidemiology (New York 
City, NY: Oxford University Press, 2014); D.R. Williams et 
al., “Understanding How Discrimination Can Affect Health,” 
Health Services Research 54, Suppl 2 (2019): 1374-1388. 

4. R. Hall and P. Jacobson, “Examining Whether the Health –In-
All-Policies Approach Promotes Health Equity,” Health Affairs 
37, no. 3, (2018): 364-370.

5. R. Yearby, “Racial Disparities in Health Status and Access 
to Healthcare: The Continuation of Inequality in the United 
States Due to Structural Racism,” American Journal of Eco-
nomics and Sociology 77, no. 3-4 (2018): 1113-1129; N. Krieger 
and M. Bassett, “The Health of Black Folk: Disease, Class and 
Ideology in Science,” Monthly Review 38 (1986): 74-85; Wil-
liams et al., supra note 3; Krieger, supra note 3.  

6. D. Devah et al., “Discrimination in a Low-Wage Labor Market: 
A Field Experiment,” American Sociological Review 74, no. 5 
(2009): 777-799; M. Bertrand and S. Mullainathan, “Are Emily 
and Greg More Employable than Lakisha And Jamal? A Field 
Experiment on Labor Market Discrimination,” The American 
Economic Review 94, no. 4, (2004): 991-1013; D. Solomon, C. 
Maxwell, and A. Castro, “Systematic Inequality and Economic 
Opportunity,” available at <https://www.americanprogress.
org/article/systematic-inequality-economic-opportunity/> 
(last visited May 3, 2022); C. Albiston and T.K. Green, “Social 
Closure Discrimination,” Berkeley Journal of  Employment & 
Labor Law 39, no. 1 (2018): 1-36; L. Giuliano,  D.I. Levine, 
and J. Leonard, “Manager Race and the Race of New Hires,”   
Journal of Labor Economics 27, no 4 (2009): 589-631; K. 
Parker and C. Funk, “Gender Discrimination Comes in Many 
Forms for Today’s Working Women,” available at <https://
www.pewresearch.org/fact-tank/2017/12/14/gender-discrim-
ination-comes-in-many-forms-for-todays-working-women/> 
(last visited May 3, 2022); S.K. Kang et al., “Whitened 
Résumés: Race and Self-Presentation in the Labor Market,” 
Administrative Science Quarterly 61, no. 3 (2016): 469-502.

7. R. Yearby and S. Mohapatra, “Law, Structural Racism, and 
the COVID-19 Pandemic,” Oxford Journal of Law and Bio-
science 7, no. 1 (2020): 1-20; S. Crouse Quinn et al., “Racial 
Disparities in Exposure, Susceptibility, and Access to Health 
Care in the US H1N1 Influenza Pandemic,” American Journal 
of Public Health 101, no. 2 (2011): 285–293; R. Yearby and S. 
Mohapatra, “Systemic Racism, The Government’s Pandemic 
Response, and Racial Inequities in COVID-19,” Emory Law 
Journal 70, no. 7 (2021): 1419-1473; S. Kumar et al., “The 
Impact of Workplace Policies and Other Social Factors on 
Self-Reported Influenza-Like Illness Incidence During the 
2009 H1N1 Pandemic,” American Journal of Public Health 
102, no. 1 (2012): 134-140.

8. A. Johnson, “Truth and Reconciliation in Health Care: Address-
ing Medical Racism using a Health Justice Framework,” avail-
able at <https://blog.petrieflom.law.harvard.edu/2021/09/21/
truth-and-reconciliation-health-justice/> (last visited May 3, 
2022); E.A. Benfer, S. Mohapatra, L.F. Wiley, and R. Yearby, 
“Health Justice Strategies to Combat the Pandemic: Eliminat-
ing Discrimination, Poverty, and Health Inequities During 
and After COVID-19,” Yale Journal of Health Policy, Law & 
Ethics 19, no. 3, (2020): 122-171; E.A. Benfer, “Health Jus-
tice: A Framework (And Call to Action) For the Elimination 
of Health Inequity and Social Justice,” American University 
Law Review 65, no. 2, (2015): 275-351; L.F. Wiley, “Health 
Law as Social Justice,” Cornell Journal of Law & Public Policy 
24, no. 1 (2014): 47-105; A. Harris and A. Pamukcu, “The Civil 

Rights of Health: A New Approach to Challenging Structural 
Inequality,” UCLA Law Review 67 (2020): 758-832.

9. Yearby, supra note 3.
10. Krieger, supra note 3; Krieger and Bassett, supra note 5; Har-

ris and Pamukcu, supra note 9; V. Randall, “Slavery, Segre-
gation and Discrimination: Trusting the Health Care System 
Ain’t Easy! An African American Perspective on Bioethics,” 
Saint Louis Public Law Review 15, no. 2 (1996): 191-235. 

11. Healthy People 2020, supra note 1.
12. Fair Labor Standards Act of 1938. 29 U.S.C. § 201-219. 1938.
13. C. Ford and C. O. Airhihenbuwa, “The Public Health Critical 

Race Methodology: Praxis for Antiracism Research,” Social 
Science & Medicine 71, no. 8 (2010): 1390-1398.

14.  Williams, supra note 8.
15.  Yearby, supra note 3.
16.  PHI, Direct Care Workers in the United States: Key Facts – 

Policy Research (Bronx: PHI National, 2021), at 6.
17.  Institute of Medicine Committee on the Future Health Care 

Workforce for Older Americans, Retooling for an Aging Amer-
ica: Building the Health Care Workforce (Washington, DC: 
National Academies Press; 2008).

18.  Childers et al., infra note 33.
19.  Solomon et al., supra note 6. 
20.  Id.
21.  Id.
22.  N. Banks, “Black Women’s Labor Market History Reveals 

Deep-Seated Race and Gender Discrimination,” available at 
<https://www.epi.org/blog/black-womens-labor-market-his-
tory-reveals-deep-seated-race-and-gender-discrimination/> 
(last visited May 3, 2022); T. Amott and J. Matthaei, Race, 
Gender, and Work: A Multicultural Economic History of 
Women in the U.S. (Boston, MA: South End Press, 1996); J. 
Jones, Labor of Love, Labor of Sorrow: Black Women, Work, 
and the Family from Slavery to the Present (New York: Basic 
Books, Inc., 1985).

23.  P. Smith, “Aging and Caring in the Home: Regulating Paid 
Domesticity in the Twenty-First Century,” Iowa Law Review 
92, no. 5 (2007): 1835-1865.

24.  Id.
25.  G. Kaplan, N. Ranjit, and S.A. Burgard, Lifting Gates, Length-

ening Lives: Did Civil Rights Policies Improve the Health of 
African American Women in the 1960s and 1970s, Chapter 
6, Making Americans Healthier (New York, NY: Russell Sage 
Foundation Publications): at 145-169. 

26.  L. Iezzoni, N. Gallopyn, and K. Scales, “Historical Mismatch 
Between Home-Based Care Policies and Laws Governing 
Home Care Workers,” Health Affairs 38, no. 6 (2019): 973-
980, at 974.

27.  Id. at at 976.
28.  537 U.S. 581 (1999).
29.  L. Harris-Kojetin et al., “Recent Findings on Frontline Long-

Term Care Workers: A Research Synthesis 1999-2003,” 
available at <https://aspe.hhs.gov/reports/recent-find-
ings-frontline-long-term-care-workers-research-synthesis-
1999-2003-0#sectionIV> (last visited May 1, 2022).

30.  Id.
31.  M. Zhavoronkova, R. Khattar, and M. Brady, “Occupational 

Segregation in America,” available at <https://www.american-
progress.org/article/occupational-segregation-in-america/> 
(last visited May 3, 2022).

32.  PHI, supra note 16 at 6.
33.  C. Childers, M. Sawo, and J. Worker, “State Policy Solutions 

for Good Home Health Care Jobs-Nearly Half Held by Black 
Women in the South-Should Address the Legacy of Rac-
ism, Sexism, and Xenophobia in the Workforce,” available at 
<https://www.epi.org/blog/state-policy-solutions-for-good-
home-health-care-jobs-nearly-half-held-by-black-women-in-
the-south-should-address-the-legacy-of-racism-sexism-and-
-xenophobia-in-the-workforce/> (last visited Aug. 31, 2022).

34.  Smith, supra note 23. 
35.  Solomon et al., supra note 6.
36.  Smith, supra note 23.

https://doi.org/10.1017/jme.2023.3 Published online by Cambridge University Press

https://doi.org/10.1017/jme.2023.3


health justice: engaging critical perspectives in health law and policy • winter 2022 649

Yearby

The Journal of Law, Medicine & Ethics, 50 (2022): 641-649. © 2023 The Author(s)

37.  Institute of Medicine Committee on the Future Health Care 
Workforce for Older Americans note, supra note 17.

38.  Id.
39.  80 F.R. 55029-30 (Sept. 14, 2015).
40.  U.S. Department of Labor — Wage and Hour Division, “Field 

Assistance Bulletin No. 2018-4,” available at <https://www.
dol.gov/sites/dolgov/files/WHD/legacy/files/fab2018_4.pdf> 
(last visited on May 3, 2022); Ballard Spahr, LLP – the Labor 
and Employment Group, “Labor Classification in the Home 
Health Care Industry: A Sign of What’s to Come?” avail-
able at <https://www.ballardspahr.com/alertspublications/
legalalerts/2018-07-16-labor-classification-in-the-home-
health-care-industry-a-sign-of-whats-to-come> (last visited 
on May 3, 2022). 

41.  Iezzoni, supra note 26.
42.  Id.
43.  C. Zillman, “The worst paying fastest-growing job in America,” 

available at <https://fortune.com/2014/09/15/home-care-
workers/> (last visited on May 1, 2022).

44.  42 U.S.C. 1396, 1396a(a)(1) – (2), (5).
45.  PHI, US Home Care Workers: Key Facts — Policy Research 

(Bronx: PHI National, 2018), at 3.
46.  Smith, supra note 23.
47.  Id.
48.  J.L. Shotwell, “We Just Get Paid for 12 Hours a Day, but We 

Work 34: Home Health Aide Restrictions and Work Related 
Stress,” BMC Health Services Research 19, no 907 (2019).

49.  PHI, supra note 16 at 10.
50.  A. Banerjee, E. Gould, and M. Sawo, “Setting Higher Wages 

for Child Care and Home Health Care Workers is Long Over-
due,” available at <https://www.epi.org/publication/higher-
wages-for-child-care-and-home-health-care-workers/> (last 
visited May 1, 2022).

51.  D. Asante-Muhammad, C. Collins, J. Hoxie, and E.  Nieves, 
“The Ever-Growing Gap Without Change, African-Amer-
ican and Latino Families Won’t Match White Wealth for 
Centuries,” available at <https://ips-dc.org/wp-content/
uploads/2016/08/The-Ever-Growing-Gap-CFED_IPS-
Final-2.pdf> (last visited May 3, 2022).

52.  Childers et al., supra note 33.
53.  PHI, supra note 16 at 10.
54.  Banerjee, Gould, and Sawo, supra note 50.
55.  Institute of Medicine Committee on the Future Health Care 

Workforce for Older Americans, supra note 17.
56.  Solomon et al., supra note 6.
57.  D.C. Lee, H. Liang, and L. Shi, “The Convergence of Racial 

and Income Disparities in Health Insurance Coverage in the 
United States,” International Journal of Equity in Health 20, 
no. 1 (2021): 96-104, at 101-103.

58.  S. Silver, J. Boiano, and J. Li, “Patient Care Aides: Differ-
ences in Healthcare Coverage, Health-Related Behaviors, and 
Health Outcomes in a Low-Wage Workforce by Healthcare 
Setting,” American Journal of Industrial Medicine 63, no. 1 
(2020): 60-73.

59.  Id. at 65-67. M.R. Sterling et al., “Prevalence and Predictors 
of Home Health Care Workers’ General, Physical, and Mental 

Health: Findings for the 2014-2018 Behavioral Risk Factor 
Surveillance System,” American Journal of Public Health 111, 
no. 12 (2021): 2239-2250.

60.  N. Howard and J. Marcum, “Comparison of BRFSS Data 
Between Home-Based Care Providers and Health Care Sup-
port Workers in Clinical Environments in Washington State,” 
Workplace Health & Safety 68, no. 2 (2019): 92-102.

61.  Id.
62.  Sterling, supra note 59.
63.  Id. at 2244.
64.  Id. at 2247.
65. Yearby and Mohapatra, supra note 7.
66.  E.A. Benfer and L.F. Wiley, “Health Justice Strategies To 

Combat COVID-19: Protecting Vulnerable Communities Dur-
ing A Pandemic,” available at <https://www.healthaffairs.org/
do/10.1377/hblog20200319.757883/full/> (last visited May 3, 
2022); Benfer et al., supra note 8.

67.  M. Sabatello et al., “Structural Racism in the COVID-19 Pan-
demic: Moving Forward,” American Journal of Bioethics 21, 
no. 3 (2021): 56-74 (2021); Johnson, supra note 8.

68.  Benfer et al., supra note 8.
69.  W.K. Kellogg Foundation, “Truth, Racial Healing and Trans-

formation,” available at <https://healourcommunities.org/> 
(last visited May 3, 2022).

70.  M. List, “Providence Mayor Signs Order to Pursue Truth, Rep-
arations for Black, Indigenous People,” available at <https://
www.providencejournal.com/story/news/2020/07/16/prov-
idence-mayor-signs-order-to-pursue-truth-reparations-for-
black-indigenous-people/42496067/> (last visited May 3, 
2022).

71.  A. Lieberman et al., “Valuing Home and Child Care Workers: 
Policies and Strategies that Support Organizing, Empower-
ment, and Prosperity,” available at <https://www.newamerica.
org/new-practice-lab/reports/valuing-home-child-care-work-
ers/> (last Visited May 2, 2022).

72.  Id.
73.  Id.
74.  Id.
75.  S. Holder, “2021 Will Be the Year of Guaranteed Income 

Experiments,” available at <https://www.bloomberg.com/
news/articles/2021-01-04/guaranteed-income-gains-popu-
larity-after-covid-19> (last visited May 3, 2022); E. Nelson, 
“St. Paul Will Use CARES Act Money for Guaranteed Income 
Experiment,” available at <https://www.startribune.com/st-
paul-will-use-cares-act-money-for-guaranteed-income-experi-
ment/572435192/> (last visited May 3, 2022).

76.  R. Yearby et al., “Direct Care Workers Wage Pass-Through 
Law Final Report,” available at <https://ihje.org/wp-content/
uploads/2020/12/Direct-Care-Worker-Wage-Pass-Through-
Law-Final-Report_September-2020_Insitute-of-Healing-
Justice-and-Equity.pdf> (last visited May 3, 2022).

77.  R. Baughman and K. Smith, “The Effect of Medicaid Wage 
Pass-Through Programs on the Wages of Direct Care Work-
ers,” Medical Care 48, no. 5 (2010): 426-432.

78.  PHI, supra note 16 at 10.

https://doi.org/10.1017/jme.2023.3 Published online by Cambridge University Press

https://doi.org/10.1017/jme.2023.3

