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PREFACE

1. Press Release, Nat'l Advocates for Pregnant Women, Supreme Court of New Mexico
Strikes Down State’s Attempt to Conviet Woman Struggling with Addiction During
Pregnancy (May 11, 2007) (quoting Tiloma Jayasinghe, staff attorney, responding to felony
child abuse charges brought against Cynthia Martinez by New Mexico prosecutors),
http://www.advocatesforpregnantwomen.org/whats_new/victory_in_the_new_mexico_su
preme_court_1.php.
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.guttmacher.org/fact-sheet/unintended-pregnancy-united-states (citing Susheela Singh
et al., Unintended Pregnancy: Worldwide Levels, Trends, and Outcomes, 41 STUD. FaMm.
PLAN. 241 (2010)).

5. Teen Pregnancy, GUTTMACHER INST., https://www.guttmacher.org/united-states/teens/teen-
pregnancy?gclid=CjwKCAjwnrjrBRAMEiwAXsCc44)Xs5qtl64ErzQ28pbSpZROcl._R30l
2eZgFNoCtxZO0lc3808BIZ8x0ComgOQAvD_BwE.

6. What Can SNAPS Buy?, USDA Foop AND NUTRITION SERVICE, https://www.fns.usda.gov/
snap/eligible-food-items.

7. Joan Maya Mazelis, Punishing the Poor Isn’t Just Bad Policy, It's Wasting Taxpayer Money,
The HiLL (Feb. 20, 2018), https://thehill.com/opinion/civil-rights/374700-punishing-the-
poor-isnt-just-bad-policy-its-wasting-taxpayer-money.

8. Lauren Gellman, Female-Headed Households and the Welfare System, POVERTY &
PREJUDICE: SOCIAL SECURITY AT THE CROSSROADS (June 4, 1999), https://web.stanford.edu/
class/e2g7c/poverty_prejudice/soc_sec/hfemale.htm.
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AGENCyY, https://www.cia.gov/library/publications/the-world-factbook/rankorder/2223rank
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Investigation Finds, CBS NEws (July 26, 2018, 6:14 AM), https://www.cbsnews.com/news/us-
most-dangerous-place-to-give-birth-in-developed-world-usa-today-investigation-finds/.

IMPACT EVALUATION, supra note 9.
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CNN (Apr. 17, 2018), https://www.cnn.com/2016/08/24/health/maternal-mortality-trends-
double-texas/index.html.

Sophie Novack, Texas’ Maternal Mortality Rate: Worst in Developed World, Shrugged Off
by Lawmakers, TEX. OBSERVER (June s, 2017), http://www.texasobserver.org/texas-worst-
maternal-mortality-rate-developed-world-lawmakers-priorities.

Alex Zielinski, The Growing List of Anti-abortion Bills Texas Conservative Lawmakers
Hope to Pass This Year, SAN ANTONIO CURRENT (Jan. 25, 2017), https://www.sacurrent
.com/the-daily/archives/2017/01/25/the-growing-list-of-anti-abortion-bills-texas-conserva
tive-lawmakers-hope-to-pass-this-year (“In the past few months, state lawmakers have filed
no less than 17 anti-abortion bills (and judging by past legislative sessions, more are on the
horizon).”).

Alexa Ura & Jolie McCullogh, Once Again, the Texas Legislature Is Mostly White, Male,
Middle-Aged, Texas TRIBUNE (Jan. g, 2017), https://www.texastribune.org/2017/01/09/texas-
legislature-mostly-white-male-middle-aged/ (“The members of the Texas Legislature may
be elected to represent all corners of the state, but they're not necessarily reflective of it.”).
See Danielle Paquette, Why Pregnant Women in Mississippi Keep Dying, Wash. Posr:
WONKBLOG (Apr. 24, 2015), https://www.washingtonpost.com/news/wonk/wp/2015/04/24/
why-pregnant-women-in-mississippi-keep-dying/.

See, e.g., America’s Health Rankings, Maternal Mortality in Louisiana in 2018, UNITED
HeaLTH FOUND., https://www.americashealthrankings.org/explore/health-of-women-and-
children/measure/maternal_mortality/state/LA.

States Where They Think We're Stupid: Abortion Access Under Attack in 2013, Am. CIvIL
LiBERTIES UNION, http://www.aclu.org/maps/states-where-they-think-were-stupid-abortion
-access-under-attack-2013.

Laura Bassett, More Abortion Laws Enacted in Past Three Years than in Entire Previous
Decade, HUFFINGTON POST (Jan. 3, 2014, 12:21 PM), http://www.huffingtonpost.com/2014/
o1/o3/states-abortion-laws_n_4536752.html.

. Andrea Rowan, Prosecuting Women for Self-Inducing Abortion: Counterproductive and

Lacking Compassion, 18 GUTTMACHER POL’Y Rv. 70, 70 (2015).

Those twenty-one states were: Alabama, Arkansas, Indiana, lowa, Kansas, Louisiana,
Maryland, Michigan, Mississippi, Missouri, Montana, North Carolina, North
Dakota, Ohio, Oklahoma, Pennsylvania, South Carolina, South Dakota, Texas,
Virginia, Wisconsin. For the specific provisions passed by each, see addendum.
Heather D. Boonstra & FElizabeth Nash, A Surge of State Abortion Restrictions Puts
Providers — and the Women They Serve — in the Crosshairs, 17 GUTTMACHER PoL’Y
Rev. 9, 11 (2014).

Id. at g (explaining that states enacted ninety-two abortion restrictions in 2011, forty-three
restrictions in 2012, and seventy restrictions in 2014).
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Mary Tuma, Roe’s End? Supreme Court Case Will Decide the Future of Abortion Access in
the U.S., AusTIN CHRON. (Jan. 29, 2016), http://www.austinchronicle.com/news/2016-01-
29/roes-end/.

Morgan Smith etal., Abortion Bill Finally Bound for Perry’s Desk, Trx. TRris. (July 13, 2013,
12:17 AM), http://www.texastribune.org/2013/07/13/texas-abortion-regulations-debate-
nears-climax/.

Act of July 18, 2013, ch. 1, §§ 1-12, 2013 Tex. Sess. Law Serv. 4795-802 (West) (codified at
Tex. HEALTH & SAFETY CODE ANN. §§ 171.0031, 171.041-.048, 171.061-.004, & amending
§§ 245.010—.011; amending Tex. Occ. CopE ANN. §§ 164.052, 164.055). There is no official
title for this omnibus abortion bill. However, it is commonly referred to as “House Bill 2”
or by its abbreviated form “H.B. 2.” See Whole Woman'’s Health v. Cole, 790 F.3d 563,
500 (5th Cir. 2015) (the Court naming “Texas’s law regulating abortions” the Texas House
Bill No. 2 (“H.B. 27)).

For a description of events leading up to the passage of H.B. 2, see generally
Becca Aaronson, House Approves Abortion Restrictions, Tex. TriB. (July 10, 2013, 11:23
AM), http://www.texastribune.org/2013/07/10/take-two-house-debates-proposed-abortion-
regulatiol; Manny Fernandez, Abortion Restrictions Become Law in Texas, but
Opponents Will Press Fight, N.Y. TivEs (July 18, 2013), http:/Avww.nytimes.com/2013/
o7/9lus/perry-signs-texas-abortion-restrictions-into-law.html; Smith et al., supra note 23;
Jordan Smith, Updated: Senate Passes House Bill 2: Rejected Amendments, Dramatic
Speeches, and Finally a Vote, AUSTIN CHRON. (July 12, 2013, 11:48 PM), http://www
.austinchronicle.com/daily/news/2013-07-12/senate-considers-house-bill-2/.

See H.B. 2, 83d Leg., 2d Called Sess. (Tex. 2013).

See, e.g., Fernandez, supra note 25 (describing H.B. 2 as “some of the toughest restrictions
on abortion in the country”); John Schwartz, Texas Senate Approves Strict Abortion
Measure, N.Y. Times (July 13, 2013), http://www.nytimes.com/2013/07/14/us/texas-
abortion-bill.html (characterizing H.B. 2 as “one of the strictest anti-abortion measures
in the country”).

See, e.g., Maria L. La Ganga, Most Abortion Clinics in Texas Will Be Forced to Close
Under Court Ruling, L.A. Tives (Oct. 2, 2014, 9:38 PM), http://www.latimes.com/nation/
la-na-texas-abortion-20141002-story.html; Mary Tuma, HB 2 Oral Arguments: Justices
Press Both Sides of Texas Abortion Law, AusTIN CHRON. (Mar. 2, 2016), http://www
.austinchronicle.com/daily/news/2016-03-02/hb-2-oral-arguments/.

410 U.S. 113 (1973).

505 U.S. 833 (1992).

JoHANNA SCHOEN, ABORTION AFTER ROE 170—71 (2015).

Michele Goodwin, Fetal Protection Laws: Moral Panic and the New Constitutional
Battlefront, 102 CAL. L. Rev. 781, 785-88, 790, 792-93, 796, 799812 (2014).

See, e.g., Caitlin E. Borgmann, The Meaning of “Life”: Belief and Reason in the Abortion
Debate, 18 Corum. J. GENDER & L. 551, 558-63 (2009); Hannah Fingerhut, On Abortion,
Persistent Divides Between — and Within — the Two Parties, PEw Res. CTR. (Apr. 8, 2010),
http://www.pewresearch.org/fact-tank/2016/04/08/on-abortion-persistent-divides-between
-and-within-the-two-parties-2/.

Borgmann, supra note 33, at 561.

See, e.g., PEw Res. Cr1r., IsSSUE RANKS LOWER ON THE AGENDA: SUPPORT FOR ABORTION
Stips 21-23 (2009), http:/Awww.pewforum.org/files/2009/10/abortionogr.pdf (explaining
that “[r]eligious beliefs hold much stronger sway over those who oppose abortion than
over those on the pro-choice side of the abortion issue”); Diane di Mauro &
Carole Joffe, The Religious Right and the Reshaping of Sexual Policy: An
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Examination of Reproductive Rights and Sexuality Education, 4 SEXUALITY RES. AND
Soc. PoLy: J. Nat’L SexuaLity Res. CTR. 67, 73 (2007) (noting that “[t/he Religious
Right has [so] skillfully capitalized on the power of ultrasounds” that the result has
included shifts in legislation and millions diverted to pregnancy crisis centers); Karen
F.B. Gray, An Establishment Clause Analysis of Webster v. Reproductive Health
Services, 24 Ga. L. REv. 399, 418 (1990) (arguing that government-enacted abortion
statutes reflect pressure from the “groups aligned with religiously motivated, anti-
abortion beliefs”).

36. CaTHARINE A. MACKINNON, WOMEN’s Lives, MEN’s Laws 143 (2005).

37. Reva Siegel, Reasoning from the Body: A Historical Perspective on Abortion Regulation
and Questions of Equal Protection, 44 Stax. L. Rev. 201, 341, 366 (1992).

38. 505 U.S. 833, 837-78 (1992).

2 PREGNANCY AND STATE POWER: PROSECUTING FETAL
ENDANGERMENT

1. Abortion rights may include the liberty to receive or have access to pregnancy termination
during the first trimester, second trimester, or third trimester. The legal minefields
shaping debates on abortion include whether the right to an abortion shifts or should
exist at all depending on the stage in a woman’s pregnancy, such as the first, second, or
third trimester. Legislation pending in states would ban abortion after ten or twelve
weeks, preserving the right only in the first trimester, which arguably burdens the abortion
right to such a degree that it becomes more illusory than real for many women.

2. See Katherine Becket, Choosing Cesarean: Feminism and the Politics of Childbirth in the
United States, 6 FEMINIST THEORY 251 (2005); Jessica Shaw, Full-Spectrum Reproductive
Justice: The Affinity of Abortion Rights and Birth Activism, 7 STUD. IN SOC. JUST. 143 (2013);
Robbie Davis-Floyd, Anthropology and Birth Activism: What Do We Know?,
ANTHROPOLOGY NEWS 37 (May 2005); Madeleine Akrich et al., Practising Childbirth
Activism: A Politics of Evidence, PapiERS DE RECHERCHE DU CSI/CST WORKING PAPER
SERIES, NO. 023 (2012) (on file with author).

3. See Loretta Ross, Understanding Reproductive Justice: Transforming the Pro-Choice
Movement, 36 Orr OUR BACKS 14 (2004).

4. See also Neil S. Siegel & Reva B. Siegel, Struck by Stereotype: Ruth Bader Ginsburg on
Pregnancy Discrimination, 59 DUKE L.J. 771 (2010); Court Backs Air Force’s Ouster of an
Unwed Pregnant Officer, N.Y. TivEs, Nov. 16, 1971, at L33.

5. 460 F.2d 1372 (9th Cir. 1971).

6. See Jessica Weisberg, This Woman’s Little-Known 1972 Case Could Have Reframed
Abortion History, ELLE Mac. (Oct. 21, 2014), https://www.elle.com/culture/career-
politics/ai4816/susans-choice/ (“a supervisor ordered her to leave Vietnam within 48
hours”); see also Nomination of Ruth Bader Ginsburg, To Be Associate Justice of the
Supreme Court of the United States, 103d Cong. 150, 205-07 (1993) (testimony of Judge
Ginsburg).

7. Brief for the Petitioner at 12-13, Struck v. Sec’y of Def., 460 F.2d 1372 (gth Cir. 1971) (No.
72-178).

8. 460 F.2d 1372.

9. Id. at137s.

10. Id.

u. Id
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12. Struck v. Sec’y of Def., 409 U.S. 1071 (1972).

13. Afew years after Roe v. Wade was decided, the Department of Defense officially changed
its policy, permitting pregnant women (and those who adopted children) the option to
elect remaining on active duty or discharge. See, e.g., Juprrn Hicks STiEHM, ARMS AND THE
ENLISTED WOMAN 117 (1989); MaRsHA S. OLSON & SusaN S. Stumpr, PREGNANCY IN THE
Navy: IMPACT ON ABSENTEEISM, ATTRITION, AND WORKGROUP MORALE 2 (1978). See also
Crawford v. Cushman, 531 F.2d 1114 (2d Cir. 1976)(holding that the Marine Corps
regulation requiring immediate discharge of a pregnant marine violated the Fifth
Amendment).

14. See Kara DixoN Vuic, OFFICER, NURSE, WOMAN: THE ARMY NURSE CORPS IN THE VIETNAM
WAR 126 (2010).

15. Letitia Stein, USF Obstetrician Threatens to Call Police if Patient Doesn’t Report for
C-Section, Tampa Bay Tives (Mar. 6, 2013), http://www.tampabay.com/news/health/usf-
obstetrician -threatens-to-call-police-if-patient-doesnt-report-for/2107387.

16. In re Unborn Child of Samantha Burton, No. 2009 CA 1167, 2009 WL 8628562 (Fla. Cir.
Ct. Mar. 27, 2009). The court order authorized the hospital to take action “necessary to
preserve the life and health of Samantha Burton’s unborn child, including but not
limited to restricting [her] to bed rest, administering appropriate medication, postponing
labor, taking appropriate steps to prevent and/or treat infection, and/or eventually per-
forming a cesarean section delivery of the child at the appropriate time.” See also Brief of
Amici Curiae American Civil Liberties Union, American Civil Liberties Union of
Florida, and American Medical Women’s Association in Support of Appellant at 2,
Burton v. Florida, 49 So.3d 263 (Fla. Dist. Ct. App. Aug. 12, 2010) (No. 1Dog-1958),
https://www.aclu.org/files/pdfs/reproductiverights/burton_v_florida_acluamicus.pdf.

17. See Kontji Anthony, Police: Woman Earns DUI for Endangering Fetus, WMCTV
(June 30, 2013), http://www.wmcactionnewss.com/story/20525700/police-pregnant-
woman-carns-dui-for-endangering-fetus/ (“A Memphis woman is behind bars on a DUI
and child endangerment charge even though she did not have a child in the car with her,
and blood alcohol level was under the legal limit.”).

18, LYNN PALTROW, CRIMINAL PROSECUTION AGAINST PREGNANT WOMEN NATIONAL UPDATE AND
OVERVIEW (1992) (listing the racial identification of pregnant women subjected to state
intervention, the majority of whom were African American); Gina Kolata, Bias Seen
Against Pregnant Addicts, N.Y. Tves, July 20, 1990, at A13 (citing an ACLU study that
found that 8o percent of the women targeted for criminal intervention for drug use during
pregnancy were African American, Latina, and “members of other minorities”);
Dorothy Roberts, Punishing Drug Addicts Who Have Babies: Women of Color,
Equality, and the Right of Privacy, 104 HArv. L. REv. 1419, 1421 n.6 (1991) (noting that
the majority of women targeted for state criminal prosecution because of drug use during
pregnancy “are poor and Black”).

19. Nina Martin, The State That Turns Pregnant Women into Felons, ALTERNET (Sept. 23,
2015), https://www.alternet.org/drugs/when-womb-crime-scene.

20. AMNESTY INT'L, CRIMINALIZING PREGNANCY: POLICING PREGNANT WoOMEN WHO Uske DRUGS
IN THE USA 23 (2017), https://www.amnesty.org/download/Documents/
AMRG5162032017ENGLISH. pdf.

21. See, e.g., Michele Goodwin, Prosecuting the Womb, 76 Gro. WasH. L. REv. 1411 (2008).

22. 347 U.S. 483 (1954).

23. See, e.g., Jessica Silver-Greenberg & Natalie Kitroeff, Miscarrying at Work: The Physical
Toll of Pregnancy Discrimination, N.Y. Tives, Oct. 21, 2018; Natalie Kitroeff &
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(1680); WiLLIAM STANFORD, LES PLEES DEL CORON bk. 1, ch. 13 (1557); Twinslayer’s Case,
1E3 23.P. Coron. 146 (1327); Abortionist’s Case, 22E.3.P. Coron. 263 (1348).

1 MattHEW HALE, HisTORIA PrAacitforRuUM CorONA: THE HISTORY OF THE PLEAS OF THE
CrOWN 433 (London, E. & R. Nutt & R. Gosling 1736).

Twinslayer’s Case, 1E3 23.P. Coron. 146 (1327); Abortionist’s Case, 22F.3.P. Coron. 263
(1348).

Regina v. Knight, 2 F. & F. 46 (1860). Strangely, the court found it more repugnant that
the pregnancy was concealed, and for that the defendant was found guilty and sentenced
to hard labor.

Rex v. Izod, 20 Cox’s Criminal Law Cases 6go, 691 (1904).

Id.

1d.

Dietrich v. Northampton, 138 Mass. 14, 16-17 (1884) (fetus “was a part of the mother at the
time of the injury”). For over sixty years, this opinion served as the basis for common law
jurisprudence regarding the legal standing of a fetus. Courts consistently ruled that a fetus
had no legal status apart from the pregnant woman bearing it. See also Stallman
v. Youngquist, 531 N.E.2d 335 (I11. 1988) (denying recovery against a mother for uninten-
tional injuries sustained in utero to a child born alive); Bonbrest v. Kotz, 65 F. Supp. 138
(D.D.C. 1946).

State v. Osmus, 276 P.2d 469, 476 (Wyo. 1954).

Id. at 470-71.

Id. at 475; see also WYO. STAT. ANN. § 58-101 (1945). The statute in question reads: “It shall
be unlawful for any person having or being charged by law with the care or custody or
control of any child under the age of nineteen (19) years knowingly to cause or permit the
life of such child to be endangered or the health or morals or welfare of such child to be
endangered or injured, or knowingly to cause or permit such child to be in any situation
or environment such that the life, health, morals, or welfare of such child will or may be
injured or endangered, or willfully or unnecessarily to expose to the inclemency of the
weather, or negligently or knowingly abandon or fail to provide the necessities of life for
such child, or to ill-treat, abuse, overwork, torture, torment, cruelly punish such a child,
or to negligently or knowingly deprive or fail to furnish necessary food, clothing or shelter
for such child, or in any other manner injure said child.”

Id.
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Id. at 472. But see People v. Chavez, 176 P.2d 92, 94 (Cal. Dist. Ct. App. 1947) (holding
that a viable fetus in the process of birth is a human being within the meaning of
homicide statutes even when the birth is not fully complete).

Substance Use During Pregnancy, GurtmMAaCHER INST. (Oct. 1, 2019), https://www
.guttmacher.org/state-policy/explore/substance-use-during-pregnancy.

1995 Wisc. ACT 292 (1997).

Shamane Mills, Opponents of Wisconsin’s “Cocaine Mom” Law Continue Fight,
WisconsiN PusLIC RaDIO (Aug. 1, 2018), https://www.wpr.org/lopponents-wisconsins-
cocaine-mom-law-continue-fight.

See State Laws on Fetal Homicide and Penalty-Enhancement for Crimes Against Pregnant
Women, Na1’L CONFERENCE OF STATE LEGISLATURES (last updated May 1, 2018), http:/
www.nesl.org/research/health/fetal-homicide-state-laws.aspx.

Manny Fernandez & Erik Eckholm, Pregnant, and Forced to Stay on Life Support, N.Y.
TiMes, Jan. 8, 2014, at A1

See, e.g., Ex parte Ankrom, 2013 WL 135748, at “11 (Ala. Jan. 13, 2013) (interpreting the
term “child” in a child endangerment law to include fetuses); Adam Nositer, In Alabama,
a Crackdown on Pregnant Drug Users, N.Y. Times (Mar. 15, 2008), http://www
anytimes.com/2008/03/15/us/ismothers.html?pagewanted=all&_r=o (relating stories of
women in Alabama prosecuted for using drugs while pregnant).

Emily Bazelon, Purvi Patel Could Be Just the Beginning, N.Y. TIMES (Apr. 1, 2015), https://
www.nytimes.com/2015/04/01/magazine/purvi-patel-could-be-just-the-beginning.html?
action=click&module=RelatedCoverage&pgtype=Article&region=Footer (“The facts
supporting each count are murky, but a jury convicted Patel in February, and on
Monday she was sentenced to 20 years in prison.”).

Kilmon v. State, gos A.2d 306 (Md. 2000) (reversing a circuit court’s finding of reckless
endangerment based on use of controlled substances while pregnant).

See, e.g., State v. Buckhalter, 119 So. 3d 1015, 1017, 1019 (Miss. 2013) (affirming the trial
court’s dismissal of Nina Buckhalter’s indictment for manslaughter, which alleged she
“willfully” caused her child’s death by using drugs during pregnancy, and concluding that
the indictment was “fatally flawed”); Ada Calhoun, The Criminalization of Bad Mothers,
N.Y. TivES (Apr. 25, 2012), http://www.nytimes.com/2012/04/29/magazine/the-
criminalization-of-bad-mothers.html?pagewanted=all (relating the story of Rennie
Gibbs, who was charged with “depraved heart murder” after her baby was stillborn
and tested positive for cocaine); Emily Le Coz, Mississippi Stillborn Manslaughter
Charge Raising Fears, USA Tobay (May 29, 2013, 1:00PM), http://www.usatoday.com
[story/mews/nation/2013/05/29/mississippi-stillborn-manslaughter-charge-raising-fears
2369523/ (discussing Buckhalter’s manslaughter trial for the loss of her fetus, which
prosecutors claimed was caused by her illegal drug use).

See, e.g., Ferguson v. City of Charleston, 532 U.S. 67 (2001) (concluding that a state
hospital’s policy requiring diagnostic tests to obtain evidence of a pregnant woman’s drug
use for law enforcement purposes constitutes an “unreasonable search” if the patient has
not provided consent to the procedure).

See Kontji Anthony, Police: Woman Eamns DUI for Endangering Fetus, WMCTV
(June 30, 2013), http://www.wmcactionnewss.com/story/20525700/police-pregnant-
woman-earns-dui-for-endangering-fetus/.

Paltrow & Flavin, supra note 6, at 300.

Id. (noting that their study may be an undercount of the instances where pregnant
women’s liberty has been subjected to liberty deprivations).

Shuai v. State, 966 N.E.2d 619, 622 (Ind. Ct. App. 2012).
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. See Carrie Ritchie, Murder Charge Raises Women'’s Rights Questions, USA TODAY (Jan. 6,
2013, 12:18 AM), https://www.usatoday.com/story/news/nation/2013/01/o5/infants-death-
raises-womens-rights-questions/1566070/.

Kara Kenney, Inmates Sleeping on Floor at Marion County Jail, RTV6, THEINDYCHANNEL
(Oct. 17, 2017), https://www.theindychannel.com/news/call-6-investigators/inmates-
sleeping-on-floor-at-marion-county-jail (the spokesperson for the Marion County
Sheriff's Office describes the conditions as an ongoing “crisis”); Mark Alesia, Lawsuit:
Former Marion County Jail Inmate Denied His Cancer Treatment, INDYSTAR (June 18,
2018), https://www.indystar.com/story/news/2018/06/18/prison-medical-care-marion-
county-jail-correct-care-solutions/637068002/; Robin Y. Richardson, Marion County
Inmates Sue over Jail Conditions, LONGVIEW NEWS JOURNAL (Oct. 1, 2016), https://www
.news-journal.com/news/police/marion-county-inmates-sue-over-jail-conditions/arti
cle_8cadoygce-6ode-56070-9egb-bee8gg224238.html (highlighting litigation brought by
inmates over black mold at the facility).

Eid Pilkington, Indiana Prosecuting Chinese Woman for Suicide Attempt That Killed Her
Foetus, GUARDIAN (May 30, 2012, 1:36 PM), http://www.guardian.co.uk/world/2012/may/
30/indiana-prosecuting-chinese-woman-suicide-foetus.

Id.

Ritchie, supra note 306.

Shuai v. State, 66 N.E.2d 618, 622 (Ind. Ct. App. 2012).

Pilkington, supra note 38.

Debra L. Karch et al., Surveillance for Violent Deaths — National Violent Death Reporting
System, 16 States, 2009, MORBIDITY & MORTALITY WKLY. REP., SURVEILLANCE SUMMARIES
61(6), Sept. 14, 2013, at 1, http:/;www.cde.gov/mmwr/pdf/ss/ss6106.pdf; CTrs. DISEASE
ConNTROL, Suicide: Facts at a Glance (2012), http://www.cdc.gov/violenceprevention/
pdf/suicide-datasheet-a. PDF.

Shuai, 966 N.F.2d at 622.

Michael R. Phillips et al., Risk Factors for Suicide in China: A National Case-Control
Psychological Autopsy Study, 360 LANCET 1728, 1734 (2002).

Paul S. F. Yip & Ka Y. Liu, The Ecological Fallacy and the Gender Ratio of Suicide in
China, 189 BRIT. ]J. PSYCHIATRY 465, 465—66 (2000).

Lakshmi Vijayakumar et al., Socio-Economic, Cultural and Religious Factors Affecting
Suicide Prevention in Asia, in SUICIDE AND SUICIDE PREVENTION IN ASIA 19
(Herbert Hendin et al. eds., 2008); Kenneth R. Conner et al., Low-Planned Suicides in
China, 35 PsycHOLOGICAL MED. 1197 (2005); Veronica Pearson, Ling’s Death: An
Ethnography of a Chinese Woman'’s Suicide, 32 SUICIDE & LIFE-THREATENING BEHAV.
347 (2002); Veronica Pearson, Goods on Which One Loses: Women and Mental Health in
China, 41 Soc. Sci. & MED. 1159 (1995); Yip & Liu, supra note 46, at 465.

Bruce Einhorn, Suicide: China’s Great Wall of Silence, BLoomBERG Bus. WK. (Nov. 1,
2004, 9:00 PM), http://www.businessweek.com/stories/z004-11-o1/suicide-chinas-great-
wall-of-silence (quoting Sartorius).

Id.

New Study Shows 6o Percent of U.S. Counties Without a Single Psychiatrist, NEw Am.
Econ. (Oct. 23, 2017), https://www.newamericaneconomy.org/press-release/new-study-
shows-6o-percent-of-u-s-counties-without-a-single-psychiatrist/.

Terry Curry Discusses the Bei Bei Shuai Case, USA Tobpay, http://usatodayso
.usatoday.com/video/terry-curry-discusses-the-bei-bei-shuai-case/2119743594001.
Interview with Bei Bei Shuai (Apr. 6, 2013).

. Id.
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Richard Lacayo, Down on the Downtrodden, Tive, Dec. 18, 1994, at 30.

Brief of Appellee at 6, Shuai v. State, 966 N.E.2d 619 (Ind. Ct. App. 2012), (No. 49A02-
1106-CR-486).

Brief of Appellant, Oral Argument Requested, Gibbs v. State at 1, No. 2010-M-819-SCT
(Miss. Nov. 12, 2010).

Id.

Brief of Amicus Curiae of the National Association of Social Workers et al. in support of
Petitioner, Gibbs v. State at 1—2, No. 2010-M-819 (Miss. May 19, 2010) [hereinafter NASW
Amicus Brief], http://www.socialworkers.org/assets/secured/documents/l1df/
briefDocuments/Gibbs%z2ov%z20State %20MS %20Sup.Ct. Amicus%20Brief.pdf.

Brief of Appellant, Gibbs v. State, supra note 56, at 1.

Subsequently, the Mississippi Supreme Court granted Gibbs’s petition for interlocutory
review. Id. at 2. Under Mississippi’s Rules of Appellate Procedure, an interlocutory appeal
may be sought if a substantial basis exists for a difference of opinion on a question of law as
to which appellate resolution may:(1) Materially advance the termination of the litigation
and avoid exceptional expense to the parties; or(2) Protect a party from substantial and
irreparable injury; or(3) Resolve an issue of general importance in the administration of
justice. Miss. R. App. Proc. 5(a) (2008).

Brief of Appellant, Gibbs v. State, supra note 56, at 36 (“Under the statutory
interpretation advanced by the prosecution, Ms. Gibbs faces life in prison because
of her combined status as a pregnant woman and drug user.” The statute at issue
reads: “The killing of a human being with the authority of law by any means or in
any manner shall be murder in the following cases: ... (b)When done in the
commission of an act eminently dangerous to others and evincing a depraved
heart, regardless of human life, although without premeditated design to effect the
death of any particularly individual, shall be second-degree murder.” Miss. Cobpk
ANN. § 97-3-19(B) (West 2013). Miss. CopE ANN. § g7-3-21(2) (West 2013) provides
that “a person who shall be convicted of second-degree murder shall be imprisoned
for life ... if the punishment is so fixed by the jury.”)

. Brief of the Appellant, Gibbs v. State, supra note 56, at 2.
. 1d

Id.

. Jessica Mason Pieklo, Murder Charges Dismissed in Mississippi Stillbirth Case, REWIRE

NEws (Apr. 4, 2014), https://rewire.news/article/2014/04/04/murder-charges-dismissed-
mississippi-stillbirth-case/.

. Miss. Cobe ANN. § 97-3-19(B) (West 2013). Miss. CoDE ANN. § 97-3-21(2) (West 2013).
. Id. ata.
. Fra. Stat. ANN. § 782.09 (West 2005). Other provisions of the law created new crimes to

include the killing of a fetus as manslaughter and extended punishment to vehicular
homicide (Fra. StaT. ANN. § 782.071 (West 2001)).

Fra. Star. ANN. § 782.071 (West 2001).

Fra. Star. ANN. § 316.192 (West 2010).

ARiz. Rev. STAT. ANN. §§ 13-604, 13-604.01, 13-703, 13-1102, 13-1103, 13-1104, 13-1105, 13-4002,
31412, 41-1604.11 and 41-1604.13.

See statutes cited supra note 71.

ArLA. CODE § 26-15-3.2 (2000).

Id. (emphasis added).

Ex parte Ankrom, 2013 WL 135748, at *22 (Ala. Jan. 13, 2013) (Parker, J., concurring)
(concluding that “the decision of this Court today is in keeping with the widespread legal
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recognition that unborn children are persons with rights that should be protected by
law”).

. Id. at *15. Ara. CODE § 26-15-3.2 (2000).
77

Associated Press, Kansas Law Maker Compares Abortion to Holocaust, WICHITA EAGLE
(Mar. g, 2015), http://www.kansas.com/news/politics-government/article13112999.html.
Id.

Daniel Becker, Georgia Legislature Passes Nation’s First Embryo Adoption Law,
CHRISTIAN NEWS WIRE (Apr. 3, 2009), http://www.christiannewswire.com/news/630359951
html.

HB 388, 2009 Gen. Assemb., Reg. Sess. (Ga.), codified at Ga. Cope ANN. §§ 19-8-40 to
19-8-43.

Georgia’s “Defender of Life,” GEORGIA RicHT To LIFE (date omitted), http:/Aawvww.grtl.org/?
g=node/174.

Becker, supra note 79.

Grace Wyler, Personhood Movement Continues to Divide Pro-Life Activists, TIME (July 24,
2013), http:/nation.time.com/2013/07/24/personhood-movement-continues-to-divide-pro
-life-activists/.

. S. Con. Res. 4009, 63d Leg. Assemb. (N.D. 2013).
. Laura Bassett, North Dakota Personhood Measure Passes State Senate, HUFFINGTON PosT

(Feb. 7, 2013, 5:24 PM), http://www.huffingtonpost.com/2013/02/07/north-dakota-
personhood_n_2640380.html; https:/Awww.propublica.org/article/north-dakota-abortion-
amendment-fails.

. Jennifer Bendery, Michael Burgess: I Oppose Abortion Because Male Fetuses Masturbate,

HurriNcTON Post (May 18, 2013), http://www.huffingtonpost.com/2013/06/18/michael-
burgess-abortion_n_3459108.html.

. 1d.
. Laura Bassett, Trent Franks: “The Incidence of Rape Resulting in Pregnancy Are Very

Low,” HUFFINGTON PosT (June 12, 2013), http://Awww.huffingtonpost.com/2013/06/12/trent-
franks-rape-pregnancy_n_3428846.html.

. See Jessica Ravitz, Two States Passed Abortion Amendments to Their Constitutions in the

Midterm: What Does That Mean?, CNN (Nov. 7, 2018, 5:25PM), https://www.cnn.com
[2018/11/07/health/abortion-ballot-measures-amendments/index.html; Marcia Angell &
Michael Greene, Opinion, Where Are the Doctors?, USA Topay (last updated May 15,
2012, 6:36 PM), http://www.usatoday.com/news/opinion/forum/story/2012-05-15/women-
contraception-abortion-reproductive-rights-doctors/s4979766/1; see also 2011 Ballot
Measures: Election Results, NAT'L. CONF. StaTE LEG. (last updated Nov. g, 2011, 7:45
AM), http://www.ncsl.org/legislatures-elections/elections/ballot-measure-election-
results.aspx; Keith Ashley, Voters in the Georgia GOP Primary Will Vote on
Personhood, Prrsonnoobp USA (May 22, 2012), http://cm.personhoodusa.com/voters-
georgia-gop-primary-will-vote-personhood; Eckholm, supra note 4, at A1; Lindsay Love,
A Dangerous Initiative: “Personhood” Measure Being Pushed in Montana, WOMEN ARE
WaTcHING BLOG (June 5, 2012), http://www.womenarewatching.org/article/a-dangerous-
initiative-personhood-measure-being-pushed-in-montana; Julie Rovner, Abortion Foes
Push to Redefine Personhood, Nat'L PuB. RapIO (June 1, 2011) http://www.npr.org/2o11/
06/01/136850022/abortion-foes-push-to-redefine-personhood;  Wyler, supra note 83
(discussing efforts by Wisconsin Republicans to enact a personhood amendment granting
human embryos the same civil rights as people).

1995 Wisc. AcT 292 (1997). The legislation’s constitutionality is currently under review,
see Andrew Chung, Supreme Court Lifts Ban on Wisconsin’s “Cocaine Mom” Law During
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midwives they already knew.” Id. at 3.).
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Process Anti-Discrimination Principle That Gives Constitutional Content to the “Undue
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Whole Woman’s Health v. Hellerstedt, 136 S. Ct. 2292 (2016).
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217 (2012); D.A. Grimes, Estimation of Pregnancy-Related Mortality Risk By Pregnancy
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A. LeBolt, D.A. Grimes & W. Cates, Jr., Mortality from Abortion and Childbirth: Are the
Populations Comparable?, 248 JAMA 188 (1982).

Whole Woman’s Health, 136 S. Ct. at 2302, 2311.

WORLD HEALTH ORGANIZATION, SAFE ABORTION: TECHNICAL AND PoLIcY GUIDANCE FOR
HeALTH SYSTEMS 49 (2d ed. 2012).

See Raymond & Grimes, supra note 126.

Tex. Heartn & Sarery Cope ANN. § 171.0031(a) (West Cum. Supp. 2015).

Tex. HeaLtn & SareTy CODE ANN. § 245.010(a).

See Texas Pol'y Evaluation Project, Access to Abortion Care in the Wake of HBz (July 1,
2014), http://www.utexas.edu/cola/txpep/_files/pdf/AbortionAccessafterHB2.pdf; see also
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Whole Woman’s Health, 136 U.S. at 2311(citation omitted).
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Brie Shea, Here Are All the Anti-Abortion Laws Going into Effect Next Month, REWIRE
NEws (June 28, 2019), https://rewire.news/article/2019/06/28/here-are-all-the-anti-
abortion-laws-going-into-effect-next-month/.

. Exec. Order No. 13535, 75 Fed. Reg. 15,599 (Mar. 29, 2010).
. See Emily Bazelon, Obama’s Executive Order on Abortion, SLATE (Mar. 21, 2010, 5:37

P.M.), http://www.slate.com/blogs/xx_factor/2010/03/21/the_executive_order_about_a
bortion_for_health_care_reform.html.

. 1d.
. 75 Fed. Reg. at 15,599.
. Public Health and Welfare Act, 42 U.S.C. § 300a-7 (West, Westlaw current through
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obstetrician-threatens-to-call-police-if-patient-doesnt-report-for/2107387.
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(discussing Buckhalter’s manslaughter trial for the loss of her fetus, which prosecutors
claimed was caused by her illegal drug use).

See, e.g., Ferguson v. City of Charleston, 532 U.S. 67 (2001) (concluding that a state
hospital’s policy requiring diagnostic tests to obtain evidence of a pregnant woman’s drug
use for law enforcement purposes constitutes an “unreasonable search” if the patient has
not provided consent to the procedure); State v. McKnight, 576 S.E.2d 168, 178—79 (S.C.
2003) (holding that a urine sample taken from Regina McKnight while in the hospital,
which was used in her conviction for homicide by child abuse, did not violate her Fourth
Amendment rights). Fortunately for McKnight, her petition for postconviction relief was
granted and she was released from prison. McKnight v. State, 661 S.E.2d 354, 356 (S.C.
2008); Sharon Greene, Regina McKnight Released from Prison, CArROLINALIVE.COM
(June 19, 2008, 6:23PM), http://www.carolinalive.com/news/story.aspx?id=149364#
.UswdgqfRDugyl.

Lynn M. Paltrow & Jeanne Flavin, Arrests of and Forced Interventions on Pregnant
Women in the United States, 1973-2005: Implications for Women’s Legal Status and
Public Health, 38 J. HeALTH PoL., PoL’y & L. 299, 303 (2013).

See Brief of Amici Curiae American Civil Liberties Union, American Civil Liberties
Union of Florida, and American Medical Women’s Association in Support of Appellant
at 3, Burton v. Florida, 49 So. 3d 263 (Fla. Dist. Ct. App. Aug. 12, 2010) (No. ID0g-1958)
[hereinafter ACLU Brief], https://www.aclu.org/files/pdfs/reproductiverights/burton_v_
florida_acluamicus.pdf.

According to the Cleveland Clinic, nearly 20 percent of pregnant women are prescribed
some form of bed rest each year. Pregnancy Bed Rest, CLEVELAND CLINIC, http://my
.clevelandclinic.org/healthy_living/pregnancy/hic_pregnancy_bed_rest.aspx.

See Susan Donaldson James, Pregnant Woman Fights Court-Ordered Best Rest, ABC
NEWs (Jan. 14, 2010), http://abenews.go.com/Health/florida-court-orders-pregnant-
woman-bed-rest-medical/story?id=9561460.

See Lisa Belkin, Is Refusing Bed Rest a Crime?, N.Y. TIMES (Jan. 12, 2010, 12:50 PM), http://
parenting.blogs.nytimes.com/2o010/01/12/is-refusing-bed-rest-a-crime/ (“Burton asked to
switch hospitals and the request was denied by the court.”). Burton’s attorney argued
that there were a number of more appropriate treatment options for Burton, including
bed rest at home, that would have allowed her to take care of her two daughters. See
Martha Neil, Pregnant Pro Se Mom Argued Treatment Case from Hospital Bed & Lost;
Will Lawyer Win Appeal?, ABA J. (Jan. 20, 2010, 3:22 PM), http://www.abajournal.com
/news/article/observers_await_appellate_ruling_in_suit_over_court-ordered_treatmen
t_of_pr/.

In re Unborn Child of Samantha Burton, No. 2009 CA 1167, 2009 WL 8628562 (Fla. Cir.
Ct. Mar. 27, 2009).

Burton v. State, 49 So. 3d 263, 265 (Fla. Dist. Ct. App. 2010).

Id.

On petition by the state attorney, the order was granted. In re Unborn Child of Samantha
Burton, No. 2009 CA 1167, 2009 WL 8628562 (Fla. Cir. Ct. Mar. 27, 2009).

Id.

Id.

Id.

As a “mandatory reporter” under Florida law, TMH must report “known or suspected
child abuse, abandonment, or neglect by a parent” to allow the Florida Department of
Children and Families to undertake “protective investigation.” Fra. Star. ANN.
§ 39.201(2)(a) (West 2013).
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Reassessing  Solitary Confinement: The Human Rights, Fiscal and Public Safety
Consequences: Hearing Before the Subcomm. on the Constitution, Civil Rights and
Human Rights, S. Judiciary Comm. (June 19, 2012) [hereinafter Reassessing Solitary
Confinement Hearing| (opening statement of Dick Durban).

U.S. Senator John McCain, on his treatment as a prisoner of war. JouN McCAIN & MARK
SALTER, FAITH OF MY FATHERS 206 (1999).

In re Medley, 134 U.S. 160, 168 (1890).

Reassessing Solitary Confinement Hearing, supra note 28.

Reassessing Solitary Confinement Hearing, supra note 28 (statement of Hon. Patrick
Leahy,http://Awww.judiciary.senate.gov/imo/media/doc/leahy_statement_o6_19_12.pdf ).
Durban, supra note 28.

Leahy, supra note 32 (noting that, “far too often, prisoners today are placed in solitary
confinement for minor violations that are disruptive but not violent”).

See ACLU Brief, supra note 16, at 3.

Reassessing Solitary Confinement Hearing, supra note 28 (testimony of Craig Haney,
http://www.judiciary.senate.gov/pdf/12—6-19HaneyTestimony.pdf).

Burton v. Florida, 49 So. 3d 263, 266-67 (Fla. Dist. Ct. App. 2010) (Van Nortwick, J.,
concurring).

Gideon v. Wainwright, 372 U.S. 335 (1963).

Id. at 344.

Lassiter v. Dep’t of Soc. Servs., 452 U.S. 18, 26—27 (1981).

Id. at 27.

. Id.

In re Gault, 387 U.S. 1, 36 (1967).

FAQ: Cesarean Birth, Am. CoLL. OBSTETRICIANS & GYNECOLOGISTS, http://www.acog.org
/~Imedia/For%z0Patients/fagoo6.pdfzdme=1&ts=2014010711622543905; Mayo Clinic
Staff, C-Section, Mavo CriNic, http://Awww.mayoclinic.org/tests-procedures/c-section/
basics/risks/PRC-20014571.

. Fra. Const. art. I, § 23.
. See Bryan Nichols, Burlington Woman Will Not Be Charged with Feticide, Rapio lowa

(Feb. 10, 2010), http://www.radioiowa.com/2010/02/10/burlington-woman-will-not-be-
charged-with-feticide/.

. 1d.
. Lee Rood, “I Never Said I Didn’t Want My Baby”: Mom Won't Be Prosecuted, DEs

MOoINES REGISTER, Feb. 10, 2010, at 1A, 8A.

Iowa Cobe ANN. § 707.7 (West 2011).

Id.

Rood, supra note 48.

See Associated Press, Court to Hear Case of Woman Accused in Stillbirth, JACKSON FREE PRESS
(Apr. 1, 2013 10:39AM), http://www.jacksonfreepress.com/news/2013/apr/o1/court-hear-case-
woman-accused-stillbirth/ (discussing two pending cases in Mississippi prosecuting Rennie
Gibbs and Nina Buckwalter for their stillborns” deaths); Calhoun, supra note 13.

Associated Press, supra note 52; Calhoun, supra note 13.

Brief of Appellant at 1, Oral Argument Requested, Gibbs v. State, No. 2010-M-819-SCT
(Miss. Nov. 12, 2010) [hereinafter Brief of Appellant, Gibbs v. State], http://judicial
.mc.edu/briefs/2010-IA-00819-SCTT.PDF.

Id.

Brief of Amicus Curiae of the National Association of Social Workers et al. in support of
Petitioner at 1—2, Gibbs v. State, No. 2010-M-819 (Miss. May 19, 2010) [hereinafter NASW
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Amicus Brief], http://www.socialworkers.org/assets/secured/documents/1df/
briefDocuments/Gibbs%20v%20State %20MS %20Sup.Ct. Amicus%20Brief.pdf.

Brief of Appellant, Gibbs v. State, supra note 54, at 1.

Eric Holder, Attorney Gen., Remarks at the Annual Meeting of the American Bar
Association’s House of Delegates (Aug. 12, 2013), http://www.justice.gov/iso/opa/ag/
speeches/zo13/ag-speech-130812. html.

Charles Krauthammer, Worse Than “Brave New World”: Newborns Permanently
Damaged by Cocaine, PHILA. INQUIRER, Aug. 1, 1989, http://articles.philly.com/1989—o8-
o1/news/26148256_1_cocaine-babies-crack-babies-damage).

Brief of Appellant, Gibbs v. State, supra note 54, at 36; Miss. CopE ANN. § 97-3-19(1)(b)
(West 2013).

Miss. Cobe ANN. § 97-3-19(1) (West 2017).

Krauthammer, supra note 59 (“The inner-city crack epidemic is now giving birth to the
newest horror: a bio-underclass, a generation of physically damaged cocaine babies
whose biological inferiority is stamped at birth.”).

Hallam Hurt et al., Children With and Without Gestational Cocaine Exposure:
A Neurocognitive System Analysis, 31 NEUROTOXICOLOGY & TERATOLOGY 334, 339 (2009).
See also Hallam Hurt et al., A Prospective Comparison of Developmental Outcome of
Children with In Utero Cocaine Exposure and Controls Using the Battelle Developmental
Inventory, 22 J. DEVELOPMENTAL & BEHAV. PEDIATRICS 21 (2001); Hallam Hurt et. al,,
Children with In Utero Cocaine Exposure Do Not Differ from Control Subjects on
Intelligence Testing, 151 ARCHIVES OF PEDIATRIC ADOLESCENT MEDICINE, 1237 (1997) [here-
inafter Intelligence Testing]; Hallam Hurt et al., School Performance of Children with
Gestational Cocaine Exposure, 27 NEUROTOXICOLOGY & TERATOLOGY 203 (2011) (conclud-
ing: “In this inner-city cohort, cocaine-exposed and control children had similar poor
school performance. Better home environment and higher Intelligence Quotient con-
ferred an advantage for successful grade progression, regardless of gestational cocaine
exposure.”); Susan FitzGerald, “Crack Baby” Study Ends with Unexpected but Clear
Result, PuiLA. INQUIRER (July 22, 2013), http://articles.philly.com/2013—07-22/news/
40709969_1_hallam-hurt-so-called-crack-babies-funded-study; Janine Jackson, The
Myth of the “Crack Baby,” Despite Research, Media Won't Give Up Idea of “Bio-
Underclass,” FAIRNESS & AcCURACY IN REPORTING, Sept. 1, 1998, http://fair.org/extra-
online-articles/the-myth-of-the-crack-baby/.

Deborah A. Frank et al., Growth, Development, and Behavior in Early Childhood
Following Prenatal Cocaine Exposure, 285 J. AM. MED. ASS'N, 1613, 1622—24 (2001).

See Hurt et al., Intelligence Testing, supra note 604.

Michael Winerip, Revisiting the “Crack Babies” Epidemic that Was Not, N.Y. TiMES
(May 20, 2013), http:/Awvww.nytimes.com/2013/05/20/booming/revisiting-the-crack-babies-
epidemic-that-was-not.html.

Brief of Appellant, Gibbs v. State, supra note 54, at 1.

R.L. Goldenberg et al., Stillbirth: A Review, 16 ]. MATERNAL-FETAL & NEONATAL MED. 79,
79 (2004).

Robert M. Silver et al., Work-up of Stillbirth: A Review of the Evidence, 196 Awm.
J. OBsTETRICS & GYNECOLOGY 433, 440 (2007) (noting that multiple factors may contribute
to a stillbirth, but not cause it).

Brief of Appellant, Gibbs v. State, supra note 54, at 30; NASW Amicus Brief, supra note
50, at 4; Claudia Malacrida, Complicated Mourning: The Social Economy of Perinatal
Death, g QuaLITATIVE HEALTH RES. 504, 505 (1999).
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Melissa A. Sims & Kim A Collins, Fetal Death: A 10-Year Retrospective Study, 22 Am.
J. Forensic MED. & PATHOLOGY 261, 261 (2001).

“Environment” could include both the physical, natural environment (such as exposure
to toxins) and the social environment (income, education, etc.). See, e.g., Carol
J. Rowland Hogue, Demographics & Exposures, in STILLBIRTH: PREDICTION, PREVENTION
AND MANAGEMENT 57, 69—70 (Catherine Y. Spong ed., 2011) (discussing various social
environment factors” impact on stillbirth risk); Marc Edwards, Fetal Death and Reduced
Birth Rates Associated with Exposure to Lead-Contaminated Drinking Water, 48 ENVIRON.
Scr. & TEcH. 730 (2014).

Victoria Flenady et al., Major Risk Factors for Stillbirth in High-Income Countries:
A Systemic Review and Meta-Analysis, 337 LANCET 1331, 1337 (2011).

Hogue, supra note 73, at 71 (discussing a growing body of evidence showing that
stress may affect stillbirth risk). See also K. Wisborg et al., Psychological Stress
During Pregnancy and Stillbirth: Prospective Study, 115 BJOG 882 (2008) (finding
an association between psychological stress during pregnancy and an increased risk
of stillbirth).

Stillbirth Collaborative Research Network Writing Group, Association Between Stillbirth
and Risk Factors Known at Pregnancy Confirmation, 306 J. AM. MED. ASS'N 2470, 2471
(2011).

John C. Smulian et al., Fetal Deaths in the United States: Influence of High-Risk
Conditions and Implications for Management, 100 OBSTETRICS & GYNECOLOGY 1183,
1183 (2002).

Goldenberg et al., supra note 69, at 85 (“In areas where syphilis is prevalent, up to half of
all stillbirths may be caused by this infection alone.”).

Flenady et al., supra note 74, at 1337.

According to the American Congress of Obstetricians and Gynecologists, “the most
prevalent risk factors associated with stillbirth are non-Hispanic black race, nulliparity
[no previous births], advanced maternal age, and obesity.” ACOG, Management of
Stillbirth, 113 OBSTETRICS & GYNECOLOGY 748, 749 (2009).

. Id. at 749.
. Brief of Appellant, Gibbs v. State, supra note 54, at 2.
. 1d.

Id.

. Subsequently, the Mississippi Supreme Court granted Gibbs’s petition for interlocutory

review. Id. at 2. Under Mississippi’s Rules of Appellate Procedure, an interlocutory appeal
may be sought if a substantial basis exists for a difference of opinion on a question of law as
to which appellate resolution may:

(1) Materially advance the termination of the litigation and avoid exceptional expense to the
parties; or
(2) Protect a party from substantial and irreparable injury; or
(3) Resolve an issue of general importance in the administration of justice. Miss. R. App. Proc. 5(a)
(2008).
Manny Fernandez, Texas Woman Is Taken Off Life Support After Order, N.Y. Times (Jan.
26, 2014), https://www.nytimes.com/2014/01/27/us/texas-hospital-to-end-life-support-for-
pregnant-brain-dead-woman.html; Manny Fernandez & Erik Eckholm, Pregnant, and
Forced to Stay on Life Support, N.Y. Times (Jan. 8, 2014), https://www.nytimes.com/2014/
or/o8/us/pregnant-and-forced-to-stay-on-life-support.html.

Fernandez & Eckholm, supra note 86.
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Megan Greene & Leslie R. Wolfe, Pregnancy Exclusions in State Living Will and Medical
Proxy Statutes, CTR. FOR WOMEN POLY STUDS. 3 (Aug. 2012), http:/Avww.centerwomenpolicy
.org/programs/health/statepolicy/documents/REPRO_PregnancyFxclusionsinStateLiving
WillandMedicalProxyStatutesMeganGreeneandLeslieR.Wolfe.pdf.

Id.

Id. at 6.

Fernandez & Eckholm, supra note 86.

Id.

Id.

See In re A.C., 573 A.2d 1235, 1237 (D.C. Ct. App. 1990) (holding that when a pregnant
patient is near death and her fetus is viable, the decision of what is to be done is to be
decided by the patient, unless incompetent).

See id. at 1238. See also Terry E. Thormnton & Lynn Paltrow, The Rights of Pregnant
Patients Carder Case Brings Bold Policy Initiatives, 8 HEALTHSPAN 10 (1991) (noting that
“Angela . .. decided to institute aggressive treatment of her cancer”).

. Affidavit of Ms. Carder’s Cancer Specialist at 6, dated Nov. 5, 1987, filed Nov. 10, 1987,

In re A.C., Misc. No. 199-87 (D.C. Super. Ct. 1987).

. Amicus Brief at 3—4, NOW Legal Defense and Education Fund, National Abortion

Rights Action League ct.al., In re A.C., Rehearing En Banc, Sept. 6, 1988 [hereinafter
“NOW Brief”].

. Id. at 4.
S 1d

Id.

Id. ats.

NOW Brief, supra note g7, at 5.

Inre A.C., 573 A.2d 1235, 1238-39 (D.C. Ct. App. 1990).

See id. at 1239.

Id. at 1240—41.

Id. at1241.

Id. at 1257.

NOW Brief, supra note 97, at 6.

Id.

Inre A.C., 573 A.2d 1235, 1240 (D.C. Ct. App. 1990).

NOW Brief, supra note g7, at 6.

Inre A.C., 573 A.2d at 1240.

Id. at 1238.

Inre A.C., 533 A.2d at 613—14.

NOW Brief, supra note 97, at 6.

Id. at 8—q.

Inre A.C., 573 A2d at 1237.

David Weiss, Court Delivers Controversy, TiMES LEADER (Wilkes-Barre, Pa.) (Jan. 16.
2004), at 1A, http://archives.timesleader.com/2004/2004_o1/2004_01_16_COURT_
DELIVERS_CONTROVERSY_MOM_REJECTS_C_SECTIONS__GIVES_BIRT
H_O.html.

Id.

Lisa Collier Cool, Could You Be Forced to Have a C-Section, ADVOCATES FOR PREGNANT
WoMEN (May 2005), http://advocatesforpregnantwomen.org/articles/forced_c-
section.htm.
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PEDIATRICS 1122, 1123 (1999) (“Among adults, recent national data indicate that annual and
current alcohol prevalences generally are highest among whites.”); Denise Kandel et al.,
Prevalence and Demographic Correlates of Symptoms of Last Year Dependence on
Alcohol, Nicotine, Marijuana and Cocaine in the U.S. Population, 44 Druc &
ArconoL DEPENDENCE 11, 24 (1997) (noting that when accounting for those who smoke
cigarettes, “blacks and Hispanics are significantly less likely than whites to be dependent;
however, among those who used cocaine/crack within the last year, blacks are signifi-
cantly more likely than any other group to be dependent”); Stephanie J. Ventura et al.,
Trends and Variations in Smoking During Pregnancy and Low Birth Weight: Evidence
from the Birth Certificate, 1990—2000, 111 PEDIATRICS 1176, 1177 (2003) (“Prenatal smoking
rates varied substantially among racial and Hispanic-origin populations ... ranging in
2000 from ... 9.2% of non-Hispanic black women, [to] 15.6% of non-Hispanic white
women ....7); NAT'L INsT. ON DRUG ABUSE, DRUG ABUSE AMONG RaCIAL/ETHNIC
MINORITIES 43 (rev. ed. 2003) (“Estimates for lifetime history of illegal drug use indicate
that use is highest among White women (51.2 percent), followed by African-American
women (36.0 percent) ....7).

Allen A. Mitchell et al., Medication Use During Pregnancy, with Particular Focus on
Prescription Drugs: 1976—2008 205 AM. J. OBSTETRICS & GYNECOLOGY 51.¢1, 51.e1 (2011).
Id. at 51.e4—.c5.

https://doi.org/10.1017/9781139343244.014 Published online by Cambridge University Press


http://www.drugwarfacts.org/cms/Women%23sthash.0Rmwnfob.dpbs
http://www.drugwarfacts.org/cms/Women%23sthash.0Rmwnfob.dpbs
http://perma.cc/3CFE-3MGK
http://www.bjs.gov/fjsrc/index.cfm
http://www.bjs.gov/fjsrc/index.cfm
http://perma.cc/2LJN-2PE8
https://doi.org/10.1017/9781139343244.014

260 Notes to pages 123—26

65

72.
73
74
75-

70.

77

78.
79-

8o.

81.
82.

84.

86.

. Abusing Prescription Drugs During Pregnancy, AM. PREGNANCY AsS'N, http://www
.americanpregnancy.org/pregnancyhealth/abusingprescriptiondrugs.html [http://perma
.cc/JVV7-LMAZ].

. FROST ET AL, supra note 51, at 26; QUICK FACTS 2009, supra note 27.

. Quick Facrts 2009, supra note 27.
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FIGHT FOR INCARCERATED WOMEN 6 (2017).
Id.
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isolated oral clefts were 5.7 times more likely than control-group mothers to live within
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Blair Paley & Mary ]. O’Connor, Intervention for Individuals with Fetal Alcohol Spectrum
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Sept. 23, 2013), http://www.cdc.gov/Reproductivehealth/TobaccoUsePregnancy/index
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SummAaRy OF NATIONAL FINDINGS (Sept. 2o11), http://www.samhsa.gov/data/msduh/
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Food & Drug Admin. v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 162 (2000)
(Breyer, J., dissenting) (citing 61 Fed. Reg. 44398 (1990)).

Id.

Id. at 161.

Id. at 137 (citing 7 U.S.C. § 1311(a)).
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Food & Drug Admin., 529 U.S. at 139 (“A ban of tobacco products by the FDA would
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Joseph R. DiFranza et al., Legislative Efforts to Protect Children from Tobacco, 257 J. Am.
MED. Ass'N 3387, 3387-89 (1987).

See Jane Brody, Coming a Long Way on Smoking with a Long Way to Go, N.Y. TivESs
Broc (Jan. 20, 2014), http://well.blogs.nytimes.com/2014/01/20/coming-a-long-way-on-
smoking-with-a-way-to-go/?ref=smokingandtobacc; U.S. Dep'r Heaurn & Huwman
SERvs., supra note 53; Editorial Board, Fitful Progress in the Antismoking Wars, N.Y.
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correlated with ectopic pregnancies), http://www.nytimes.com/2014/01/17/health/list-
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Victoria Law, “You Go Through It Alone”: New Bill Would Keep Incarcerated Pregnant
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J. ORTHOPSYCH. 437, 443 (1996); Sana Loue, Legal and Epidemiological Aspects of Child
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Id. All the women who were turned over to police for using illegal drugs during pregnancy
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Franklin D. Gilliam, Jr., The “Welfare Queen” Experiment: How Viewers React to Images
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See, e.g., KmrYN S. GusTarsON, CHEATING WELFARE, PUBLIC ASSISTANCE AND THE
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welfare policies becoming more punitive.); Catherine Albiston & Laura Beth Nielson,
Welfare Queens and Other Fairy Tales: Welfare Reform and Unconstitutional
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Brief for Petitioners at 13, Ferguson v. Charleston, 532 U.S. 67 (2001) (No. 99-936), 2000
WL 33599645.
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constructing the ideal of “mother” according to skin color, religion, culture, national
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Private Violence to Mass Incarceration: Thinking Intersectionally About Women, Race,
and Social Control, 59 UCLA L. Rev. 1418 (2012) (discussing the structural and
political dimensions of mass incarceration and gender bias, exposing how they are
interconnected in multiple ways); Martha Fineman, Images of Mothers in Poverty
Discourses, Duke L.J., 1991, at 274 (explaining the role of patriarchal discourse in
framing welfare recipients as “constituting the cause as well as the effect of poverty”);
Robin Levi et al., Creating The Bad Mother: How the US Approach to Pregnancy in
Prisons Violates the Right to Be a Mother, 18 UCLA Wowm. L.J. 1 (2010); Jane Murphy,
Legal Images of Motherhood: Conflicting Definitions from Welfare “Reform,” Family,
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and Criminal Law, 83 COrNELL L. Rev. 688, 689 (1998)(analyzing that criminal law
provides a lens to see who the nation values as “good mothers” and who is tossed
away as “bad” mothers); Sonia Suter, Bad Mothers or Struggling Mothers? 42
RutcERs L. J. 695, 701-02 (2011).

Albiston & Nielson, supra note 69, at 477 (“Neither the exclusion of black women from
social welfare programs nor control of their reproductive freedom are new social policies;
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Drug Addicts Who Have Babies: Women of Color, Equality, and the Right of Privacy, 104
Harv. L. REv. 1419, 143739 (1991) (noting that “[t]he myth of the ‘bad’ Black woman was
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Parricia Hi CorLins, Brack Sexual PoLrrics: AFRICAN AMERICANS GENDER AND THE
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Gina Kolata, Bias Seen Against Pregnant Addicts, N.Y. Tiues, July 20, 1990, at A13
(quoting Dr. Ira Chasnoff).
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On the legal implications of shackling, see INT'. HumaN RicHTs CLINIC ET. AL., THE
SHACKLING OF INCARCERATED PREGNANT WOMEN: A HUMAN RiGHTS VIOLATION COMMITTED
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The Legal Implications of Shackling Female Inmates During Pregnancy and Childbirth,
14 WM. & Mary J. WomeN & L. 365 (2008); Claire Griggs, Birthing Barbarism: The
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247 (2011); Priscilla A. Ocen, Punishing Pregnancy: Race, Incarceration and the Shackling
of Pregnant Prisoners, 100 CAL. L. Rev. 1239 (2012).

Griggs, supra note 77, at 266 n.261 (2011) (citing MINN. STAT. ANN. § 241.07 (West 2011)).
George J. Annas, Pregnant Women as Fetal Containers, 16 HAsTINGS CTR. REP. 13 (1986);
Lucinda J. Peach, From Spiritual Descriptions to Legal Prescriptions: Religious Imagery of
Woman as “Fetal Container” in the Law, 10 ].L.. & RELIGION 73 (1994).
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Foreign Assistance Act of 1961 § 104(f), codified at 22 U.S.C. § 2151b(f) (2012).

See, e.g., Sneha Barot, Abortion Restrictions in U.S. Foreign Aid: The History and Harms of
the Helms Amendment, GUTTMACHER POL’Y REV., Summer 2013, at g, 10.

119 CoNG. REC. 32,292, 32,293 (1973) (statement of Sen. Helms).

. See 119 Conc. REc. 39,619, 39,632 (1973).
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/3GBS-UARZ; see also U.S. S. Comm. FOREIGN RELATIONS, CONVENTION ON THE ELIMINATION
OF ALL FOrRMS OF DISCRIMINATION AGAINST WOMEN, S. Exec. Rep. No. 103-38, at 53-54 (1994).
Nicholas D. Kristof, Women’s Rights: Why Not?, N.Y. Times (June 18, 2002), http://www
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(2001).
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June 19, 1974, at D1 (“Whether we like it or not, abortion is the most widely used method
of family planning in many underdeveloped countries,” Mrs. Stengel [associate director
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Barot, supra note 2, at 9.
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119 CoNG. REC. 32,292 (1973) (statement of Sen. Helms).
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119 Cong. Rec. 32,293 (1973) (statement of Sen. Helms).
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RELATED PROVISIONS IN U.S. FOREIGN ASSISTANCE LAw AND PoLICY 2 (2017), https:/fas.org
Isgplers/row/Rq13600.pdf [http://perma.cc/6gMs-DJZL]; see also International Security
and Development Cooperation Act of 1981, Pub. L. No. 97-113, § 302(b), 95 Stat. 1532
(Dec. 29, 1981) (codified as amended at 22 U.S.C. 2151(b)).

International Security and Development Act of 1981 § 302(b)(3).

BLANCHFIELD, supra note 22, at 5.
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Foreign Assistance and Related Programs Appropriations Act, 1982, Pub. L. No. g7-121, §
525, 95 Stat. 1657 (1981); see also U.S. AGENCY FOR INT'L DEv., USAID GUIDANCE FOR
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ABORTION) 1 (May 22, 2014).
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8—10 (2016), http://www.unfpa.org/sites/default/files/pub-pdf/UNFPA-Adolescent
_Girls_in_Disaster_Conflict-Web.pdf [https://perma.cc/LD4S-SARG6].

. Lisa B. Haddad & Nawal M. Nour, Unsafe Abortion: Unnecessary Maternal Mortality, 2
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Policy Statement, supra note 21.

. Barot, supra note 2, at 10.

Steven Lee Myers, A Paradox for Helms on an Abortion Issue, N.Y. TIMES (Aug. 1, 1997),
http://www.nytimes.com/1997/08/o1/us/a-paradox-for-helms-on-an-abortion-issue.html
[https://perma.cc/KBAS-NAHU].

Policy Statement, supra note 21, at 578.

LARRY NOWELS, CONG. ReseARCH Serv., RL30830, INTERNATIONAL FAMILY PLANNING:
THE “MExico City” PoLicy 4 n.7 (2001). USAID interpreted the MCP as prohibit-
ing funding for foreign NGOs that perform or actively promote abortion as
a method of family planning, and applied the following definitions under
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(i) Abortion is a method of family planning when it is for the purpose of spacing births. This
includes, but is not limited to, abortions performed for the physical or mental health of the
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under these circumstances is not a family planning act).
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JonN BLane & MarTHEw FrRIEDMAN, MEXICO Ci1y POLICY IMPLEMENTATION STUDY, A-4
(1990) (emphasis added).
Sarah Mehta, There’s Only One Country That Hasn't Ratified the Convention on
Children’s Rights: U.S., ACLU (Nov. 20, 2015, 1:30 PM), https://www.aclu.org/blog/
human-rights/treaty-ratification/theres-only-one-country-hasnt-ratified-convention-chil
drens [https://perma.cc/Q9Ms-FNEF]].
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(Nov. 21, 2014), https://www.washingtonpost.com/blogs/post-partisan/wp/2014/11/21/why-
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Consolidated Appropriations Act, 2000, Pub. L. No. 106-113, § 518, 113 Stat. 1501 (1999);
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(Apr. 15, 2015), http://www.latimes.com/world/great-reads/la-fg-ci-el-salvador-women
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