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Abstract

Looking at the migration management policies at Europe’s external Aegean border, this article examines
how and why infrastructures of protection come to function as technologies of border violence. The repur-
posing of rescue rafts for extreme border violence in the Aegean Sea reveals a little-examined dark side of
European ‘migration management’ as a process purportedly aimed to ‘civilize’ Greek coastguard opera-
tions. In transforming life-saving materials into life-threatening ones, patterns of border violence tell
an alarming story about the relationship between law, politics, and the materiality of physical objects:
absent concrete political and moral commitments to international protection, rescue’s physical infrastruc-
ture has been weaponized. The weaponized life raft further challenges the assumptions underpinning
European ‘migration management’: the idea that technocratic solutions can fix structural injustices, or that
‘neutral assistance can ensure human rights compliance. The case study thus demonstrates the incompati-
bility of managerialism with human rights protection in the context of contemporary migration.

Keywords: infrastructure; Law of the Sea; materiality; migration; refugee law

1. Introduction

Since March 2020 asylum seekers arriving on Greek islands or in territorial waters have been
dragged out to sea, forced by the Hellenic Coast Guard into inflatable orange life rafts, ‘shaped
like a tent’! and left to drift.” These incidents highlighted a pattern of violations that developed
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their insightful comments on previous versions of this article. We are also grateful for the research support and advice we
received from a large number of asylum seekers, scholars, lawyers, and activists, including Valentina Azarova, C.R.G, Viola
Giegner, Lisa-Marie Komp, Stefanos Levidis1, Amjad Umar Naim, Tommy Olsen, Phevos Simeonidis, and Flip Schiiller. Any
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IThis description recurred throughout interviews with victims of Greek pushback practices [source anonymized].

?P. Kingsley and K. Shoumali, ‘Taking Hard Line, Greece Turns Back Migrants by Abandoning Them at Sea’, New York
Times, 14 August 2020, available at www.nytimes.com/2020/08/14/world/europe/greece-migrants-abandoning-sea.html;
‘Greece: Investigate Pushbacks, Collective Expulsions’, Human Rights Watch, 16 July 2020, available at bit.ly/3ImNbhP;
United Refugees, ‘News Comment: UNHCR Warns Of Increasing Violence And Human Rights Violations At European
Borders’, UNHCR, 21 February 2022, available at www.unhcr.org/en-us/news/press/2022/2/62137a284/news-comment-
unhcr-warns-increasing-violence-human-rights-violations-european.html.
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into a de facto government policy of summary and collective expulsions® — one which implicated
the European Border and Coast Guard Agency, Frontex.* Survivors of the initial episodes
recounted how the authorities they relied on for protection became agents of their persecution.
The equipment designed to save their lives — objects designated for rescue and prescribed by the
international law of the sea - facilitated their expulsion. The paradox of repurposing rescue equip-
ment, demanded under the law of the sea, against those seeking protection represents the starting
point of our inquiry.

These ‘drift backs’, as the practices have been called, are instances of direct and extreme vio-
lence by Greek state officials. Under international law, they engage Greek state responsibility and
potentially individual criminal liability. Yet, beyond what international legal analysis suggests on
its own terms, they were not made possible simply by a single state reneging on its duties, nor were
they merely breaches of rogue individual actors. We argue that these violations reveal an impor-
tant and still little-examined dark side of European ‘migration management’ as a process purport-
edly aimed to pacify and ‘civilize’ border violence.” In transforming life-saving materials into
life-threatening ones, the incidents reveal important insights into the relationship between law,
politics, and the materiality of physical objects.® Engaging with literature on ‘legal materiality’,
we show how absent concrete political and moral commitments to international protection, res-
cue’s physical infrastructure has been weaponized. The repurposed rescue raft is emblematic of the
way safety and humanitarianism are tied with security and deterrence in the EU’s migration man-
agement paradigm. As long as this paradigm persists, the dynamics the weaponized raft encap-
sulates are likely to reproduce themselves at the EU’s external borders.

What can the appropriation of lifesaving equipment for border violence teach us about the law
pertaining to European migration policy specifically and the general aspiration to quell violence by
appeals to law? Looking at the migration management policies at Europe’s external Aegean bor-
der, we examine how and why these infrastructures of protection come to function as technologies
of border violence.” This allows for a critique of the policy framework of migration management
through which human rights have been ‘mainstreamed’ in the context of European migration
policy.® According to our critique, at the heart of this policy framework is a self-contradiction:
an insistence on a technical and legal understanding of human safety, decoupled from a moral
commitment to the real-life security of migrant individuals.

Migration management, as explained by lawyers and social scientists, is a problem-solving ori-
entation to migration policy which seeks to be politically neutral.” By focusing on technical fixes

3UN General Assembly, Report of the Special Rapporteur on the Human Rights of Migrants, UN Doc. A/HRC/50/31, 26
April 2022, at 32.

4G. Christides et al, ‘Frontex Complicit in Greek Refugee Pushback Campaign’, Spiegel International, 23 October
2020, available at www.spiegel.de/international/europe/eu-border-agency-frontex-complicit-in-greek-refugee-pushback-
campaign-a-4b6cba29-35a3-4d8c-a49f-al2daad450d7; ‘Greece: Violence, Lies, and Pushbacks - Refugees and Migrants
Still Denied Safety and Asylum at Europe’s Borders’, ReliefWeb, 23 June 2021, available at reliefweb.int/report/greece/
greece-violence-lies-and-pushbacks-refugees-and-migrants-still-denied-safety-and; K. Fallon, ‘Revealed: EU Border Agency
Involved in Hundreds of Refugee Pushbacks’, Guardian, 28 April 2022, available at www.theguardian.com/global-
development/2022/apr/28/revealed-eu-border-agency-involved-in-hundreds-of-refugee-pushbacks.

> Anthropologist Michael Herzfeld has framed this ambiguous position as a ‘crypto colonial’ situation. See M. Herzfeld, ‘The
Absence Presence: Discourses of Crypto-Colonialism’, (2002) 101 South Atlantic Quarterly 899, at 900-1. On the civilizing
mission in international law see generally N. Tzouvala (ed.), ‘The Standard of Civilisation in International Law: Politics,
Theory, Method’ in, Capitalism As Civilisation: A History of International Law (2020), 1.

On materiality and the law see generally Yoon Kang, ‘Law’s Materiality: Between Concrete Matters and Abstract Forms, or How
Matter Becomes Material’, in A. Philippopoulos-Mihalopoulos (ed.), Routledge Handbook of Law and Theory (2019), 453.

’On the tendency to ‘sanitize’ accounts of border violence see A. Sager, Toward a Cosmopolitan Ethics of Mobility: The
Migrant’'s-Eye View of the World (2018), 76.

8See generally M. Koskenniemi, ‘Human Rights Mainstreaming as a Strategy for Institutional Power’, (2010) 1 Humanity:
An International Journal of Human Rights, Humanitarianism, and Development, at 47.

9M. Geiger and A. Pécoud, The Politics of International Migration Management (2010).
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such as equipment, training, standard operating procedures, and internal review, it seeks to
eschew moral questions. ‘Management’ or ‘managerialism’ serve as an allusion to corporate gov-
ernance. Across a large swath of policy questions, the EU has been considered, at least since the
1990s, as a quintessential example of managerialism, both by its proponents and by its detractors.
EU managerialism extends to fiscal and monetary policy, environmental planning, and national
security. Managerialism is arguably the dominant paradigm for migration policy throughout a
wide political centre.!” It may be advanced by both welfarist and neoliberal parties. This article
seeks to join several (academic) exceptions to that general rule!! by showing how puzzling the
material results can be when human rights are set into a managerial framework, where they
are a box to tick in the implementation of policy. An undercurrent impetus to circumvent human
rights prohibitions leads to displacing violence in unexpected ways, but not necessarily to its
reduction. Specifically, since March 2020,'? border violence in the Aegean has been shoehorned
into the legal commitment to ‘rescue lives at sea’.!”

We argue that this weaponization of rescue equipment is not incidental. The life raft-turned-
weapon of torture functions as an interpretive key, demonstrating outcomes of a de-politicized,
managerial approach to rescue. It embodies the ways objects reflect the social and political world
in which they operate.* This analysis highlights the tension between the presiding paradigm of
border management in the European Union and the legally binding human rights commitments
of its member states.'® In other words, the weaponized life raft challenges the assumptions under-
pinning European ‘migration management’: the idea that technocratic solutions can fix structural
injustices, or that such ‘neutral’ solutions can ensure human rights compliance.!® Our case study
suggests that in the context of contemporary migration, managerialism and human rights protec-
tions may be incompatible.

The article consists of five sections. Section 2 offers a legal assessment of the ‘pushback’ prac-
tices employed by Greek authorities since March 2020, considering international and European
law.!7 Section 3 contextualizes these maritime expulsions within a recent history in which rescue
has served as a pretext for pushbacks. We attempt to explain this phenomenon by illustrating the
relevant legal framework and policy context: the entanglement of interception and rescue, and
international law’s delineation therein. The phenomenon of weaponized rescue is explored
through Violeta Moreno-Lax’s ‘rescue-through-interdiction/rescue-without-protection’ para-
digm.'® This paradigm was crystalized in recent decades through the EU’s general approach to
migration management, and the specific operations of the EU Border and Coast Guard

109G, Esposito et al., “The European Public Sectors in the Age of Managerialism’, (2018) 38 Politics 480.

M. Geiger and A. Pécoud, supra note 9.

2This development emerged at a crucial moment in the EU’s external border policy; see ECRE, ‘Violations Continue in
Greece, EU Says Asylum Procedures Cannot Be Suspended’, 13 March 2020, available at ecre.org/violationscontinue-in-
greece-eu-says-asylum-procedures-cannot-be-suspended/.

3A large literature on ‘externalizing’ human rights violations in the context of migration makes an essentially similar point.
See, e.g., analogy to how citizens may react to tax law in T. Gammeltoft-Hansen, ‘International Refugee Law and Refugee
Policy: The Case of Deterrence Policies’, (2014) 27 Journal of Refugee Studies 574, at 587.

!4See generally J. Hohmann and D. Joyce (eds.), International Law’s Objects (2018).

150n the long-standing tension between the EU asylum acquis and the rights of protection seekers see generally V. Moreno-
Lax, Accessing Asylum in Europe: Extraterritorial Border Controls and Refugee Rights under EU Law (2017).

160n the nature of ‘migration management’ see generally Geiger and Pécoud, supra note 9; S. Scheel and F. Ustek-Spilda,
‘The Politics of Expertise and Ignorance in the Field of Migration Management’, (2019) 37 Environment and Planning D:
Society and Space 663, at 665; on the violence of migration management see L. Ansems de Vries and E. Guild, ‘Seeking
Refuge in Europe: Spaces of Transit and the Violence of Migration Management’, (2019) 45 Journal of Ethnic and
Migration Studies 2156.

7The protections afforded to asylum seekers under these branches of law are then considered with reference to the inter-
national law of the sea, and the EU regulation governing sea surveillance, which has notably been used by EU agencies and
member states such as Greece to dismiss unlawful bordering practices.

18y, Moreno-Lax, ‘The EU Humanitarian Border and the Securitization of Human Rights: The “Rescue-Through-
Interdiction/Rescue-Without-Protection™, (2018) 56 Journal of Common Market Studies 119.
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Agency, FRONTEX."” The EU’s interventions in the Greek response to migration have often
exemplified this managerial approach. Section 4 returns to the instruments of the current violence
unfolding on the Aegean to examine what these objects reveal about their legal environment. We
explore the approach and discourse through which Greece has pursued its duty to render assis-
tance at sea under international and EU law. This reveals the lessons that the appropriation of
lifesaving equipment for border violence can teach us about the relationship between law, objects,
and migration management. Section 5 concludes.

2. Systematic ‘drift backs’ in the Aegean Sea

In the shadow of the coronavirus pandemic, Greek authorities established a novel deportation
policy. Since March 2020, migrants have been found drifting in orange, tent-like inflatable
life rafts without motors or propellers and which cannot be steered.?” The Turkish Coast
Guard reported these apparitions, but Greek authorities have provided neither explanation
nor documentation. Apart from its bizarre and dramatic visual aspect, Turkish propaganda
efforts surely contributed to the practice’s quick emergence as an icon of human rights
violations in the Aegean.’! Below, we further analyse the conditions that made this practice
possible. But first, its basic violation of fundamental tenets of international law must be
clarified.

The ‘drift backs’, whereby asylum seekers are left to drift towards Turkish waters in life rafts,
can be classified into two types: expulsions which take place following interception at sea and
those which occur when asylum seekers have already made landfall on Greek islands.”” In cases
of expulsions following interception at sea, physical force and violence are typically used to inter-
dict dinghies carrying asylum-seekers. Various tactics are employed to damage the motors of din-
ghies and to render them immobile. Asylum seekers are subsequently transferred to Hellenic
Coast Guard vessels, where survivors described being beaten.® Having their personal belongings,
including mobile phones and identification documents confiscated,* they are then forcibly trans-
ferred onto inflatable, motorless life rafts, dragged out to sea and left to drift.?

Expulsions of asylum-seekers following landfall on Greek islands differ more substantially in
terms of the precise circumstances of each case. There is, nevertheless, a clearly identifiable fact
pattern spanning a large geographical area throughout the Aegean islands and involving various
state actors. On the Greek islands, newly arrived asylum-seekers have been arbitrarily detained in

¥See European Commission, ‘Managing Migration: EU Financial Support to Greece’, December 2019, available at home-
affairs.ec.europa.eu/system/files/2022-01/202202_Eu%20Budget-financial%20support%20to%20greece.pdf. The European
Union interventions in the Greek response to migration, mainly the provision of financial and technical assistance under
the European Agenda for Migration Management, have often exemplified this precise form of managerialism.

20N. Keady-Tabbal and I. Mann, ‘Tents at Sea: How Greek Officials Use Rescue Equipment for Illegal Deportations’, Just
Security, 22 May 2020, available at www.justsecurity.org/70309/tents-at-sea-how-greek-officials-use-rescue-equipment-for-
illegal-deportations/.

2Thus, the main source for information on this practice and for its images has been the Turkish Coast Guard website,
available at en.sg.gov.tr/.

2The term ‘drift backs” has been proposed by researcher S. Levidis. See C. Heller, ‘De-Confining Borders: Towards a Politics
of Freedom of Movement in the Time of the Pandemic’, (2021) 16 Mobilities 113, at 118. B. McKernan, ‘Greece Accused of
“Shocking” Illegal Pushback against Refugees at Sea’, Guardian, 26 April 2021, available at www.theguardian.com/world/2021/
apr/26/greece-accused-of-shocking-pushback-against-refugees-at-sea.

BC. Gall, ““They Just Left Us™: Greece is Accused of Setting Migrants Adrift at Sea’, New York Times, 18 July 2021, available
at www.nytimes.com/2021/07/18/world/europe/greece-migrants.html. Legal Centre Lesvos, ‘Crimes against Humanity in the
Aegean — Greece’, ReliefWeb, 1 February 2021, available at reliefweb.int/report/greece/crimes-against-humanity-aegean.

YEctHR, Nolan and K. v. Russia, Appl. No. 2512/04, Judgment of 6 July 2009, at 96; EctHR, M.S.S v. Belgium and Greece,
Appl. No. 30696/09, Judgment of 21 January 2011, at 221.

2G. Christides and S. Ludke, ‘Videos and Eyewitness Accounts: Greece Apparently Abandoning Refugees at Sea’, Spiegel
International, 16 June 2020, available at www.spiegel.de/international/europe/videos-and-eyewitness-accounts-greece-
apparently-abandoning-refugees-at-sea-a-84c06c61-7f11-4e83-ae70-3905017b49d5.
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unofficial detention sites in inhuman and degrading conditions.?® Reports of deprivation of ade-
quate food, water, medical assistance, and denial of access to legal assistance or information, prior
to expulsions, are routine.”” Importantly, the covert nature of these practices means that no orders
of detention or expulsion are provided.”® Asylum seekers are prevented from challenging their
detention or expulsion in court and denied access to an effective remedy.”’

From the perspectives of international as well as European refugee and human rights law, these
expulsions by Greek officials represent violations of the principle of non-refoulement.*® The
underlying reasoning for this remains firm irrespective of whether asylum seekers land on
Greek islands or are intercepted at sea.”’ European human rights law sets out specific guarantees
and procedures to safeguard against refoulement. EU member states are obliged to provide asylum
seekers with access to procedures for the determination of refugee status and other categories of
international protection.’? Deportations, or ‘returns’ as they are referred to in EU law, must be
preceded by individualized assessments to ensure the person deported will not be exposed to the
risk of direct or indirect refoulement.’

These obligations also apply in the context of returns to ‘third countries’ to safeguard against
chain refoulement, even where such countries are recognized as ‘safe third countries’ pursuant to
the Asylum Procedures Directive. In such cases, the Grand Chamber of the European Court of
Human Rights has affirmed, that it is incumbent on the domestic authorities to assess ‘whether or
not the individual will have access to an adequate asylum procedure in the receiving third country’
as well as the risk ‘of being subjected to treatment contrary to Article 3’.>* The Court stressed that
an expelling state’s failure to assess the risks of treatment contrary to Article 3 results in a violation
of the state’s procedural obligations.*

Accordingly, where asylum seekers are intercepted in the territorial waters of a Member State,
the responsibility of that state is engaged and there is an obligation under EU and domestic law to
provide access to asylum procedures.’ In such cases, the Asylum Procedures Directive envisages
that asylum seekers ‘should be disembarked on land and have their applications examined’ in

260n unacknowledged detention in the jurisprudence of the EctHR see EctHR, El-Masri v. the former Yugoslav Republic of
Macedonia Appl. No. 39630/09, Judgment of 13 December 2012, at 233.

YEctHR, S.F. and others v. Bulgaria Appl. No. 8138/16, Judgment of 7 December 2017, at 87.

n some cases of secretive detention this may also mean that state practices reach the level of enforced disappearances. See G.
Baranowska, ‘Disappeared Migrants and Refugees: The Relevance of the International Convention on Enforced Disappearances in
their Search and Protection’, German Institute for Human Rights, October 2020, available at www.institut-fuer-menschenrechte.de/
fileadmin/Redaktion/Publikationen/Analyse_Studie/Analysis_Disappeared_Migrans_and_Refugees.pdf.

»Legal Centre Lesvos, PRESS RELEASE - NEW REPORT ON CRIMES AGAINST HUMANITY IN THE AEGEAN, 1
February 2021, available at legalcentrelesvos.org/2021/02/01/crimesagainstumanityintheaegean/. Our interviews revealed the
numerous pretexts under which migrants were apprehended by Greek authorities. The majority were given false assurances,
for example, that they would be transferred to Athens or taken for Covid-19 tests.

3J-P. Graf, ‘A pushback against international law? Legal analysis of allegations against the Frontex mission in
the Mediterranean’, Volkerrechtsblog, 18 December 2020, available at voelkerrechtsblog.org/de/a-pushback-against-
international-law/.

3n Sharifi and Others v. Italy and Greece the Court did not consider it necessary to determine whether the applicants had
been returned after reaching the Italian territory or before, since the provision prohibiting collective expulsions was, in any
event, applicable to both situations. See EctHR, Sharifi and Others v. Italy and Greece, Appl. No. 16642/09, Judgment of 21
October 2014.

32Directive of the European Parliament and of the Council of 26 June 2013 on common procedures for granting and with-
drawing international protection (recast), see Commission Directive 2013/32, OJ 2013 L 180/60.

3EctHR, Ilias and Ahmed v. Hungary Appl. No. 47287/15, Judgment of 14 March 2017.

31bid., at 131.

#Ibid., at 164.

361, 4636/2019 Art. 42(1): “The provisions of this Law shall apply to all third-country nationals and stateless persons who
make an application for international protection on the Greek territory, including at the border, in the territorial waters or in
the transit zones of Greece, as long as they are allowed to remain on the territory as applicants.’; Directive of the European
Parliament and of the Council of 26 June 2013 on common procedures for granting and withdrawing international protection
(recast) (Asylum Procedures Directive), Recital 26, see Commission Directive 2013/32, OJ 2013 L180/60.

https://doi.org/10.1017/50922156522000528 Published online by Cambridge University Press


http://www.institut-fuer-menschenrechte.de/fileadmin/Redaktion/Publikationen/Analyse_Studie/Analysis_Disappeared_Migrans_and_Refugees.pdf
http://www.institut-fuer-menschenrechte.de/fileadmin/Redaktion/Publikationen/Analyse_Studie/Analysis_Disappeared_Migrans_and_Refugees.pdf
https://legalcentrelesvos.org/2021/02/01/crimesagainstumanityintheaegean/
http://www.voelkerrechtsblog.org/de/a-pushback-against-international-law/
http://www.voelkerrechtsblog.org/de/a-pushback-against-international-law/
https://doi.org/10.1017/S0922156522000528

66 Niamh Keady-Tabbal and Itamar Mann

accordance with EU and international law.>” The human rights obligations, including extraterri-
torial obligations, triggered by interception at sea, have been clearly defined by the ruling of the
European Court of Human Rights in Hirsi Jamaa and others v. Italy.*® These obligations continue
to be applicable, even after the asylum seekers are abandoned in the rafts, as they remain depen-
dent on Greek authorities for their survival.*

Given their summary nature, ‘drift backs’ violate the prohibition of collective expulsions.*’
This prohibition flows from the procedural guarantees necessitated by the principle of non-
refoulement.*! This applies irrespective of ‘refugee status or intention or ability to claim asylum
in the country concerned or in a transit country’.*” Several attempts to challenge ‘pushback poli-
cies’ at Europe’s external borders, however, have demonstrated the erosion of this protection in
the European legal imagination. Judgments including Khlaifia v. Italy and N.D and NT v. Spain,
‘[shift] the burden of proof to individual asylum-seekers to assert their rights to non-refoulement
or other international protection’,*> demonstrating a certain willingness to defer to states’ prerog-
atives and tolerate exceptions to this rule.**

Additional exceptions were generated in N.D and N.T v. Spain, where the applicants chal-
lenged ‘a systematic policy of removing migrants without prior identification’.* The Grand
Chamber found that the ‘pushback’ the applicants were subjected to did not violate Article 4,
Protocol No. 4. This conclusion was based on the creation of ‘a new exception to the prohi-
bition on collective expulsion’,*® where the absence of an individual decision ‘can be attributed
to the applicant’s own conduct’.*’ This was derived from some, albeit unsettled, case law of the Court,
according to which the applicant’s lack of cooperation with the available procedure for conducting an
individual examination of the applicants “circumstances”, excludes State responsibility for the absence
of such assessment’.*® By extending this principle, the applicants were considered culpable because of
their unauthorized entry into Spanish territory, despite the fact that legal routes identified by the
Spanish government were neither accessible nor effective in practice.’

Directive of the European Parliament and of the Council of 26 June 2013 on common procedures for granting and with-
drawing international protection (recast) (Asylum Procedures Directive) Recital 26, see Commission Directive 2013/32, OJ
2013 L180/60.

38EctHR, Hirsi Jamaa and Others v. Italy, Appl. No. 27765/09, Judgment of 23 February 2012, at 169-82.

3EctHR, Georgia v. Russia (II), App no. 38263/08, Judgment of 21 January 2021, at 174.

0Art. 4, Protocol 4 of the European Convention of Human Rights defines collective expulsions as, ‘any measure compelling
aliens, as a group, to leave a country, except where such a measure is taken on the basis of a reasonable and objective exami-
nation of the particular case of each individual alien of the group’; Greece has not ratified Art. 4 Protocol 4 of the European
Convention on Human Rights, however, collective expulsions are prohibited by the ICCPR and the EU Charter on
Fundamental Rights, under which Greece is bound.

“EctHR, Hirsi Jamaa and Others v. Italy, Appl. No. 27765/09, Judgment of 23 February 2012 (Concurring Opinion of Judge
Pinto de Albuquerque).

“EctHR, ND and NT v. Spain, Appl. No. 8675 and 867/15, Judgment of 13 February 2020, at 135.

In Khalifa and others v. Italy, the Court found that Italy’s deportation of Tunisian migrants did not qualify as collective
expulsion in violation of Art. 4 of Protocol 4, referring to the ‘extraordinary circumstances of the migration crisis’. See dis-
cussion of Justice Serghides’ Partly Dissenting Opinion in Khiaifia and Others in J. 1. Goldenziel, ‘Khlaifia and Others v. Italy’,
(2018) 112 American Journal of International Law 274.

“bid.

SND and NT, supra note 42, at 123.

4G. Ciliberto, ‘A Brand-New Exclusionary Clause to the Prohibition of Collective Expulsion of Aliens: The Applicant’s
Own Conduct in N.D. and N.T. v Spain’, (2021) 21 Human Rights Law Review, at 203.

47This principle has been applied in Berisha and Haljiti v. the former Yugoslav Republic of Macedonia, Application no.
18670/03 and Dritsas and Other v. Italy, Application No 2344/02.

81n this case, the Grand Chamber extended the use of the principle to ‘situations in which the conduct of persons who cross a
land border in an unauthorised manner, deliberately take advantage of their large numbers and use force, is such as to create a
clearly disruptive situation which is difficult to control and endangers public safety’. See ND and NT v. Spain, supra note 42, at 201.

1t also undermines Art. 31 of the 1951 Convention relating to the Status of Refugees which provides that states ‘shall not
impose penalties, on account of their illegal entry or presence, on refugees who, coming directly from a territory where there
life or freedom was threatened in the sense of Article 1, enter or are present in their territory without authorization, provided
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In the 2021 judgment of M.H and Others v. Croatia, the Croatian government argued that the
applicants, who had been forcibly returned without an individualized assessment, ‘had engaged in
“culpable conduct” by circumventing legal procedures that existed for entry into Croatia’.>® The
argument was not upheld and instead, a violation of Article 4 of Protocol No. 4 was found.
However, the Croatian government’s counterargument was not dismissed on account of principle,
but rather due to the Court’s inability to determine whether ‘genuine and effective” access to pro-
cedures for legal entry had been provided. Concepts provided by EU law have long been oper-
ationalized toward this same aim, paving the way for punitive policies that narrow access to
asylum procedures and legitimize violent modes of deterrence. At Greece’s maritime border,
where protection seekers transit through Turkey, a designated ‘Safe Third Country’,”! irregular
migration, even for the purposes of claiming international protection, has already been politically
and discursively framed as a form of ‘culpable’ conduct.”* Whether this will evolve to formally
provide legal grounds to legitimize ‘pushbacks’, however, remains to be seen: eight cases regarding
maritime pushbacks by Greek authorities were communicated by the European Court of Human
Rights in December 2021.%

The “drift backs’ are more than a means of pushing asylum seekers back from the border of
Europe. The practice of abandoning people at sea in inflatable life rafts violates the prohibition on
torture and inhuman and degrading treatment and the right to life.”* The right to life, as reflected
in Article 6 of the International Convention on Civil and Political Rights (ICCPR) and Article 2 of
the European Convention on Human Rights (ECHR), provides that states not only refrain from
actions that pose risk to human life; it requires them to take active measures to prevent the loss of
life.>> In the context of border surveillance operations, such as Operation Poseidon in the Aegean
Sea, these obligations may extend to the provision of rescue services.”® Instead, life-threatening
situations are actively generated as a result of Greek bordering practices, at the core of which
is an overall sense of indifference as to whether the migrants being expelled live or die.”” The
Special Rapporteur on extrajudicial, summary or arbitrary execution emphasized that in the con-
text of ‘pushbacks’ at sea, ‘[t]he State bears responsibility under international law for any deaths or

they present themselves without delay to the authorities and show good cause for their illegal entry or presence’. See generally
G. Goodwin-Gill, 2017: The Year in Review’, (2018) 30 International Journal of Refugee Law 1.

EctHR, M.H and Others v. Croatia, Appl. No. 15670/18 and 43115/18 295, Judgment of November 18 2021.

SIDirective of the European Parliament and of the Council of 26 June 2013 on common procedures for granting and with-
drawing international protection, see Commission Directive 2013/32 OJ 2013 L 180, Art. 38.

>2Public statements of Greek Minister for Migration and Asylum, see Nétng Mntapdkng — Notis Mitarachi, ‘EU Has
Signed an Agreement with Turkey and Turkey Must Prevent Every Illegal Departure of Every Dinghy from Turkish
Shores. Turkey is Not a Country in War. Turkey is a Safe Country.’, 5 November 2021, available at twitter.com/
nmitarakis/status/1456646507701092354.

5%Greece: Pushbacks by Sea to GO Before EctHR, Access to Procedures Restricted on Land, Rule of Law Concerns in
Asylum System Persist, Commission Challenges Legality of the Safe Third Country Concept | European Council on
Refugees and Exiles’, ECRE, 28 January 2022, available at www.ecre.org/greece-pushbacks-by-sea-to-go-before-ecthr-
access-to-procedures-restricted-on-land-rule-of-law-concerns-in-asylum-system-persist-commission-challenges-legality-of-the-
safe-third-country-concept/.

#Push-back measures ... may also amount to excessive use of force wherever officials place refugees or migrants inten-
tionally and knowingly in circumstances where they may be killed or their lives endangered because of the environment’. See
UN General Assembly, Report of the Special Rapporteur of the Human Rights Council on extrajudicial, summary, or arbitrary
executions, UN Doc. A/72/355, 15 August 2017, at 33.

SSEctHR, Osman v. United Kingdom, Appl. No. 87/1997871/1083, Judgment of 28 October 1998, at 115.

A.S., D.I, O.I and G.D. v. Italy and MALTA CCPR/C/130/DR/3042/2017; E. Papastavridis, The Interception of Vessels on
the High Seas: Contemporary Challenges to the Legal Order of the Oceans (2014), at 417; L. M. Komp, ‘Border Deaths at Sea
under the Right to Life in the European Convention on Human Rights’ (2020) (PhD-Thesis — Research and graduation
internal).

%’On ‘indifference’ as a category of criminal intent (mens rea) in international criminal law see M. E. Badar, The Concept of
Mens Rea in International Criminal Law: The Case for a Unified Approach (2013), 12 (explaining that ‘according to the indif-
ference theory, the volitional element of dolus eventualis is present if the offender is indifferent to the occurrence or the result
which he foresees as possible’).
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injuries that may occur in these circumstances’, and that ‘State officers themselves may be poten-
tially culpable for murder’.”®

The practices fit squarely within the torture definition under international and European law
and contain the integral elements of torture derived from the jurisprudence of the ECtHR.* The
European Commission of Human Rights, the predecessor of the ECtHR, held that “all torture must
be inhuman and degrading treatment’.®” From this perspective, inhuman and degrading treatment
are both subsumed within torture. In a 1967 case, the Commission referred to the definition of
torture, noting that ‘[t]he word “torture” is often used to describe inhuman treatment, which has a
purpose, such as the obtaining of information or confessions, or the infliction of punishment, and
it is generally an aggravated form of inhuman treatment’.!

In the context of ‘drift backs’, the treatment is premeditated, as evidenced by the numerous
reports documenting the same tactics employed by Greek officials across several Aegean islands
and territorial waters. It is ‘applied for hours at a stretch’ in many recorded incidents and causes
‘actual bodily injury” and ‘intense physical and mental suffering’;* falling clearly within the settled
definition of ‘inhuman’ treatment established by the ECtHR. Respondents describe life-
threatening situations during and resulting from their encounters with the Greek Coast
Guard. The degrading techniques, therefore, arouse ‘feelings of fear, anguish and inferiority capa-
ble of humiliating and debasing [them] and possibly breaking their physical or moral resistance’.®®
Finally, the deliberate and intimidating nature of the treatment, as required to meet the threshold
of the torture definition, is further evidenced by its connection with a systematic asylum seeker
‘deterrence’ policy.* This policy is employed to intimidate and coerce, including by means of
physical force, for the specific purpose of expelling asylum seekers and demonstrating to future
asylum seekers that they should not attempt to exercise their rights and seek international pro-
tection in Greece. This is reflective of the broader deterrence strategy pursued by Greece, particu-
larly since March 2020.%°

This deterrence strategy is comprised of both a practical aspect, including the use of physical
force to keep out asylum seekers, and a rhetorical component. Since the implementation of the
2016 EU-Turkey Statement, the Turkish Coast Guard has been tasked with containing refugees
and migrants within its territory.*® In late February 2016, however, Turkey announced it would no
longer prevent migrants and refugees from leaving ‘irregularly’. Following a meeting of the
National Security Council (KYSE), the Greek government reinforced its border forces ‘to prevent
illegal entry into the country’ and asylum procedures were suspended for one month. Since then,
collective expulsions — a longstanding feature of this border - became increasingly visible and

8UN General Assembly, ‘Report of the Special Rapporteur on Extrajudicial, Summary or Arbitrary Executions’, UN Doc.
A/HRC/47/33, 7 June 2021, § 29.

SUN Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment 1984.

“Greek Case (Denmark, Norway, Sweden and Netherlands v. Greece) App. Nos. 3321/67, 3322/67, 3323/67, 3344/67
(Commission Report, 5 November 1969), at 186.

S11bid., cited in K. Cavanaugh, ‘On Torture: The Case of the “Hooded Men™, (2020) 42(3) Human Rights Quarterly 519-44,
at 525.

©2EctHR, Kudla v. Poland, Appl. No. 30210/96, Judgment of 26 October 2000, at 92.

SEctHR, Ireland v. UK, App No. 5310/71, Judgment of 13 December 1977, at 167.

4On the relationship between deterrence based migration policies and torture, inhuman and degrading treatment see gen-
erally UN General Assembly, ‘Report of the Special Rapporteur on Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment’, UN Doc. A/HRC/37/50, 23 November 2018.

%0n the current strategy see ‘Anédpoon KYZEA: Evicyoon ®vraéng Tovopov Ko AvastodTov Articemv Acvlov’, 1
March 2020, available at www.news247.gr/politiki/apofasi-kysea-enischysi-fylaxis-synoron-kai-anastoli-ton-aitiseon-asyloy.
7593979.html. For earlier examples of systematic ‘pushbacks’ in the Aegean see Pro Asyl (Network of German refugee coun-
cils), “The Truth May Be Bitter, but It Must Be Told’, 1 October 2017, available at www.statewatch.org/media/documents/
news/2008/mar/greece-pro-asyl.pdf.

For analysis on the compatibility of pull-back’ operations with the right to leave see N. Markard, ‘The Right to Leave by
Sea: Legal Limits on EU Migration Control by Third Countries’, (2016) 27 European Journal of International Law 591.
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systematic. The abandonment of asylum seekers in rafts is now an established modality in the
Greek government’s de facto policy of ‘pushing back’ migrants from its territory. And yet, the
reality of violence and illegality in the Aegean continues to be distorted by the Greek government.

The government’s strategy of denial is central to reinforcing the situation of de facto rightlessness
generated by these practices, which attempt to ‘place [asylum seekers] outside the protection of the
law’.5” Indeed, if asylum seekers were not documenting their own presence, there would be no way of
knowing that these systematic expulsions from Greek territory are taking place.® Arrivals are omitted
from official records.”” Against this backdrop, and particularly given the ‘abduction’ of asylum seekers
from Greek islands and other forms of deprivation of liberty experienced by victims, ‘drift backs’ risk
violating the prohibition on enforced disappearance.”

This strategy of denial is reinforced by the construction of a public narrative propagated by the
Greek government and Frontex, which focuses on an interpretation of ‘interception’ at sea that
distorts the factual pattern of the Hellenic Coast Guard’s modus operandi, and Greece’s resulting
obligations under international human rights law and refugee law.”! This is consistent with a par-
ticular conception of human rights obligations in maritime border spaces advanced through the
structure and implementation of EU migration policy for decades.

3. Rescue as interdiction in law and infrastructure

Yet, beyond human rights law, ‘drift backs’ also raise concerns relating to the international law of
the sea. Examining these acts from an international law of the sea lens reflects how these violations
of human rights law are also enabled and constructed by a certain managerial approach to the
application of the law. When set in a managerial context, the law of the sea may be a conduit
for human rights violations. Indeed, as will become clear below, the law of the sea has served
the managerial legal vocabulary: it helps reduce the politically laden vocabulary of ‘asylum’ to
ostensibly less political elements such as ‘innocent passage’ and ‘saving life’.”” This contradictory
relationship with the international legal environment and rhetoric is what makes ‘drift backs’
noteworthy from the perspective of the critique of managerialism.

The imperative of protecting life at sea is advanced through the duty to render assistance to
vessels in distress. It is a recognized norm of customary international law and is codified in numer-
ous modern international treaties, foremost of which are the United Nations Convention on the
Law of the Sea [UNCLOS]”® and the International Convention for the Safety of Life at Sea

7Art. 2, International Convention for the Protection of All Persons from Enforced Disappearance 2006, 2716 UNTS 3.

%This self-documentation is amplified by volunteer monitoring organizations, such as Aegean Boat Report.

Greece: Huge Discrepancy Between Reported Rescues and Arrivals Suggests Massive Pushbacks, Billions Spent Do Little
for Violations and Mismanagement | European Council on Refugees and Exiles’, ECRE, 21 January 2022, available at ecre.org/
greece-huge-discrepancy-between-reported-rescues-and-arrivals-suggests-massive-pushbacks-billions-spent-do-little-for-
violations-and-mismanagement/.

7®Committee on Enforced Disappearances, General Comment on Enforced Disappearances in the context of migration:
concept note, adopted in April 2022, available at www.ohchr.org/en/calls-for-input/calls-input/call-inputs-enforced-
disappearances-context-migration-concept-note-ced; see also CCPR Case 4038-2021 FAA v. Greece, registered with the
UN Human Rights Committee on 5 November 2021.

7IN. Keady-Tabbal and C. Bachiller Lopez, ‘Dividing Labour, Evading Responsibility: Frontex-Hellenic Coast Guards
Modus Operandi in the Aegean, Border Criminologies, 27 July 2021, available at www.law.ox.ac.uk/research-subject-
groups/centre-criminology/centreborder-criminologies/blog/2021/07/dividing-labour.

"2Moreno-Lax, supra note 18; C. Bachiller Lopez shows how this ‘trickles down to the everyday life of border policing’ to
narrow border guards’ understanding of the rights of migrants as ‘a particular conception of human rights at sea, where only a
limited number of rights pertaining to extreme conditions of life and death are perceived to be at stake’, in ‘Border Policing at
Sea: Tactics, Routines, and the Law in a Frontex Patrol Boat’, British Journal of Criminology (forthcoming).

731t is also enshrined in the International Convention on Salvage, 1989; the 1979 International Convention on Maritime
Search and Rescue. A duty to render assistance at sea is laid down in European Union law, in Art. 9(1) of the regulation
establishing rules for the surveillance of the external sea borders, see EU Regulation No 656/2014 [the External Borders
Regulation].
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[SOLAS]. The international legal regime governing all maritime activities is centred primarily
around the UNCLOS, which delineates different maritime zones and defines the types of enforce-
ment (and other) measures states can take accordingly. SOLAS establishes minimum safety stand-
ards for the construction, equipment, and operation of ships. Together, the various international
instruments seek to reinforce the legal obligation of rescue.

The UNCLOS” incorporates the duty to render assistance at sea in two, interconnected pro-
visions: Article 98 and 19. Article 98 requires states to oblige masters of ships flying their flag to
‘render assistance’ to persons in danger at sea and to proceed as soon as possible to a vessel in need
of assistance if informed of this need, insofar as may be reasonably expected of the master.”® This
obligation applies to ‘any person in danger of being lost’, ‘persons in distress’ as well as to the crew
and passengers of ships in the context of a collision.”®

This norm, and the international law of the sea more broadly, predates the international instru-
ments in which it is enshrined. It emerged through inter-state conduct and evolved into customary
international law, primarily as a means of regulating and furthering trade. The maritime customs
the law is based on are rooted in an understanding of the sea that has changed over time.”” As a
result of contemporary developments in ship manufacturing and standardized safety procedures,
however, the duty to render assistance at sea no longer plays the role it once did. Numerous inter-
national legal regulations have since developed to make travel safer.”® These legal regulations form
one aspect of what Spijkerboer conceptualizes as the ‘Global Mobility Infrastructure’, that is, the
‘physical structures, services, laws that enable some people to move across the globe with high
speed, low risk, and at low cost’.”®

The duty to render assistance at sea, however, is universal.®” Unlike other aspects of interna-
tional maritime law, ‘the international legal obligations concerning maritime search and rescue
cover both regular and irregularised travellers’3' The obligations imposed by the duty to render
assistance at sea are now, therefore, most relevant and potentially transformative for unauthorized
maritime migrants, including those seeking international protection in the EU, populations who
are otherwise denied access to the ‘global mobility infrastructure’.®?

Under UNCLOS, the maritime space extending 12 nautical miles from the coast is designated
as the territorial sea (UNCLOS Articles 2 and 3). Articles 27 and 28 provide coastal states with
prescriptive and enforcement jurisdiction over vessels and individuals within this zone.®’
UNCLOS distinguishes between ‘innocent’ and ‘non-innocent’ passage through territorial seas.®*
Foreign flagged vessels are permitted where such transit does not ‘prejudice the peace, good order
or security of the state’®® The question of whether the ‘unloading’ of persons in violation of

1'80

74The international legal regime governing maritime activities is centred primarily around the United Nations Convention on the
Law of the Sea, which delineates different maritime zones and defines the types of enforcement measures states can take accordingly.

75See discussion in F. G. Attard, The Duty of the Shipmaster to Render Assistance at Sea under International Law (2020), at
44-7.

7Ibid., at 44.

77R. P. Anand, Origin and Development of the Law of the Sea: History of International Law Revised (1982), at 13.

78T. Spijkerboer, ‘The Global Mobility Infrastructure: Reconceptualising the Externalisation of Migration Control’, (2018)
20 European Journal of Migration and Law 452.

7Ibid., at 452.

80See Art. 2.1.10, International Convention on Maritime Search and Rescue 1979, SOLAS Ch. V, reg 33-3.

8IT. Spijkerboer, ‘Wasted Lives. Borders and the Right to Life of People Crossing Them’, (2017) 86 Nordic Journal of
International Law 1.

82Spijkerboer, supra note 78.

8N. Klein, ‘Assessing Australia’s Push Back the Boats Policy under International Law: Legality and Accountability for
Maritime Interceptions of Irregular Migrants’, (2014) 15 Melbourne Journal of International Law 419.

84The measures that states are permitted to take vary according to the maritime zone. In this regard, however, it is note-
worthy to mention that the Aegean Sea, separating Turkey from the islands where asylum seekers typically arrive, is comprised
of two adjoining territorial seas; see ibid., at 421.

8bid.
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national migration laws is considered under Article 19 UNCLOS as ‘an activity in violation of
innocent passage’ depends on the extent to which unauthorized migration is framed as a crime
or security threat.

Within the current paradigm of border securitization, the ‘unloading’ of unauthorized
migrants, people smuggling, is typically interpreted as precluding innocent passage.®® This inter-
pretive move is perhaps the first application of the international law of the sea which makes the
latter useful for a managerial approach aiming to stem migration, including the passage of asylum
seekers. Under such an interpretation, closing borders to certain asylum seekers may be viewed as
an objective application of the law rather than a violent act. Hence the ‘civilized” veneer that inter-
national legal vocabulary may grant to border violence. Accordingly, the vessel may be intercepted
and subject to certain enforcement measures.®” Article 25 UNCLOS, for example, provides the
rights of protection of the coastal state and provides that ‘[t]he coastal State may take the necessary
steps in its territorial sea to prevent passage which is not innocent’.*® The Migrant Smuggling
Protocol® provides further basis for the interception of stateless vessels. The Protocol entitles
states to ‘board and search’ a stateless vessel if there is reasonable grounds to suspect people smug-
gling.”® While the Protocol’s mandate to ‘prevent and suppress the smuggling of migrants by sea’
might appear as a green light to thwart unauthorized migration entirely, Article 8(7) expressly
states that the measures must be in accordance with ‘relevant domestic and international
law’! And yet, this interpretive territory is obscure and has allowed the utilization of the law
of the sea in order to counteract, in ‘objective’ and seemingly non-political terms, obligations
towards non-citizens who may be in dire need; even such need that is recognized under other
branches of international law — notably refugee law - requires a (temporary) permission of entry.
Part of the underlying confusion stems from how international human rights law enshrines a right
of exit, but not a right of entry.”

This use of the international law of the sea to sanitize what might otherwise be perceived as a
form of violence is echoed in certain aspects of EU law. Frontex Regulation 656, which governs
‘sea surveillance’, authorizes participating units to take certain measures to acquire information on
the vessel and its passengers, ‘where there are reasonable grounds to suspect that a vessel may be
carrying persons intending to circumvent checks at border crossing points or is engaged in the
smuggling of migrants by sea’. Where ‘evidence confirming that suspicion is found’, several
enforcement measures, such as seizing the vessel, apprehending those on board, and ordering
the vessel to alter its course, may be carried out though they too must be in full compliance with
international legal obligations.”

While it is still unclear how a managerial orientation toward the international law of the sea
relates to a predatory use of rescue equipment, a basic point might already be apparent; one that
Moreno-Lax and others have illustrated: that when it comes to pushbacks, refugee law and the
international law of the sea have militated towards different directions, ambivalently proscribing,
and permitting, patterns of border violence.’* The two bodies of law effectively transmit the debate

8B. Ni Ghrdinne, ‘Left to Die at Sea: State Responsibility for the May 2015 Thai, Indonesian, and Malaysian Pushback
Operations’, SSRN, 12 May 2017, available at papers.ssrn.com/sol3/papers.cfm?abstract_id=2966724.

8Klein, supra note 83, at 419.

8United Nations Convention of the Law of the Sea 1982, 1833 UNTS 396.

89Art. 2, the Migrant Smuggling Protocol, Protocol against the Smuggling of Migrants by Land, Sea and Air Supplementing
the Convention against Transnational Organized Crime 2000, 2241 UNTS 480 (‘Migrant Smuggling Protocol) states: “The
purpose of this Protocol is to prevent and combat the smuggling of migrants, as well as to promote cooperation among
States Parties to that end, while protecting the rights of smuggled migrants.’

“OIbid., Art. 8, Art. 2.

bid.

92Art. 12(2), International Covenant on Civil and Political Rights 1966, 999 UNTS 171.

% Art. 6, Maritime Surveillance Regulation 656/2014, [2014] O] L189/93.

94See Moreno Lax, supra note 18, at 125.
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on refoulement from a bright-line to an interpretive disagreement. The veneer of legality is no
longer the rhetorical privilege only of one side of the debate.”

Vessels in distress represent an important exception to rules distinguishing innocent and non-
innocent passage under customary international law. Article 18(2) UNCLOS provides that coastal
states ‘permit ships in distress or under force majeure access to its territorial sea and ports’. On the
other hand, the status of vessels in distress can also work in the reverse, as authorities can inter-
vene to rescue vessels in distress, regardless of whether they are located in their own territorial
waters and may even be obliged to perform rescue outside of their legally defined Search and
Rescue (SAR) zone.” This further demonstrates why rescue is significant in authorizing and facil-
itating operational flexibility for border and migration ‘management’ policies.

In short, rescue has emerged as an imperative in efforts to ‘manage’ migration. From the
Global Approach to Migration [2005]°7 to the ‘New Pact on Migration and Asylum’ [2020],%
EU migration policy has implicitly relied on the obligation to save lives at sea to legitimize
closed borders. Moreno-Lax conceptualizes this dynamic as the ‘rescue-through-interdic-
tion/rescue-without-protection’ paradigm.®® By framing physical acts of border enforcement,
such as interception at sea, as acts of rescue, they are interpreted as detached from the inter-
national legal obligations that flow from the exercise of sovereignty within territorial waters,
or the effective control exercised in the case of those acting beyond their territorial seas.!?
This model shows how interdiction is ‘re-defined into a life-saving device’.!°! The EU and
its member states have, thus, actively and strategically forged gaps in refugee and human
rights protection.!®

Europe is not the only example, since European policies are arguably based on American and
Australian precedents.'?® Policy-makers across the Global North rely on the rescue duty as a basis
for intercepting migrants at sea where legal grounds for such action may otherwise be weak or absent.
At the same time, they often attempt to erase the jurisdictional link from which obligations stemming
from human rights law and refugee law follow.!%* These earlier precedents also embody the paradigm
captured by Moreno-Lax: the goal is to perform ‘rescue’ without being bound to the full range of

%This interplay among different bodies of law has, at times, been hailed by international and European law scholars as
facilitating a plurality of opinions, and professional/democratic debate. We do not contest that at time such positive outcomes
occur. Yet, at the same time, it must be acknowledged as a way of sanitizing and legitimizing practices that otherwise may be
‘beyond the pale’.

%A.S., D.I, O.I and G.D. v. Italy and MALTA CCPR/C/130/DR/3042/2017.

97European Commission, Communication from the Commission to the European Parliament, The Council, The European
Economic and Social Committee and the Committee of the Regions, “The Global Approach to Migration and Mobility’, COM
(2011) 743.

%European Commission, (Press Release), ‘A Fresh Start on Migration: Building Confidence and Striking a New Balance
Between Responsibility and Solidarity’, 23 September 2020, available at ec.europa.eu/commission/presscorner/detail/en/IP_
20_1706.

%“Moreno-Lax, supra note 18.

190 irsi Jamaa and Others v. Italy, supra note 38, at 70: The counterargument of the Italian government in the landmark
case of Hirsi Jamaa and Others v. Italy, best encapsulates the ‘rescue-through-interdiction/rescue-without-protection’ para-
digm. The Italian government argued that the state’s engagement in search and rescue absolved it from its human rights
commitments, and that because the Coast Guard was acting to rescue the migrants from drowning, it did not have non-
refoulement obligations towards them. This argument was dismissed by the Court, which held: ‘Italy cannot circumvent
its “jurisdiction” under the Convention by describing the events at issue as rescue operations on the high seas.” However,
the counterarguments invoked by Italy are nevertheless significant to understanding an enduring attitude towards border
enforcement in the European legal and political imagination.

0IMoreno-Lax, supra note 18, at 119

102Gee also 1. Mann, ‘Maritime Legal Black Holes’, (2018) 29(2) European Journal of International Law 347-72.

103D, Ghezelbash, Refuge Lost: Asylum Law in an Interdependent World (2018).

1043 Miltner, ‘Irregular Maritime Migration: Refugee Protection Issues in Rescue and Interception’, (2006) 30 Fordham
International Law Journal 75; Moreno-Lax, supra note 18.
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human rights obligations, or even to a core of non-refoulement obligations.'” Importantly, the
debate’s transformation into one about ‘legal fragmentation™% helps cabin it in a realm of expertise;'?”
ordinary people are thus invited to suspend their own moral or political judgement (whether it is anti-
or pro-protective migration policies). This, of course, is illusory. What expertise offers here is nothing
but interpretive disagreement; and a (real or forged) ‘regime collision’.!%

Specific factors relating to the structure of the international law of the sea, at times relating to
the text of the law itself, enabled this ‘humanitarian’ duty to be interpreted for opposite ends. For
one, neither interception nor distress is clearly defined in international law. The lack of universal
definitions of both has been frequently exploited by states. In 2000, the UNHCR proposed defin-
ing interception as:

all measures applied by a State, outside its national territory, in order to prevent, interrupt, or
stop the movement of persons without the required documentation crossing international
borders by land, air or sea, and making their way to the country of prospective destination.'*

The same UNHCR ExCom conclusion further affirms in the preamble that ‘when vessels respond
to persons in distress at sea, they are not engaged in interception’.!'” As one commentator
observes, ‘this distinction recognizes the predominantly humanitarian character of rescue in con-
trast to the migration control policy objectives that underpin interception practices’.!!! In practice,
however, this distinction is easily exploited and undermined. Since 2006, ‘the practice whereby
several States were classifying some interception measures as rescue at sea operations, in order
to use SAR operational capacity for such activities’ has been observed.''> These are ‘cloaked
interceptions’.!!?

Frontex Regulation 656 seemingly provides more certainty around the concept of ‘distress’.!!*
It outlines three phases of uncertainty, alert, and distress, and includes factors considered in the
evaluation of whether a boat is in distress. For example, ‘the existence of a request for assistance;
the seaworthiness of the vessel; overcrowding; the presence of supplies; the presence of qualified
crew; weather conditions and the needs of those on board’.!'> These are all factors commonly
present with asylum seeker dinghies. However, in addition to other factors, the definition’s dif-
ferent prongs allow the issue of ‘distress’ to be continually contested. The different phases arguably
create a strategic ambiguity that allows Frontex to initiate operations framed as rescue in moments
that are beneficial in an overall policy of closing borders and not of asylum.!'®

195Protocol No. 4 to the ECHR, Art. 2(2) provides that ‘Everyone shall be free to leave any country, including his own’.

106M. Koskenniemi and P. Leino, ‘Fragmentation of International Law? Postmodern Anxieties’, (2002) 15 Leiden Journal of
International Law 553.

107Scheel and Ustek-Spilda, supra note 16.

108 A Fischer-Lescano and G. Teubner, ‘Regime-Collisions: The Vain Search for Legal Unity in the Fragmentation of Global
Law’, (2004) 25 Michigan Journal of International Law 49, at 99. M. Koskenniemi, ‘The Fate of Public International Law:
Between Technique and Politics’, (2007) 70 Modern Law Review 1.

199Executive Committee of the High Commissioner’s programme, 18 Meeting of the Standing Committee (EC/50/SC/
CPR.17), 9 June 2000 (The Interception of Asylum Seekers and Refugees: The International Framework and
Recommendations for a Comprehensive Approach), at 10.

119United Nations High Commissioner for Refugees, ‘Conclusion on Protection Safeguards in Interception Measures’, 10
October 2003, available at www.unhcr.org/excom/exconc/3f93b2894/conclusion-protection-safeguards-interception-
measures.html.

Miltner, supra note 104, at 82.

"21bid., at 111, citing ‘Meeting of State Representatives on Rescue at Sea and Maritime Interception in the Mediterranean’,
Madrid, May 2006, Chairman’s Summary, 1, 23-4, available at www.unhcr.org/4963237al1.pdf.

2Ibid., at 112.

4Maritime Surveillance Regulation 656/2014, supra note 93

51bid., Art. 9(2)(D).

16This definition is provided not by the general law of the sea, but by a regulation creating the mandate for a border
policing agency: the European Border and Coast Guard Agency, Frontex.
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The question of how a managerialist orientation towards the international law of the sea con-
tributes to the use of rescue for violent deterrence is not one answered in directly causal terms.
However, the International Convention on Maritime Search and Rescue (SAR Convention)
(1979), which Greece has ratified, is instructive. Under Article 2.4, the SAR Convention requires
parties to designate ‘rescue units’ tasked with implementing rescue obligations in their respected
‘search and rescue zones’. These rescue units must be ‘suitably equipped and located’ (Article
2.4.1.1) and ‘each rescue unit should be provided with facilities and equipment appropriate to
the task’. The provisions are part of a larger legal environment, including the Safety of Life at
Sea Convention (SOLAS) in which multilateral treaties set the technical minutiae of maritime
safety.

In 2009, when Frontex launched its first ‘rapid deployment’ in Greece, the surrounding rhetoric
was one of providing competencies: ‘technical assistance” and operational equipment. This infra-
structural aspect of the EU’s involvement has remained salient. In 2015, Greece experienced an
upsurge of migrant entries, later to be labelled ‘the refugee crisis’. As many entered through mar-
itime routes, the lack of equipment was seen by some humanitarian agencies as a significant obsta-
cle to migrant safety. In a May 2015 report, the International Federation of Red Cross and Red
Crescent Societies (IFRC) recommended the purchasing of search and rescue equipment such as
helmets and spine boards.!'” In June 2015, the EU’s Internal Security Fund provided the Hellenic
Coast Guard with €480,000 in ‘[e]mergency assistance for the procurement of Search and Rescue
Equipment to avert losses of migrant’s life at sea” and €2.2 million for ‘emergency assistance cov-
ering staff related costs in order to ensure a high-level domain awareness of the severely affected
Eastern Aegean EU external borders and to minimize the losses of human lives at sea’.''® The
Hellenic Coast Guard received a further €2.89 million in October 2015. In December, Greece pro-
ceeded to request ‘items such as tents, generators, beds, sanitary equipment and emergency first
aid kits’. As EU authorities explained, ‘[t]his voluntary delivery of aid is coordinated by the
European Commission’s Emergency Response Coordination Centre (ERCC) which is working
closely with the Greek authorities and the other participating states in the Mechanism for a swift
response to the request’.!’” The December request for relief coincided with further Greek agree-
ments and requests for enhanced border enforcement and Frontex presence in the Aegean islands.
Humanitarian and policing assistance have since been constantly intertwined.'*’

This moment of considerable danger caught Greek and EU authorities ill-prepared and in vio-
lation of the SAR convention’s requirement to be ‘suitably equipped’. In a 2020 film investigating a
rescue incident carried out on the island of Lesvos on 28 October 2015, that resulted in 43 deaths,
the investigation agency Forensic Architecture finds that the Hellenic Coast Guard had received
CPR training from non-governmental volunteers, but not as part of the official EU training. More
generally, the Greek authorities were ill-equipped: ‘the EU’s long-term policy of repelling migrants
left the local coastguard and Frontex crews under prepared and under-equipped for rescue, lead-

ing to this tragic loss of life, only three kilometres from European shores’.!!

117‘Emergency Plan of Action, Greece: Population movement, International Federation of the Red Crescent Societies’, 23
May 2015, available to download at reliefweb.int/sites/reliefweb.int/files/resources/ MDRGRO0O1do.pdf, at 9.

"8European Commission, ‘Managing the Refugee Crisis. EU Financial Support to Greece’, December 2017, available at
home-affairs.ec.europa.eu/system/files/2017-12/20171222_eu_budget_financial_support_to_greece_en.pdf.

9FEuropean Commission, ‘Refugee Crisis: Greece activates EU Civil protection mechanism, agrees Frontex operation at
border with former Yugoslav Republic of Macedonia and triggers RABIT mechanism’, 3 December 2015, available at ec.
europa.eu/commission/presscorner/detail/it/TP_15_6249.

120Eor 2020’s numbers on rescue assistance see European Commission, ‘Managing Migration. EU Financial Support to
Greece’, November 2020, available at ec.europa.eu/home-affairs/system/files_en?file=2020-11/202011_managing-migration-
eu-financial-support-to-greece_en.pdf.

R2lEorensic Architecture, ‘Shipwreck At The Threshold Of Europe, Lesvos, Aegean Sea’, 2020, available at forensic-
architecture.org/investigation/shipwreck-at-the-threshold-of-europe.
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In an application of the SAR convention requirements and with EU support, the Greek
government attempted to amend potential violations of the SAR convention. According to the
government’s procurement records, the life-rafts that were later used for ‘drift backs’ were purchased
for the Greek navy in 2017.'%> Government procurement records also show that the Ministry of
National Defense, Ministry of Interior and Administrative Reconstruction and Ministry of
Shipping and Island Policy have contracts with LALIZAS.'* The life rafts themselves have likely been
made available to the Hellenic Coast Guard for ‘suitably equipped’ rescue operations.

The Greek ‘drift backs’ should therefore be understood as a direct continuation of a history in
which rescue has served as a pretext for pushbacks and where the purported need to control bor-
ders has served to obscure the right to seek asylum. The starting point can be traced to the United
States’ interdiction of Haitian refugees during the 1980s and 1990s which involved the intercep-
tion and systematic summary expulsion and offshore detention, of Haitians fleeing by boat.'?*
While Moreno-Lax, Daniel Ghezelbash, Natalie Klein, and Daniel Opeskin have exposed and
examined the global trajectory of this interpretive move surrounding maritime rescue authori-
ties,'? the analysis we provide is different. It shines a light not only on legality but also on its
‘material’ aspects.

This material incarnation of the weaponization of rescue is not exclusively Greek. Indeed, the
Greek use of life rafts harks back to an Australian precedent. In 2013, Australia introduced a dozen
bright-orange, windowless life vessels shaped like oblong dirigibles.'® The vessels were geared
with lifejackets and touted as ‘unsinkable’, seemingly highlighting concern for preserving (if
not exactly saving) life. The vessels were equipped with navigational systems, air conditioning,
an engine, and with ust enough fuel’ to reach Indonesia.'*” This equipment was subsequently
replaced by Vietnamese-style fishing vessels, also tasked with pushing back those seeking inter-
national protection.'?® But like the Greek rafts, the orange vessel episode embodied the often-
hypocritical moral stance of liberal democracies regarding strangers in need: a willingness to
engage in extreme measures of violence to enforce borders, coupled with an emphasis on
efficiency.

The Australian lifeboat most closely resembles a missile and its image conveys the omnipotence
of a regional superpower. Compared to the Australian raft’s mechanical cruelty, the Greek tent-
like raft is a poignant symbol of inhumanity. No fuel is rationed to reach a destination and the
expectation is that the life raft will simply drift across the relatively narrow waterway.

Each country’s trajectory of managerial thinking is apparent in the public framing of its infra-
structure. On 20 November 2020, Greek Member of Parliament Kyriakos Velopoulos, leader of the
right-wing Greek Solution party, appeared on the Greek state-owned public broadcaster, ERT.
Holding photos of Australia’s oblong orange vessels, he explained: ‘This here ... is a raft made
by the Australian government ... with food, actual food, and it never sinks.” An interviewer
gasped: ‘There’s a humanitarian aspect to it"". In the Greek and Australian examples, the tenets
of rescue are weaponized.

122In the majority of documented cases, the life rafts used in drift backs are identifiable as the models manufactured by
LALIZAS.

12‘Avaptnon Mpédgewv Eto Aadiktoo | Tpdypappa Ai@vyern - Avalhenon Ipdéng’, 2021, available at diavgeia.gov.gr/
search?query=q:%22LALIZAS%22&page=0.

1241, Mann, ‘Dialectic of Transnationalism: Unauthorized Migration and Human Rights, 1993-2013’, (2013) 54(2) Harvard
International Law Journal 329.

125D, Ghezelbash et al., ‘Securitization of Search and Rescue At Sea: The Response to Boat Migration in the Mediterranean
and Offshore Australia’, (2018) 67 International & Comparative Law Quarterly 315.

126Spijkerboer, supra note 78.

127M. Safi, ‘Asylum Seekers Video Australians Towing Them Back towards Indonesia’, Guardian, 18 March 2014, available
at www.theguardian.com/world/2014/mar/18/asylum-seekers-video-australians-towing-them-back-towards-indonesia.

128Spijkerboer, supra note 78.
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Life rafts are thus one piece of a history in which humanitarian infrastructures degrade and
dominate refugee and migrant populations. Another example is the involuntary use of pain-
killers to sedate migrant children in the US, which illustrates another protective material
repurposed for an attack upon migrants and upon basic human rights principles.!* The mate-
rial and infrastructural aspect of ‘drift backs’, the violent transformation of equipment
designed to save life at sea, further reveals the dire failure of managerial fixes for a deep moral
and political dilemma. These examples reflect a wider phenomenon, characteristic of contem-
porary violence, that others have highlighted: when protective materials are co-opted as tech-
nologies of (migration) governance, they no longer serve to mitigate violence but become the
means by which it is exercised.'*

4. Against migration managerialism

For its proponents, migration management denotes a civilized, rational way to deal with the policy
dilemmas caused by unauthorized migration. In this vein, migration policy is about transforming
migration from a crisis, whether political or humanitarian, into something ‘knowable’ and there-
fore ‘governable’.!*! At the core of the view is the discursive framing of migration as ‘something
normal, something that has always been there, always will be here. It’s something that we can
manage together’.!*? Importantly, migration governance is often couched in a civilizing discourse
directed not only at migrants but also at transit and potentially host states. Greece is a long-time
recipient of ‘support’ and ‘assistance’ to enable it to engage in migration and border management
in line with EU standards.!** This not only consists of money allocated to the majority of EU
member states through funds such as the Asylum Migration and Integration Fund (AMIF) or
the Internal Security Fund (ISF). It also includes emergency support, often in the form of financial
or in-kind donations.'** But within the migration governance discourse, such assistance is not
only designed to help in migration policy per se,'* but it also promises to nudge its subjects
towards economic development and moral enlightenment.'*

As former EU Commissioner Jean-Claude Juncker explained at the height of the ‘refugee
crisis’ in 2015, ‘migration must change from a problem to be tackled to a well-managed
resource’.!*” He further contrasted ‘migration management” with instances of refoulement and

1299U.S. Centers Force Migrant Children to Take Drugs: Lawsuit’, Reuters, 21 June 2018, available at www.reuters.com/
article/us-usa-immigration-medication/u-s-centers-force-migrant-children-to-take-drugs-lawsuit-idUSKBN1JHO076.

30F, Weizman, The Least of All Possible Evils: Humanitarian Violence from Arendt to Gaza (2011), 4.

BIC. Robinson, ‘Making Migration Knowable and Governable: Benchmarking Practices as Technologies of Global
Migration Governance’, (2018) 12 International Political Sociology 418.

B2European Commission, Commissioner Johansson’s Speech at the First Meeting of the European Search and
Rescue Contact Group, 22 March 2021, available at ec.europa.eu/commission/commissioners/2019-2024/johansson/
announcements/commissioner-johanssons-speech-first-meeting-european-search-and-rescue-contact-group_en.

133See, e.g., European Commission, Annex to the Commission Decision approving the Memorandum of Understanding
between the European Commission, European Asylum Support Office, the European Border and Coast Guard Agency,
Europol and the Fundamental Rights Agency, of the one part, and the Government of the Hellenic Republic, of the other
part, on a Joint Pilot for the establishment of a new Multi-Purpose Reception and Identification Centre in Lesvos,
C (2020) 8657.

B4European Commission, supra note 19. See generally C. Dittmer and D. F Lorenz, ‘Frictions of Implementing EU
Humanitarian Aid in Greece (2016-2019)—the Emergency Support Instrument and Its Practical Ramifications’, (2021) 6
Journal of International Humanitarian Action 11.

135See P. Linden-Retek, ‘The Refugees We Are: Solidarity, Asylum, and Critique in the European Constitutional
Imagination’, (2021) 22 German Journal of International Law 506, at 511.

I36N. Perkowski, ‘Frontex and the Convergence of Humanitarianism, Human Rights and Security’, (2018) 49 Security
Dialogue 457.

137]. Traynor, ‘Refugee Crisis: Juncker Calls for Radical Overhaul of EU Immigration Policies’, Guardian, 9 September
2015, available at www.theguardian.com/world/2015/sep/09/refugee-crisis-eu-executive-plans-overhaul-of-european-asylum-
policies.
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of private xenophobic violence, particularly ‘pushing back boats from piers” and ‘setting fire to
refugee camps’.!*® This framing suggests an underlying dichotomy between management (which
comes from Brussels) and violence (in the Greek-European periphery); between top-down ratio-
nal planning and bottom-up racism.

Migration management relies on the depoliticization of migration. To make migration beneficial at
an EU level, ‘a well-managed system’ is required. This, of course, relies on political co-operation
among EU member states and local communities in places like the Aegean islands. For such
co-operation to be possible, migration is depersonified.'* In the words of Martin Geiger and
Antoine Pécoud, ‘[p]olitical issues are reduced to technocratic ones’.!*’ The language of management
presents itself as an objective language. Recently, Ursula von der Leyen, President of the EU
Commission, repeated the familiar point: ‘migration has always been a fact for Europe, and it always
will be’.'*! With the right systems and incentives in place, it suggests migration offers potential benefits
that extend to receiving states and their citizens (and potentially also to at least some migrants).

Yet for some scholars, the notion of migration management is the subject of trenchant critique.
The rhetoric of expertise in international law has in recent years been subjected to important criti-
cism. The argument, generally, is that expertise disguises political preferences and moral judge-
ments by couching them in technical vocabularies inaccessible to many relevant parties and
democratic constituencies.'*> More specifically, scholars seeking to chart the global migration
management project have drawn attention to migration management as a self-legitimizing dis-
course, ‘a notion that is mobilized by actors to conceptualize and justify their increasing interven-
tions in the migration field’.!** What may at times be drastically divergent policy measures, such as
migrant rescue and detention, are cast under one label: ‘actors develop discourses to justify their
existence and legitimize their practices; yet their actual activities and policy interventions often
differ substantially from the rhetoric underpinning them’.!*4

This is not to suggest that acts of refoulement committed by Greek border guards, including
‘drift backs’, have been ‘managerial’. As reflected in Juncker’s words above, managerialism and
migration management, indeed, define themselves against such acts. However, ‘drift backs’
and the displacement of violence onto the infrastructure of rescue, is an indicative by-product
of European managerialism. To understand this, it is necessary to move away from the dichotomy
between rational-bureaucratic ordering and violence. ‘Drift backs’ have not been made possible
merely due to the presence of ‘bad actors’ among the Greek personnel. The key to understanding
such developments is, rather, a certain relationship between managerialism and the material con-
ditions in which it is exercised.

At least since Norbert Elias’s classical work The Civilizing Process (1939), social theorists have
observed the entanglement of political organization with violence and instruments we use in our
everyday.'* Elias observed the transformation of the knife from a weapon to an object of social
decorum around the table.'*® The fundamental insight is that things, and indeed entire material
infrastructures, have the tendency to follow and reflect even latent political tenets of the societies
that employ them. Moreover, Elias believes the civilizing process is one in which overt violence is
continuously concealed. In our own time, Sheila Jasanoff highlights the relationship between
objects and their environment in power politics. She writes:

138See discussion in I. Mann, Humanity at Sea: Maritime Migration and the Foundations of International Law, (2016).

139A. Pécoud, Depoliticising Migration - Global Governance and International Migration Narratives (2015), at 189-94.

4Ibid., at 1.

“1European Commission, Statement by the President on the Migration Pact, 23 September 2020, available at ec.europa.eu/
commission/presscorner/detail/en/statement_20_1727.

12D, Kennedy, ‘Law, Expertise and Global Political Economy’, (2018) 23(1-2) Tilburg Law Review, at 109.

3Geiger and Pécoud, supra note 9, at 1.

441bid., at 2.

1455, Fontaine, ‘The Civilizing Process Revisited: Interview with Norbert Elias’, (1978) 5 Theory and Society, at 243.

M61bid.
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many nonfictional accounts of how technology develops still treat the material apart from the
social, as if the design of tools and machines, cars and computers, pharmaceutical drugs and
nuclear weapons were not in constant interplay with the social arrangements that inspire and
sustain their production.'®

In her terms, the repurposed rescue raft can be considered as a kind of technology.

In recent years, international law scholars have taken up the challenge and rethought the mate-
rial aspects of their studies.'*® Spijkerboer’s conceptualization of the global mobility infrastructure,
discussed above, has led the way.!** Moria Paz’s contributions on border walls revealed how
human rights law’s transnational effect and universal aspiration have come alongside the erection
of multiple cement and barbed wire barriers.!*" Like the repurposed raft, the wall is also a tech-
nology of border management and both represent low-tech solutions of migration management.
Such solutions are uniquely tactile, giving us the dubious benefit of immediately visualizing and
imagining the texture of the relevant materials. That is perhaps central to their role in the project
of migration deterrence.'!

On the other end of the spectrum, legal scholars interested in materiality documented the de-
materialization of borders with a rich literature on how surveillance technologies often replace
physical barriers. Here, the border becomes as ephemeral as it is all-pervasive. As an example,
Ayelet Shachar discussed how ‘government surveillance of movement and mobility - traditionally
restricted to the actual location of the border crossing - is now seeping into the interior’.!>?
Focusing specifically on the discriminatory aspect of ‘digital racial borders’, Tendayi Achiume
exemplifies how border technologies mask racial distinctions ‘in the cloak of presumed neutrality
that attaches so strongly to technology in the popular and policy imaginary’.!>® Fleur Johns docu-
mented how detection and tracking equipment gathering biometric data, such as iris recognition,
has become a condition for the cross-border movement of returning Afghan refugees. As she
discusses, the technology became enshrined in a treaty through a tripartite agreement between
Pakistan, Afghanistan, and the UNHCR."** Petra Molnar argued that a managerial orientation
to migration has advanced experimentation with Al as a policy tool on migrant populations.'>®
And finally, Dimitri Van Der Meerssche has conceptualized the ‘virtual border’, a system:

scattered across digital systems without fixed territorial coordinates ... [that] operates as a
central site of data extraction and social sorting ... a system of discrimination and division
where the standards of hierarchy or inclusion ... are continuously kept in play.'*®

7S, Jasanoff and S. Hyun-Kim, Dreamscapes of Modernity: Sociotechnical Imaginaries and the Fabrication of Power
(2015), at 2.

48They have thus followed a ‘turn to infrastructure’ in legal studies more generally. For a discussion of this turn see B. Kingsbury
and N. Maisley, ‘Infrastructures and Laws: Publics and Publicness’, (2021) 17 Annual Review of Law and Social Science, at 354.

149Spijkerboer, supra note 78.

I150M. Paz, ‘The Law of Walls’, (2017) 28(2) EJIL 601-24; see also W. Brown, Walled States, Waning Sovereignty (2010).

1319pijkerboer, supra note 78. See also N. De Genova, ‘Spectacles of Migrant “Illegality”: the Scene of Exclusion, the Obscene
of Inclusion’, (2013) 36(7) Ethnic and Racial Studies, at 1181.

1527, Shachar, ‘Beyond Open and Closed Borders: The Grand transformation of Citizenship’, (2020) 11 Jurisprudence: An
International Journal of Legal and Political Thought, at 22. See also C. Heller and L. Pezzani. ‘Disobedient Gaze: strategic
interventions in the knowledge(s) of maritime borders’, (2013) 16 Postcolonial Studies—Challenging the Discipline of
Migration—Militant Research in Migration Studies, at 289.

I3, T. Achiume, ‘Digital Racial Borders’, (2021) 115 AJIl Unbound—Undoing Discriminatory Borders 333, at 336.

154F Johns, ‘Data, Detection, and the Redistribution of the Sensible in International Law’, (2017) 111 American Journal of
International Law, at 57.

155p. Molnar, ‘Technology on the Margins, Al and Global Migration Management from a Human Rights Perspective’,
(2019) 8 Cambridge International Law Journal, at 305.

156D, Van Der Meerssche, ‘Virtual Borders — International Law and the Elusive Inequalities of Algorithmic Association’,
(2022) 33(1) European Journal of International Law 171-204.
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Through this prism, emphasizing the co-production of infrastructures and their political envi-
ronments, repurposed rescue rafts illuminate the fundamental confusion managerialism gen-
erates between persecution and protection.!®” Yet our case study reveals a different dynamic
from what is described in parts of the literature, where infrastructures function as constitutive
foundations for political participation or its prevention.!® Taken as a whole, one might say
following Kingsbury and Maisley, that harsh border systems are constitutive infrastructures
for preventing the emergence of transnational solidarities and ‘publics’.'*® Yet focusing on the
rescue vessel, we see that the demand for rescue infrastructure was granted only for the infra-
structure to be repurposed for violent exclusion. In other words, the rescue element of the
infrastructure did not constitute new social conditions but was subsumed under a stronger
social and historical force.

In this view, the repurposing of the rescue rafts amounts to an unintended admission of the
telos of the political environment they are part of; beyond the manifest (benevolent) purposes that
led to installing them in the first place. The use of a life-raft shaped like a tent could not be made
up, and it reveals a fantasy element of a collective unconscious, beyond its confusion between
border enforcement, maritime safety, and humanitarian relief (this is also reflected in the earlier
Australian missile-shaped raft). Set adrift on the Aegean, a disquieting quality emerges from the
fact that the tent-raft becomes a metaphor for the refugee’s condition.'*

Looking at the spectrum of legal studies on the materiality of migration, the repurposed raft
stands out as a stark example of disjunction between design (rescue) and use (violence). From this
perspective, it is precisely at the opposite end of its companion low-tech artefact of border control,
that is, Paz’s border wall. The wall expresses the resolute and steadfast message of building for the
purpose of blocking. Unlike the rescue raft, its form follows its function.

It may not be immediately clear what difference this disjunction between design and use
makes: the violence of this practice would not be reduced if migrants would be forced to drift
away in equipment specifically made for that purpose. And yet the fact that in our case the
raft is pre-made for a benevolent purpose may allow it to be less visible to transnational
audiences. It is easier for the Greek government to mask it in the cloak of maritime safety,
an option that could not have been pursued were asylum seekers shot at the border. In that
regard, the disjunction between design and use may offer the Greek Coast Guard some deni-
ability already harnessed by the Greek government, namely by recording pushbacks as ‘res-
cue’ operations.'6!

Under the Dublin-II Regulation, Greece became part of a buffer zone for asylum seekers who
are prohibited to travel from their country of entry to other European destinations. The
Dublin-II Regulation is indeed the foundation of ‘fortress Europe’, a system that has placed
the task of guarding Europe’s borders on relatively poorer countries at the EU’s external bor-
ders.'®? Both enforcement and humanitarian contributions to Greece are part and parcel of the
system established by the regulation. While Greece received rescue equipment to support life-
saving operations amidst a dramatic increase in maritime border crossers in 2015, it was also

57Jasanoff, supra note 147. For the confusion between care and policing migration, see generally D. Fassin, Humanitarian
Reason: A Moral History of the Present (2011), at 122.

18Kingsbury and Maisley, supra note 148, at 361 (see especially the notion of ‘infrastructure-thwarted publics’).

159bid.

160Asylum seekers describing it had often used the Arabic word kéma (dous), which describes the kind of tent one would
use in a camp. It echoes the word mithym, which means refugee camp.

161The Greek government claims that the Greek Coast Guard rescued more than 29,000 people in 2021, while the arrival of
only 8,000 migrants were recorded; ‘Migrant Numbers in Greece’, InfoMigrants, 17 January 2022, available at www.
infomigrants.net/en/post/37913/mystery-over-reported-migrant-numbers-in-greece.

162Gee S. Peers, ‘Building Fortress Europe: the Development of EU Migration Law’, (1998) 35 Common Market Law Review,
at 2235.
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coaxed to show how asylum applications can be deterred and ultimately avoided.!®> The
equipment Greece received included elements fit for the task of deterrence, such as new deten-
tion facilities and surveillance equipment partly made available by Frontex and partly given
directly to the Greek government. But it also included rescue equipment, the physical embodi-
ment of an old cosmopolitan tradition of maritime law. The latter could readily be enlisted to
perform a new kind of torture. The phenomena of the ‘drift back’ can thus demonstrate what
can happen to life saving equipment when it exists as part of the ‘material economy’ of deter-
rence.!®* As emphasized above, this material economy is also a certain orientation to gover-
nance, a social and cultural context, and a mental condition, but demonstrating these odd
results undermines the viability of managerialism’s technical solutions.

As Jessie Hohmann writes,

taking the object as the primary frame of reference compels us to bring our abstract thinking,
our focus on rules, doctrines and principles, down to the material level where their impacts
are felt on and in communities, homes, and bodies.'¢>

On the level of rules, the orange life rafts simply correspond to several provisions of UNCLOS and the
SAR convention, and more specifically the SOLAS convention. On the level of principles and doc-
trines, it refers to ideas such as ensuring a measure of state protection even for seafarers far away from
home and of lending assistance to the unknown seafarer who has experienced a shipwreck. The life raft
points to migration management as a process in which states and international bodies contribute
equipment to other states in need.!® However, when we step closer to the material level to follow
the life raft through its real trajectory and look at its impact on bodies, a different story is revealed:
one that illustrates how the international law of the sea interacts with refugee law and human rights
law to demobilize their political and moral engines.

Records of pushback practices in Greece are traced at least to the 1990s.!®” Bolstering infra-
structure cannot be expected to change such a course, especially when it enables Greece to fulfil
its role in an EU-wide process of border externalization.'®® The New Pact on Migration and
Asylum of July 2021, while framed as a fresh start, is just another iteration in a managerial cycle.
The same argument applies to the construction of new camps as we write across the islands of
Samos, Leros, Kos, Chios, and Lesbos. With the unfolding climate crisis affecting many regions in
the Middle East and North Africa, it is difficult to see how the relationship between law and the
physical infrastructure of migration management could escape this vicious circle. Increased

1631, Stavinoha, ‘How McKinsey Put “Productivity” At Heart of European Refugee Policy’, Balkan Insight, 22 July 2020,
available at balkaninsight.com/2020/07/22/how-mckinsey-put-productivity-at-heart-of-european-refugee-policy/.

1647, Eslava, ‘The Materiality of International Law: Violence, History and Joe Sacco’s The Great War’, (2017) 5 London
Review of International Law, at 49.

165Hohmann and Joyce, supra note 14.

166In the discourse of EU migration management, this is embodied in the principle of ‘solidarity’. See Migration and Home
Affairs, European Commission, Migration Management, ‘Solidarity in action - other forms of European support’, available at
ec.europa.eu/home-affairs/policies/migration-and-asylum/migration-management/task-force-migration-management/
solidarity-action-other-forms-european-support.

167Pushbacks exist, I myself sent 2000 people back to Turkey’, InfoMigrants, 8 October 2021, available at www.
infomigrants.net/fr/post/35526/un-expolicier-grec-de-levros—les-pushbacks-existent-jai-moimeme-renvoye-2000-personnes-
vers-la-turquie.

168The question of asylum seeker vulnerability had been historically linked to Greece’s control capacity as a net receiver of
asylum seekers, itself an aspect of the broader strategies of strengthening EU external border controls. In 2011, the country’s
ability to protect vulnerable asylum seekers was challenged at the EctHR, jumpstarting a period of asylum system reforms.” In
E. Papada, ‘Engaging the Geopolitics of Asylum Seeking: The Care/Control Function of Vulnerability Assessments in the
Context of the EU-Turkey Agreement’, (2021) Geopolitics 1.
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migration leads to increased spending on management equipment which in turn comes to reflect
the non-managerial underbelly: deep fears that people on the move upend the lives of those who
have the privilege to remain sedentary.

Breaking the circle may require new modes of thinking about human movement, the outlines of
which are still unclear. For now, we observe a negative dynamic clearly opposed to EU manage-
rialism’s enlightened self-understanding. The latter rests on the hope that managerial support will
incrementally harness forces of xenophobic violence into a rule of law framework. It thus assumes
a positive dialectic in which human activity becomes cleaner and more rational. What we have
seen, rather, is that managerial support ends up generating conditions for xenophobic and racist
violence and is ultimately marred by such violence as well. Reversing this cycle would require
much more radical thinking, in which Greece would also no longer be conceived as a subject
to civilizing forces coming from Brussels or other more economically powerful centres of
European policymaking. It would necessitate, at a minimum, the dramatic restructuring of the
architecture of EU asylum law, which in its current form not only incentivizes but prescribes
deterrence through its unequal distribution of responsibility to member states at the ‘external’
borders of the EU. This would be difficult to imagine within an international legal order without
an unqualified right to mobility, and where ‘the logic of even progressive international legal theory
remains that sovereign states have a right to exclude, but that certain political strangers warrant
discretionary admission and inclusion’.!®

Our critique aims to discard the managerialist idea that deep moral and political problems
can be solved by a few more camps or a few more rescue vessels. Migration management grows
from a fear that if we open the questions of asylum and movement rights, including their
associations with racial, distributive, and climate justice, the far-right will necessarily
win.!”® We will remain with nothing but the violent component of closure and will choose
to ignore, if not straightforwardly eliminate, the rights claims of racialized asylum seekers
who are making their demands upon Europe.

In its embrace of the rule of law and a corresponding dual commitment to deterrence and
protection, migration management presents itself as the ‘lesser evil’ of border restriction.!”!
Mobilizing the logics of securitization and humanitarianism ‘helps to enhance the legitimacy
and reputation of securitising forces’’? and serves to eclipse the moral and political realities
of border violence.

Meanwhile, violence is simply funneled into unexpected canals such as rescue at sea. In this
way, the managerialist orientation to governance has led to the ‘normalisation of abandonment’ at
the external borders of the EU.!”> In Achille Mbembe’s words:

the dominant power practically abdicates governance. It abdicates any responsibility for the
lives and welfare of a specific population group and yet, abandonment does not signify an
end to domination. It rather has to do with the emergence of a paralysis whose function ...
is to ensure a systematic withdrawal of care and renunciation of obligations towards a des-
ignated population.'”*

169E. Tendayi Achiume, ‘Migration as Decolonisation’, (2019) 71 Standford Law Review, at 1532.

1"0European Commission, Communication from the Commission to the European Parliament, The Council, The European
Economic and Social Committee and the Committee of the Regions, ‘A European Agenda on Migration’, COM (2015), at 7.

71See generally E. Weizman, The Least of All Possible Evils: Humanitarian Violence from Arendt to Gaza (2011).

172See Moreno Lax, supra note 18, at 122.

173A. Mbembe, ‘The Violence of Borders’, Haus der Kulturen der Welt, 11 May 2017, available at www.hkw.de/en/app/
mediathek/audio/56625.

174bid.
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5. Conclusion

The duty to render assistance at sea has historically been one of the most concrete reflections of
solidarity across the ‘international community’. It has embodied the notion of horizontal inter-
national comity in which all states contribute so that seafarers can enjoy global freedom of move-
ment through the maritime commons. Together, they facilitate international trade and commerce.
Like certain rules of humanitarian law, the duty to render assistance at sea is blind to categories
such as nationality, race, and religion; it thus seems to extend universally to all members of
humanity. Under international legal instruments such as the SOLAS Convention, this duty gains
a material and infrastructural aspect: states are obliged to obtain certain kinds of equipment that
make their SAR obligations more reliable. The duty to render assistance thus requires not only
responding to emergencies but also preparing for them and allocating appropriate resources.

At the external borders of Europe, the managerialist orientation turned to law and infrastruc-
ture to elude a more open debate about moral and political commitments. But without a solid
political basis, the laws and infrastructures of mutual assistance at sea do not only crumble
but are also turned on their heads. The process is not only the product of the devious intentions
of local actors. Material infrastructures may have the tendency to follow and reflect the underlying
political commitments of the systems that bring them into being.

The EU contributes aid to Greece for asylum seeker and refugee assistance: tents, medicine, and
maritime rescue equipment. It also contributes to the financing of enforcement tools including
detention centres, vehicles, and state-of-the-art surveillance equipment. The message is dual:
we stop refugees from entering our common space while adhering to fundamental human rights
protections. But the dual task turns out to be quite difficult and the two objectives appear to be
competing in a zero-sum game.'”> Despite the legal arrangements designed to deter movement,
humanitarian assistance creates both legal and material conditions for mobility that bring unau-
thorized migrants under the protection of Greek and EU law.

EU policymakers and member states may wish to remain wedded, rhetorically, to the possi-
bility of a ‘win-win’, but the weaponization of rescue illustrates that Brussels and Athens cannot
embrace both objectives. When both sides of the hierarchical relationship choose restriction, it is
but a small step until all the available material resources are recruited for the task. The role of
migration management’s infrastructures of protection in generating conditions of de facto right-
lessness for migrants at the external borders of the EU testifies to how violence at sea cannot be
fixed merely by managerial solutions. Enforcing the international law of the sea or adding budgets
for rescue equipment is not fit for the task. The real conversation lies in structural questions
around what the future of borders should be and how, if at all, they might be democratized.
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