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when you’re a star, they let you do it

One week after the 2016 presidential election, I landed at Lindenberg Airport
in Minneapolis, Minnesota, at the break of dawn, after flying across the
country through the middle of the night. The air was crisp, but due to
become even more frigid and bone chilling. After that, as meteorologists
predicted, it would rain and then snow, ending what was a surprising, linger-
ing dry period in a state known for its damp springs and snowy winters. It did
not take long for the weather predictions to materialize. The snow fell
heavily and quickly, causing havoc on the highways and streets; accidents
were already accumulating. I felt concerned about renting a car that quite
possibly was insufficiently equipped to handle the impending brunt of the
storm. State officials warned people to stay off roads and highways.
I understood why.

After a quick breakfast at an old diner known as “The Bad Waitress,”
I proceeded in my compact rental car to the University of Minnesota Law
School. Early morning arrivals in cities around the country is the price some
academics and others pay for living or working in California. We take
overnight flights (the so-called red-eyes), arrive at five or six o’clock in the
morning, and hope there is time to check into our hotels. Today, there would
not be that chance; I was attending a conference honoring Professor
Catharine MacKinnon, the legal scholar who pioneered the legal claim
that sexual harassment is sex discrimination. That seems so logical today,
but years ago that was not so obvious for judges. My talk was the first of
the day.

My talk was not about sexual harassment in the workplace or pornography,
two areas of legal discourse in which Professor MacKinnon made
groundbreaking, hotly debated contributions. Rather, my talk was about
power and the political, and the normalization of sexual violence. That is,
I planned to query how sexual violence had become something that society
failed to reject as repugnant and impermissible. I wondered if Americans
were becoming numb to women’s claims regarding sexual violence. Was
indifference supplanting outrage over girls’ and women’s complaints about
being groped publicly and privately, kissed without permission, and raped
within their homes, the military, in prisons and jails, and on college
campuses?1

***
In the fall of 2016, I received an unexpected letter from Judge Aaron Persky. In an
infamous act of judicial discretion, he sentenced Brock Allen Turner, a twenty-year-
old former Stanford University student and varsity swimmer convicted of three
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felony counts of sexual assault on an unconscious woman, to six months in the
local county jail. Eyewitness testimony of two students who observed the
assault (and phoned the police) and jarring medical reports offered chilling
accounts of the sexual violence Mr. Turner inflicted on his victim. Jane Doe
wrote about how she woke up in a hospital, disoriented, with dried blood and
abrasions on her body, no panties, and pine needles in her hair, which it took
three people to comb out. She wrote of feeling everything within her being
“silenced.” Brock Turner, the man who assaulted her, was convicted and
prosecutors recommended that he be sentenced to six years in state prison,
given his crimes.

However, at sentencing, Judge Persky ruled that a lengthier sentence for the
Stanford swimmer would be too severe and unjust. Judge Persky even read from
Jane Doe’s Victim Impact Statement2 to emphasize why a lengthier sentence
would harm Turner more than help. Instead, Brock Turner’s six-month sen-
tence would mean three months of actual incarceration in a minimum security
facility. Advocates for victims of sexual assault criticized the ruling as a slap in
the face to victims everywhere. They argued that in this case there should be
little handwringing about the victim’s credibility, because witnesses saw Brock
Turner atop of Jane Doe, moving his body. A national uproar ensued, resulting
in a rare judicial recall effort.

Several months later, Judge Persky, a Stanford alumnus and former men’s
lacrosse team coach, wrote to me, asking for help (and likely appealing to many
others). He needed money fast and wanted to defeat the judicial recall effort led by
Michele Dauber, a professor at Stanford Law School. He was concerned that
public influence could “corrupt the decision-making process and erode the rule
of law.” I recalled how only two months before, Judge Persky had asked, “Is
incarceration in state prison the right answer for the poisoning of [Jane Doe’s]
life?” and had answered his own question in the negative.3 Seemingly, for poison-
ing a young woman’s life by sexual assault, time in the local jail outside of Stanford
University is sufficient.

Today, the survivor, Chanel Miller, has come forward to give a public
accounting of what happened to her. As part of her healing and reclaiming
her power, she is using her name, rather than Jane or Emily Doe. By her
coming forward, we now know she is a woman of color. She was unconscious
when the violation occurred, learning about the violence her body had endured
through friends, medical examinations, and medical reports. The reports
detailed and documented her deep bruising, soreness, and pain. However,
unlike many cases, eyewitnesses confirmed the assault. Two Swedish foreign
exchange students recounted how they caught Mr. Turner – still on top of
Chanel’s mostly naked, unconscious body – “thrusting” when they demanded
he stop.4 Mr. Turner fled; one of the men tripped him up and held him until
police came.

Epilogue 211

https://doi.org/10.1017/9781139343244.013 Published online by Cambridge University Press

https://doi.org/10.1017/9781139343244.013


Turner’s friends and family appealed to Judge Persky for leniency. They asserted
that the facts were confusing and muddled by the fact that Chanel was unconscious
throughout the sexual encounter. How could the judge trust her account more than
Brock’s? According to them, this case epitomized “he said” versus “she said.” One
character letter written by a female friend of Brock Turner’s suggested that this case
simply represented the state of affairs for college sex: too much drinking and
confusion over consent. In the end, Brock Turner’s friends and family members
urged Judge Persky to impose probation or simply drop the charges. In a highly
provocative and controversial letter to the court, Brock Turner’s father, Dan,
pleaded that prison would be “a steep price to pay for 20 minutes of action.”
Brock’s father related that his son could no longer enjoy his life, including eating
his favorite steaks – the ribeye cut – and he hoped that the judge would agree that
Brock “has never been violent to anyone including his actions on the night of
Jan 17th.”5

Judge Persky’s now infamous ruling sparked protests and dramatic headlines,
in part because it reflected how social and political status may privilege men
while burdening women. I obtained the June 2, 2016 sentencing transcript.6

Judge Persky quoted from Chanel’s Victim Impact Statement. Yet, he did so
not to emphasize the impact of the crime on her life. Ironically, his quoting
from Chanel’s moving statement was not to refer to her pain and enduring
suffering, nor to opine on the gravity of sexual assault. Rather, it was to
mitigate Mr. Turner’s punishment. He stated, “the damage is done,” ostensibly
surmising that a prison sentence would undermine Chanel’s interests and
therefore was unnecessary. Ultimately, Mr. Turner served three months in
the local jail. I gave no money to the judge.

Despite the widespread media attention, the case begged for deeper inspec-
tion. Chanel did not attend Stanford; she was not an elite athlete; and she had
no claims to the bright future Judge Persky wished to preserve for Brock Turner
at all costs, even at the expense of a young woman sexually assaulted near
a pile of trash at his alma mater. Chanel Miller interrupted Brock Turner’s
American dream that relatives claimed included the Olympics, national cham-
pionships, and graduating from a university ranked first in the nation by Forbes
magazine.7 There was material value in Brock’s life and liberty in a manner
that did not exist for Chanel Miller. Somehow, Brock’s freedom symbolically
mapped onto a better America. In that better America, society was somehow
better off with Brock serving what amounted to a summer boot camp in the
aftermath of his sexual violence.

Even more troubling was the underlying assumption in the ruling: elite white
men who commit sexual assaults do not pose risks to society or the women they
presumably will encounter in the future. In fact, any incarceration may be too
punitive and victimizing for these men. Yet, studies conducted by researchers at
Brown University and the University of Massachusetts paint a different picture.
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David Lisak and Paul Miller pooled data in which almost 1,900 men were
evaluated for acts of interpersonal violence. Their study reported on 120 of the
men who “self-reported acts [that] met the definitions of rape or attempted rape,
but who were never prosecuted by criminal justice authorities.” Their findings
revealed that “a majority of these undetected rapists were repeat rapists.”8

According to these researchers, the repeat rapists in their study averaged nearly
six rapes each. On the whole, these men were responsible for over 1,200 separate
acts of intimate violence, including rape, but also battery, child abuse, and
domestic violence.

Although alarming, Lisak and Miller’s research findings are consistent with prior
peer-reviewed research.9 In a study where the majority of participants were well-
educated white men, Abel and colleagues found that “the frequency of self-reported
crimes was vastly greater than the number of crimes for which the subjects had been
arrested.”10 In other words, “the ratio of arrest to commission of the more violent
crimes such as rape and child molestation was approximately 1:30.”11 Abel and
colleagues reported that rapists who were assured of confidentiality confessed to
committing multiple additional rapes and sexual assaults – on average, 7.2 rapes
each.12 Abel reported that, “contrary to the stereotypic view of the paraphiliac as
uneducated, the majority of the participants had received a moderate amount of
education, 40% finishing at least one year of college” and “64.6% of subjects were
fully employed.”13

The outcome of Turner’s case was not inconsistent with researchers’ findings
generally: date rapes on campuses generally go unpunished, even if reported.
Embedded in Judge Persky’s opinion was an old, familiar logic: incarceration
illegitimately robs white men who commit sexual assault of their dignity and
inherent worth to and in society. Thus, punishing them for sexual assault and rape
affronts law and the legal system.

As much as many women were outraged, the outcome was not entirely unfamiliar
or unusual. Disparate sentencing by race and sex historically pervades cases of sexual
assault. Empirical research demonstrates that while white men are just as likely to
rape as males belonging to any other ethnic group in the United States, they are the
least likely to be prosecuted and punished for such crimes.14 On indigenous lands,
white men (or any other Americans) can commit crimes with almost no
repercussions.15 Sierra Crane-Murdoch wrote: “One in three Native American
women are raped during their lifetimes—two-and-a-half times the likelihood for
an average American woman—and in 86 percent of these cases, the assailant is non-
Indian.”16

In Professor Donald Dripps’s study of 3,000 rape cases, he and colleagues reported
that Black men were seven times more likely to receive the death penalty for rape.
Similarly, studies published in the peer-reviewed journals Law and Human
Behavior, Victimology, and Applied Psychology, among others, report similar
findings. For instance, Black offenders receive dramatically different sentences
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from their white counterparts. Professor E.J. Kanin’s groundbreaking study on date
rapes on college campuses highlighted that while seventy-one white male under-
graduates admitted having raped a woman, only six were reported to police, and
none prosecuted.17

***
As the snow began to fall on that cold Minneapolis morning, blanketing the sign-
posts, buildings, streets, and highways, I thought of the other recent cases where
judges imposed lenient sentences on men who had committed heinous sexual
assaults. The perpetrators happened to be white, and the cases were alarming.
There was the case of a father in Montana who serially raped his daughter and
whose sentence was only sixty days in jail18 – even less time than Brock Turner
served. I doubted whether that case would attract sustained attention or even social
and legal critique by the time of this book’s publication. After all, Americans had just
elected Donald Trump to be the country’s next President in the wake of numerous
allegations and lawsuits claiming he sexually assaulted women in various public and
private settings. A leaked tape, where listeners hear the President derogatively
boasting about grabbing women by the “pussy,”19 caused a momentary stir.
However, a majority of white women supported Mr. Trump’s candidacy (despite
expressing some misgivings about the crudity of his speech).

The Montana case involved the rape of a twelve-year-old by her forty-year-old
father, Martin Blake. It appeared in the news just weeks after Brock Turner’s release
from jail. Prosecutors claimed thatMr. Blake habitually raped his little girl – a crime
he later admitted having committed.20 Facing a potential sentence where he would
surely die in prison, Mr. Blake negotiated and accepted a plea deal offered by
prosecutors. Prosecutors recommended a sentence of one hundred years, with
seventy-five years suspended, which would result in twenty-five years’
incarceration.21 They told Judge John McKeon that such a sentence was what
Montana law called for. After taking the prosecutors’ recommendation under
advisement, Judge McKeon sentenced Mr. Blake to sixty days.

Like Persky,McKeon voiced doubts about the appropriateness of the recommended
punishment, noting thatMr. Blake had already suffered separation fromhis family and
was remorseful. In an expression of leniency and good faith, Judge McKeon gave the
father credit for the seventeen days he had already served in jail, thereby reducing his
sentence to only an additional forty-three days. Here too, the legal system served to
affirm the “potential good” in aman found guilty of committing rape, setting aside the
perpetrator’s culpability and guilt, and minimizing the victimization, humiliation,
stigma, pain, shame, and embarrassment experienced by female sexual assault victims.

Cases of incest are troubling and, unlike sexual assaults involving strangers,
families struggle to determine whether reconciliation is ever possible. In the case
of minors, the law generally aspires to create safety for the child, separating her from
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an abusive parent. Yet, even if rare, rulings such as McKeon’s are a punishment for
all victims. Such a lenient sentence for a serial rapist with intimate and unfettered
access to the victim undoubtedly places the child at risk. Such lenient sentences
send a traumatizing message to other young rape victims who experience similar
crimes against their dignity, leaving them emotionally and mentally vulnerable.
Who would risk telling her story and confronting an abuser if the legal system returns
him to the neighborhood, let alone the family home, in a few weeks? In this case, the
father was expected to relocate to his parents’ home.

***
Likely, Judge McKeon’s ruling will be forgotten, swallowed up in the many legal
transactions of a tiny district court, quite possibly without even a lasting record of the
judge’s opinion. Many trial court transactions do not result in published opinions,
even though there may be a transcript of the trial. I thought about a daunting statistic
from the Rape, Abuse & Incest National Network (RAINN): out of 1,000 allegations
of rape, “994 perpetrators will walk free.” In fact, the scattered “old news” pile of
cases my law students and I had tracked were only weeks or months old at the time,
but seemingly no longer newsworthy.

For example, in May 2016, Judge Patrick Butler sentenced a University of
Colorado student, Austin Wilkerson, to community service for the sexual assault
of an incapacitated freshman.22 In June 2016, a former Indiana University student,
John Enoch, spent one day in jail after being charged with two rapes.23 In July 2016,
Judge Barry Steelman accepted a plea deal and suspended sentence of a school bus
driver in Tennessee who had raped a student at a local motel.24 In August 2016, Judge
William Estes sentenced David Becker, also a student athlete, to suspended proba-
tion, rather than the two years recommended by prosecutors, after he was found
guilty of sexual battery against two women.25 In September 2016, Hadi Nabulsi was
sentenced to serve one year in jail for raping a child in Massachusetts.26 And in
October 2016, JudgeMichael Hensley ofMadison, Indiana, refused to issue an arrest
warrant for Anthony Russell, who had a history of brutally battering his wife. Hours
later, Anthony Russell murdered his estranged wife.27

Inmost of the cases cited above, the perpetrators were educated white men, which
presents a troubling double bind for academics, advocates, and even some policy
makers who are sympathetic to rape victims, yet also desire criminal law reform.
They argue that if judges succumb to pressure for tougher sentencing, the people
most harmed will be men of color. And they believe some of the sentences will be
flawed, that there will be admissions of guilt resulting from threat and coercion, and
sentencing driven by bias bearing slim relation to the crimes. They are skeptical
about a criminal justice system that has long protected affluent white men from the
consequences of domestic violence, sexual assaults, harassment, rape, and even
murder, while disparately criminalizing and jailing Blacks and Latinos. The historic
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racialized cruelty of the American criminal justice system warns against ignoring
such concerns.

Rogue policing and corruption plague the criminal justice system and were
disturbingly manifested in the lynching and murder of fourteen-year-old Emmett
Till, who supposedly whistled at a white woman in a Mississippi convenience
store.28 In that case, the cruel vigilante punishment for transgressing social norms
in Mississippi resulted in the child’s death and no punishment for the men who
killed him. Till’s murderers (who later confessed to their crime) were acquitted in
less than an hour by an all-white male jury.29 Years later, Carolyn Bryant, the alleged
victim of Till’s whistle, confessed to Timothy B. Tyson, a Duke University historian,
that she lied.

Similarly, a malfunctioning, rickety electric chair, euphemistically referred to as
“Old Sparky,” held the fate of many Black boys and men. It would be the last seat of
a tiny Black boy, George Stinney – the youngest person to be executed in the United
States in the last century – for the alleged rape and murder of two white girls.30 He
too was fourteen years old. Despite the fact that no evidence linked Stinney to the
rapes and murders, an all-white male jury convicted him in less than ten minutes.31

Stinney had no legal assistance or a lawyer at any point – His swift conviction
conformed to a troubling historic pattern of the state killing Black boys and men
alleged to have violated white girls and women. In Donald Partington’s landmark
law review article on the history of the death penalty for rape in Virginia between
1908 (“when the electric chair was installed in the Virginia State Penitentiary”) and
1963, he wrote: “[F]orty-one men [were] executed for rape, thirteen for attempted
rape, one for rape and robbery, and one for attempted rape and highway robbery. All
of these men were Negroes.”32 During that same period, the state of Virginia spared
from execution 1,238 white men convicted of rape, attempted rape, statutory rape,
and attempt to commit statutory rape.33 One way to interpret the glaring disparity is
that the criminal justice system regarded white men’s lives as inherently more
worthy and valuable, and thus worth sparing.

It would be a mistake to relegate such cases to the dusty confines of history,
ignoring the current patterns of privilege and punishment that pervade the manner
in which Americans (and our legal system) think about sex, rape, and guilt. More
recently, the convictions of Genarlow Wilson and Marcus Dixon further highlight
the concerns of disparate racial policing, prosecuting, and sentencing related to sex
and sexual assault. Both were high school students at the time of their prosecutions.
Both young men were academic and athletic stars whose sex with their respective
fifteen-year-old white girlfriends resulted in statutory rape charges and severe crim-
inal punishments.34

A court in Georgia sentenced the seventeen-year-oldWilson to ten years in prison,
denying him bail and bond, notwithstanding his girlfriend’s statements that the two
consensually engaged in oral sex. In that case, neither the prosecutor nor the judge
peered into the future and saw anything in Genarlow’s life worth protecting or
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saving. In a bizarre twist to the case, on the night in question, Wilson’s white
classmates, who also engaged in sex, including vaginal penetration (at the same
party) and were captured on video doing so, did not receive similar criminal
sanctions.35 Prosecutors interpreted a newly enacted Romeo and Juliet law, which
permits leniency in cases of underage sex between teens, as applying to vaginal
penetration but not oral sex.36

One powerful critique of statutory rape prosecutions is that the cases are subject to
police and prosecutorial discretion, which often disfavors Black males, and judges
may be less sympathetic to Black male defendants accused of sexually violating
white girls and women.37 In that context, Wilson’s prosecution highlights not only
the potential for sex, race, and class bias to seep into how sex is policed; it also sheds
light on the broad and unfettered discretion of prosecutors in the criminal justice
system. Undeniably, “[n]o government official in America has as much unreview-
able power and discretion as the prosecutor.”38

Prosecutorial discretion remains a crucial and foundational element of the
American criminal justice system. And yet, “prosecutors’ ‘power to be lenient [also]
is the power to discriminate.’”39 That is, “[p]rosecutors have great leeway to abuse
their powers and indulge their self-interest, biases, or arbitrariness.”40 In addition,
unrestrained and unchecked discretion leaves room for even unintentional or what
scholars now call “implicit racial bias”41 to embed in prosecutorial decision-making,
influencing (1) whether to charge an individual and what to charge her or him with;
(2) whether to allow or oppose bail; (3) and whether to offer a plea bargain, among
other things.42 The most important part of the prosecutor’s discretion in statutory rape
cases is likely the decision on whether to institute proceedings against the juvenile.

Ultimately, these cases – from Brock Turner’s to Genarlow Wilson’s – raise
important questions for law and society. What is the role of the state in the main-
tenance and production of violence against women and girls? How does the state
contribute to, or serve as a primary force in, normalizing the social and legal statuses
of women? Does law influence not only how courts and legislatures view men and
women, but also how the sexes see themselves? How does misogyny fit into
American and even global ideals of masculinity? Was Catharine MacKinnon right
when she argued that the state gives birth to “the conditions that produce men who
systemically express themselves violently toward women [and] women whose resis-
tance is disabled”?43 As she wrote in 1983, “criminal enforcement in these areas . . .
punishes men for expressing the images of masculinity that mean their identity, for
which they are otherwise trained, elevated, venerated, and paid.”44

Over the years, through my research on sexual violence, it becomes clearer that
these problems of disparate sentencing, lenient sentences for some rapists, the
stigmatization of female and transgendered victims, and the punishment of
women – both as victims and perpetrators – occupy a global space not confined to
the United States. That is, judges globally are making poor decisions regarding rape
and incest.
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Recently, in Canada, a district court judge, Robin Camp, was elevated to the
federal judiciary even after he berated a rape victim for failing to “keep [her] knees
together” and suggested that she could have avoided “penetration” had she simply
contorted her body into a bathroom sink.45 In that case, Judge Camp acquitted the
defendant while admonishing the complainant that “some sex and pain sometimes
go together . . . that’s not necessarily a bad thing.”46 Similarly, in the United
Kingdom, Judge David Farrell granted an incredibly lenient sentence to two men
who had gang-raped an eleven-year-old, stating that she looked fourteen and had
sought the men’s attention.47 In Afghanistan, reporters have chronicled how men
trade girls like “commodities” to relieve families of debts.48 In cases of rape, too
frequently girls and women suffer the punishment and incarceration, as rape is not
a well-established legal concept, unlike adultery and sex without marriage. A BBC
reporter described one case like this:

She is entirely hidden in a blue burka. Hundreds of men from the village are
gathered as two mullahs pass sentence. As Taliban fighters look on, the sentence is
passed and she is found guilty of adultery.

The stoning lasts twominutes. Hundreds of rocks – some larger than aman’s fist –
are thrown at her head and body. She tries to crawl out of the hole, but is beaten
back by the stones. A boulder is then thrown at her head, her burka is soaked in
blood, and she collapses inside the hole.49

***
As I plowed through the damp snow, nearing the University of Minnesota Law
School, my attention turned from Brock Turner, Judge Persky, and the various cases
I had spent that summer and fall researching. Newscasters were reporting about
Russian interference in the 2016 presidential election in the United States. I turned
the volume up.

Barely ten days before, the United States’ deep divide on matters of race, repro-
ductive health, sexual assault, immigration policy, and perhaps history itself mani-
fested in an election that remained raw and divisive for many Americans. Protestors
gathered in Los Angeles, San Francisco, Chicago, New York, and other major cities,
expressing outrage, disbelief, and frustration, claiming President-elect Donald
Trump was not their President.50

OnTuesday, November 8, 2016, Donald Trump won the presidency of the United
States. In a startling victory, Mr. Trump soundly defeated Secretary Hillary Clinton
by securing the most Electoral College votes in that election – a feat accomplished
in part by breaking through the so-called blue wall of the Upper-Midwest, which had
consistently voted Democratic for decades. The political fabric that held the blue
wall together proved too porous and fragile. It disintegrated in a tide of fear
associated with the economy, immigration, and job loss.

However, just weeks before the election, Washington Post journalist David
A. Fahrenthold broke a now infamous story51 about a recording of Mr. Trump
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and former NBC morning show host Billy Bush speaking casually about groping
women and sexual assault. The President’s casual boasting, taped by Access
Hollywood in 2005, includes audio as well as some video footage. In the candid
recording Mr. Trump boasts that “when you’re a star,” women let you “grab
them by the pussy.”52 In response to Mr. Bush’s apparent surprise, “Whatever
you want?” Mr. Trump assures him, “they let you do it . . . you can do anything.”
In the weeks that followed the release of the audiotape, various women obtained
lawyers, called reporters, wrote editorials; all claimed that he inappropriately
and unlawfully touched them. Lawyers offered to provide free legal services to
these women and any others who had similar experiences, but were afraid in
light of Mr. Trump’s denials about the alleged sexual harassment and threats to
sue.53

According to the New York Times, Washington Post, Los Angeles Times, Chicago
Tribune, andWall Street Journal, this type of verbosity andmisogyny inMr. Trump’s
public commentary was nothing new.54 These various newspapers and other media
covered Mr. Trump’s campaign and reported on derogatory comments and accusa-
tions he made about women before and during his run to become the Republican
nominee for the President, as well as after he secured that victory. For example, in
the Wall Street Journal, Alexandra Berzon, Joe Palazzolo, and Charles Passy wrote
that recordings of Mr. Trump, “talking about how he groped women has put a new
spotlight on a decades long history of lewd comments . . . as well as lawsuits against
him by women who allege he sexually abused them.”55 According to Forbes, “it’s no
secret that Donald Trump has made many sexist and misogynistic comments both
before and during his campaign.”56

The Washington Post published an article, Trump’s History of Flippant
Misogyny,57 months before the leaked Access Hollywood video and tape record-
ings, referencing Mr. Trump’s sexualized verbal attacks and noting that President
Trump “has a history . . . of inflammatory statements about women – both as a sex,
and with reference to his antagonists and subordinates.”58 That article mentioned
Mr. Trump’s sending “New York Times columnist Gail Collins a copy of some-
thing she had written about him with her picture circled and ‘The face of a dog!’
written over it.” The article also referred to tweets about Arianna Huffington’s
husband’s “good decision” for supposedly divorcing her “for a man,” as well as
Mr. Trump’s highly publicized attack on former Fox News anchor, Megyn Kelly,
who on August 6, 2015, at the first Republican presidential debate, asked him the
following:

You’ve called women you don’t like fat pigs, dogs, slobs, and disgusting animals. . . .
You once told a contestant onCelebrity Apprentice it would be a pretty picture to see
her on her knees. Does that sound to you like the temperament of a man we should
elect as President, and how will you answer the charge from Hillary Clinton, who
[is] likely to be the Democratic nominee, that you are part of the war on women?
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Mr. Trump dismissed Ms. Kelly’s question, explaining that his comments were in
jest; he was “kidding,” having “fun,” and enjoying “a good time.” However, some
pundits also took note of his ominous warning: “Honestly Megyn, if you don’t like it,
I’m sorry. I’ve been very nice to you, although I could probably maybe not be, based
on the way you have treated me. But I wouldn’t do that.”59 Disturbingly, months
later Ms. Kelly would release her own book, claiming that not only had her question
toMr. Trump been leaked prior to the debate, but that quite possibly someone – and
she does not allege who – had tried to poison her.60 For his part, Mr. Trump
concluded his scrap with Ms. Kelly on Twitter and a day later on CNN, asserting
that the news anchor “had blood coming out of her eyes, blood coming out of her
wherever.”61

The 2016 election was historic and pivotal. For the first time a woman earned the
nomination of a major party and, in addition, managed to win the popular vote by
a margin of nearly three million votes.62 However, it was a monumental defeat.
Through the Electoral College system (a remnant of antebellum political power
disputes), Hillary Clinton lost the election to a reality television host and real estate
developer.63

As the blue wall dissolved, the vulnerability of reproductive rights in the
United States became more glaringly apparent. Donald Trump’s administration
poses serious threats to the preservation of reproductive healthcare rights such
as abortion and contraceptive healthcare access. In the past, the President has
said there should be some form of punishment for women who seek
abortions,64 raising serious constitutional law questions. What types of punish-
ment? How would the state carry out such punishment? Whom would the state
choose to punish? And, despite the fact that President Trump later retreated
from those comments, his anti-reproductive-rights stance manifests itself in
numerous ways.

Within days of taking office in 2017, Mr. Trump reinstated the notorious global
gag rule.65 This law disqualifies foreign NGOs from receiving U.S. family planning
aid if they engage in any abortion-related activity. Essentially, to qualify for U.S. aid,
NGOs that serve desperate, poor women abroad are prohibited frommentioning the
word “abortion” even in cases of rape and incest – hence the “gag rule.”66

Mr. Trump has proposed a similar law affecting women and medical clinics in
the United States.

Mr. Trump vowed to fill the Supreme Court with Justices who would overturn
Roe v. Wade,67 the landmark decision establishing reproductive privacy and
autonomy as fundamental constitutional rights, and with the appointments of
Justice Brett Kavanaugh and Neil Gorsuch he is advancing that mission.
Mr. Trump and Republican congressional leaders promised to repeal the Patient
Protection and Affordable Care Act (also known as Obamacare), which mandated
maternal healthcare coverage and preventative healthcare services for women,
including contraception. At the time of publication of this book, legislation to
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replace that healthcare law offers no similar protections for women.68 For these
reasons and more, safeguarding women’s fundamental rights to reproductive
autonomy takes on new meaning and urgency for reproductive healthcare
advocates.

For many Americans, Mr. Trump’s presidency brings to light the confounding,
routine nature of inequality and sexual violence in the United States, in families,
politics, social settings, the workplace, and beyond. With the election, sexual
violence took on a new meaning in the political landscape, arguably due to its
normalization. More than a dozen women came forward, painfully recalling
instances where they say Mr. Trump assaulted them – on airplanes, in his office,
outside the U.S. Open tennis stadium in Flushing, New York, and various other
cities and states.69They aremothers, instructors, businesswomen, and former beauty
pageant participants.70

***
As I made my way into the law school that frigid morning, a question posed over
thirty years ago byMacKinnon in her often cited work, Feminism,Marxism,Method,
and the State: Toward Feminist Jurisprudence,71 came to mind. She wondered, How
does male power become state power? Had the election of Donald Trump answered
the question? If so, what had scholars learned?

That morning, I spoke about history, the foundations of court-sanctioned abuse of
girls and women, and the legal opinions produced by judges pertaining to it. History
provides a clarifying way to understand and unpack why too many Americans have
become conditioned to think that violating women and girls is normal or a condition
of life and not needing law’s attention, intervention, or remedy. After all, why have
relatively few social commentators, political scholars, and social policy analysts
invested in writing about how law, legal institutions, and legal actors create and
reify the conditions that permit discrimination and violence against women to
flourish?

Despite a gold mine of legal cases involving private and public law disputes (the
kind young academics hunger for), most scholars bypass thinking about how
formal rules of law burden women’s everyday lives and police them in unimagin-
able ways. For example, some male scholars who teach criminal law do not teach
rape. Marital rape was a legal reality during my law school matriculation, but
I learned about it onmy own. Across the country, students who study constitutional
law – a mandatory law school course – are lucky if, out of the dozens of cases their
professors teach, there are four or five cases that address women’s rights. In fact, the
United States Supreme Court continues to permit states to discriminate against
women so long as the government demonstrates an important interest. This
dramatically contrasts with the standard adopted for race, where the government
must meet a heightened standard of strict scrutiny and the government’s interest
must be compelling.
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As this book demonstrates, too frequently law itself is responsible for the oppres-
sion of women and the suppression of their capacities. The institutions charged with
protecting the vulnerable also sometimes fail women. Sometimes judges claim that
women bring certain conditions and traumas onto themselves. From rape and incest
to ignoring cases of domestic violence, law has not always been a friend to women or
the issues that concern them.
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