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Abstract

The negotiations for a new treaty to govern the ‘full lifecycle’ of plastics face a major challenge:
designing a strong treaty, quickly, that is acceptable to most of the international community of
states. Although diplomats play a critical role in accomplishing this task, scholars and
researchers represent a critical network of support, especially on the topic of treaty design. This
article outlines a research agenda focused on the new treaty as part of a larger ‘regime complex,’
where the interfaces between the new treaty and existing agreements will strongly shape its
efficacy, efficiency, and acceptance by states. It also begins to pursue this research agenda, by
investigating the relationship between the ocean governance regime, especially the United
Nations Convention on the Law of the Sea, and the emerging plastics treaty. The article illustrates
that the ocean governance regime offers important normative foundations, institutional models,
lessons about treaty language, and possibilities for institutional linkage that can inform the
design of the plastics treaty. It concludes by identifying several other avenues of useful research
on the nascent plastics regime complex.

Impact statement

This article describes a research agenda to support the negotiations for a new plastics treaty,
focused on the interaction between the treaty and other agreements. It also starts to pursue this
agenda by investigating the relationship between the new plastics treaty and the ocean govern-
ance regime.

Building a regime complex for marine plastic pollution

The problem of marine plastic pollution first captured worldwide public attention in the late
1990s, when Captain Charles Moore ‘discovered’ and vividly described an expansive floating
mass of plastic in the Pacific Ocean (Moore, 2014). The idea that plastic litter was harmful to the
environment, and especially our enjoyment of natural spaces, had been a feature of the
environmental movement since the 1970s (Krieger, 1973). But the sheer magnitude of plastic
in the ocean, and the negative consequences for marine life, were underappreciated until the 21st
century. In many ways, marine plastic pollution is a 21st century environmental problem, with
deep roots in 20th century industrialization, commercialization, and globalization. The produc-
tion and consumption of plastics has many negative impacts on human health, environmental
justice, and marine and terrestrial environments (Derraik, 2002; Cole et al., 2011; Green et al.,
2015; Kuhn et al.,, 2015; Li et al., 2016; Rochman et al., 2016; Avio et al., 2017; Niaounakis, 2017;
Villarrubia-Gémez et al., 2017; Kedzierski et al., 2018; Lamb et al., 2018). But it was the large
accumulations of plastic waste in the ocean that first put the problem of plastics on the diplomatic
agenda by alerting international publics to the scale of the problem.

Now, a quarter of a century after Captain Moore’s clarion call, the international community
is poised to negotiate a new international treaty for plastics, which is intended to take a ‘full life
cycle’ approach that addresses plastics production (upstream), consumption (midstream), and
disposal (downstream). The hope is that a treaty can be finalized in 2 years (Stokstad, 2022).
But to succeed, the new plastics treaty also will need a strong design that is acceptable to
enough members of the international community to enter into force. Quick negotiation of a
strong treaty with consensus support is a very, very difficult ‘ask’ in the current international
political environment. Three factors militate against a strong treaty: conservative and
plutocratic political trends in the developed world, geo-strategic competition between the
US, China, and Russia, and a powerful multinational fossil fuel industry that is already
facing pressure from renewable energy sources. Those who are hopeful about the efficient
negotiation of a well-designed plastics treaty argue that publics will pressure national leaders to
‘do the right thing.” The efforts of civil society, non-governmental organizations, and academic
researchers can also make important contributions to the treaty building process (Mendenhall,
2018).
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Much has been written on the best design for a new plastics
treaty (Raubenheimer and Mcllgorm, 2017; Tessnow-von Wysocki
and Le Billon, 2019; Fritz, 2020; Simon et al., 2021; Bergmann et al.,
2022). This scholarship often draws on existing models of inter-
national governance, as well as broad concepts such as the ‘circular
economy, to forward specific proposals for a strong and effective
treaty. Another approach looks at existing international agreements
as the legal and political context that the plastics treaty will have to
fit into. One important focus will be regime formation — the
integration of the new plastics treaty with existing international
agreements that have overlapping goals, mandates, and functions.
Research on the interplay between legal instruments, and the
institutions and organizations they empower, supports good
regime design. The new plastics treaty will likely become the central
framework agreement in a global governance regime for plastics
which is currently nascent and ineffectual. Because the plastics
treaty will take a full lifecycle approach, it will likely have an
important relationship with existing international norms and laws
on trade (in products and waste), health and safety, and capacity
building and development aid. But regime interaction is not a
straight-forward process, and decisions must be made about the
relationship between existing instruments, frameworks, and bodies
and the new plastics treaty.

A broad research agenda that investigates the relationship
between the emerging plastics treaty and existing international legal
agreements will be critical to supporting the most effectual and
efficient treaty design. It is highly likely that the new plastics treaty
will play a coordinating role in a larger ‘regime complex,” which is
“an array of partially overlapping and nonhierarchical institutions
that includes more than one international agreement or authority”
(Alter and Raustiala, 2018). There is a large body of work on regime
complexes in other areas of international law and politics, including
climate change, plant genetic resources, bioenergy, refugees, food
security, and other issue areas (Raustiala and Victor, 2004; Betts,
2010; Keohane and Victor, 2011; Abbott, 2012; Margulis, 2013;
Naiki, 2016). The recently concluded negotiations for a new treaty
for ‘Biodiversity Beyond National Jurisdiction’ (BBNJ) demon-
strate the challenges of building a regime complex, and scholarship
on the BBNJ treaty has carefully traced the actual and potential
interactions between the new agreement and existing frameworks,
instruments, and bodies (Marciniak, 2017; Young and Friedman,
2018; Oude Elferink and Kerr, 2021; Langlet and Vadrot, 2023).

Scholarly research about the relationships between the new
plastics treaty and existing agreements is useful in characterizing
possible, potential, and preferable types of institutional inter-
actions. A central question is whether hierarchy between inter-
national frameworks, bodies, and instruments is possible or
needed. In a crowded governance space, lack of hierarchy means
lack of coordination. Fragmentation is “a ubiquitous structural
characteristic of global governance architectures” but can take
different forms, which have different degrees of functionality and
effectiveness (Biermann et al., 2009). The plastics treaty will shape
the nature of this fragmentation, and the character of the emerging
regime complex, by defining the relationships between it and
existing relevant institutions and agreements with overlapping
focus. The character of a plastics regime complex represents an
important research agenda.

This review article starts that project by characterizing an
important part of the emerging global regime for plastics: the
international law of the sea applicable to the problem of marine
plastic pollution. Essentially, the article inventories the areas of
overlap between the ocean governance regime and the emerging

https://doi.org/10.1017/plc.2023.12 Published online by Cambridge University Press

Elizabeth Mendenhall

plastics treaty, and identifies relevant obstacles, challenges, lessons,
models, and opportunities that should inform its design. There are
two main reasons that international ocean law should be taken
seriously as a part of the emerging plastics governance regime,
despite only containing “downstream” aspects of the plastics pol-
lution problem.

First — the law of the sea, and specifically the United Nations
Convention on the Law of the Sea (UNCLOS), inscribes duties and
rights to marine resources and ocean space. As a result, its rela-
tionship with plastic pollution is largely constructed around the
consequences of plastic pollution. The obligations on coastal states —
those from whom plastic flows directly into the ocean — are geared
toward achieving outcomes, specifically the reduction, prevention,
and control of pollution. The ocean governance regime clearly
connects the problems caused by marine plastic pollution with
the obligation to address it. Any new plastics agreement could be
usefully framed as supporting the implementation and domestica-
tion of UNCLOS legal requirements.

Second — the ocean governance regime, and especially its frame-
work convention UNCLOS, has wide subscription and support in
the international community. In short, it is relatively credible,
authoritative, and stable. UNCLOS also contains a compulsory
dispute settlement system. There is potential for the progressive
development of this regime to strengthen the obligations on states
through in-built adaptation mechanisms, rules of reference, and
evolutionary interpretation of terms (Buga, 2015). Identifying
points of synergy between the new plastics treaty and the existing
ocean governance regime can support the creation of an inter-
locking set institutions with coherent and mutually reinforcing
functions. In other words, a stronger overall regime.

The main body of the article will inventory, discuss, and assess
the existing provisions on plastic pollution that can be found in the
ocean governance regime. This can be understood as a kind of
‘institutional diagnostics,” with the objective of highlighting
important areas of overlap and complementarity, including the
identification of challenges, models, lessons, and opportunities
(Young, 2011).

Sea-based plastic pollution

Most marine plastic pollution comes from the land, but most rules
for pollution are focused on ships. By definition, these rules and
regulations apply exclusively “downstream” in the plastics life cycle.
But they are valuable parts of the plastic regime complex because
they target some of the most damaging plastic pollution and
strengthen the norms against plastics emissions from intentional
and unintentional sources. Existing agreements around sea-based
plastic pollution provide useful models, but also contain important
weaknesses that should be addressed by a new plastics treaty.
There are several successful agreements that regulate sea-based
sources of marine pollution, including operational emissions, acci-
dents, and dumping. Most of these, such as MARPOL Annex V and
the London Convention/Protocol, were formulated and imple-
mented under the auspices of the International Maritime Organ-
ization (IMO). MARPOL Annex V (Prevention of Pollution by
Garbage from Ships) includes a total ban on disposing plastics at
sea. The list of prohibited discharge includes “plastics, synthetic
ropes, fishing gear, plastic garbage bags.” This ban on is reaffirmed
by the 1996 London Protocol, but some states are members of the
older London Convention which only bans the dumping of “Per-
sistent plastics... for example, netting and ropes, which may...
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interfere materially with fishing, navigation, or other legitimate
uses of the sea.” This suggests a need for the plastics treaty to
strengthen the ban on dumping plastics to cover the gap in mem-
bership in the stronger London Protocol, and reaffirm the obliga-
tions contained in MARPOL Annex V.

It is notable that a marine pollution agreement administered by
the IMO is the source of a total ban on the disposal of fishing gear
at sea (as opposed to, e.g., a fishing-related agreement). Another
example where plastic from fishing is regulated as marine pollu-
tion concerns the abandonment of Fish Aggregation Devices
(FADs), which can have very negative effects through ‘ghost
fishing” FADs are essentially floating or anchored materials
intended to attract and detect fish for efficient capture. They are
sometimes made of plastic, and most drifting FADs are never
retrieved (Churchill, 2021, 170). Abandoning FADs would both
qualify as marine pollution under UNCLOS, and be an illegal form
of dumping under the London Protocol and MARPOL Annex V
(Churchill, 2021). Some elements of the plastics regime targeting
fishing gear do come from fisheries-focused organizations, but
these are relatively weak obligations. Obligations related specific-
ally to derelict fishing gear (often plastic nets) can be found in the
1995 Fish Stocks Agreement, although these are imprecise and
only supplemented by soft law instruments (Hodgson, 2022). The
2018 U.N. Food and Agriculture Organization Voluntary Guide-
lines on the Marking of Fishing Gear recommend the use of
fishing gear marking to enhance accountability for loss and aban-
donment of gear (He and Suuronen, 2018).

Regulation of sea-based plastic pollution has been successful in
part because of a flexible institutional architecture that (to some
degree) incorporates industry actors. The IMO contains a well-
articulated committee structure, with opportunities for industry
actors to provide input on the creation of technical guidelines.
Many IMO-administered agreements also use flexible mechanisms
for update and revision, such as the ‘tacit acceptance procedure’
whereby new specifications apply to members unless they explicitly
object. This allows for regular updating of technical standards by
experts who understand the ramifications of such changes for
maritime industry, and who can help identify lower cost and
innovative solutions. There is significant skepticism about industry
led solutions for plastics, such as recycling and bio-based plastics
(Dauvergne, 2018). The example of the IMO demonstrates the
potential benefits of working with industry through a detailed
committee structure that makes decisions on technical standards,
so that understanding of the feasibility and economics of alterna-
tives is worked into decision-making.

Two IMO agreements related to oil pollution offer useful
models for the case of accidental plastic spills, such as has been
known to occur with ‘nurdles’ at the beginning of the plastics life
cycle (Tunnell et al., 2020; De Vos et al., 2022). The 1992 Civil
Liability Convention requires member states to make insurance
compulsory for ship owners, such that the insurers can be sued for
payment (Gaskell, 2018, 242). This helps ensure that the money is
‘there’ in the event of harm or damage. In case those funds are
insufficient, the 1992 Fund Convention establishes a system for
imposing levies on those who receive oil by sea to create a fund for
cleanup and environmental rehabilitation in the event of a major
spill. This separates the need to prove liability from the ability to
mobilize funds for remediation. Funds could theoretically be used
for either compensation or cleanup. Such models could be used to
ensure that the plastics industry is required to finance cleanup and
compensation in the event of plastics spills. But drawing funds
from those who transport plastic (in its various forms) and those
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who receive plastic does not make sense from an accountability
perspective. This approach excludes plastic producers, who are
generally understood to be ‘responsible’ for the vast amounts of
marine plastic pollution. But the governance tools of compulsory
insurance and pooled industry funds could be useful in other parts
of the emerging plastics regime complex.

Land-based plastic pollution

UNCLOS was the first international agreement to enshrine a gen-
eral obligation to preserve and protect the marine environment,
initiating a “paradigm shift from the principle of freedom to pollute
to an obligation to prevent pollution” (Tanaka, 2015, 328).
UNCLOS Part XII begins with a direct statement: “States have
the obligation to protect and preserve the marine environment”
(Article 192). In doing so, states should take “all measures... that
are necessary to prevent, reduce and control pollution of the marine
environment from any source, using for this purpose the best
practicable means at their disposal and in accordance with their
capabilities” (Article 194). Part XII also contains specific obliga-
tions related to different sources of pollution: ship-based, land-
based, atmospheric, and pollution from seabed activities. In gen-
eral, the regime is more articulated and obligatory regarding ship-
based pollution compared to the other sources (Beckman 2015,
148). But there are significant provisions related to land-based
pollution.

UNCLOS calls upon states to cooperate in the development of
new international rules for managing plastic pollution. The
so-called “rules of reference” are a means by which UNCLOS
strengthens the ocean governance regime more broadly, by
“securing the primacy of international rules and standards over
national laws and regulations” (Konig, 2013). There are two types
of rules of reference. The first requires states to work through
“competent international organizations” or “diplomatic
conference” to develop specific rules, standards, and best prac-
tices. This is essentially a requirement for member states to
continue to work on building the set of international rules and
norms targeting marine pollution. The second type requires
member states to create domestic laws with reference to relevant
international rules created outside of UNCLOS. The “main
objective” of rules of reference is “to make international rules
and standards binding on States that would otherwise not be
bound in order to achieve a uniform global practice” (Konig,
2013). The reference technique can also be understood as “an
adaptation mechanism that reduces the need for modification by
subsequent practice” (Buga, 2015, 66).

Unfortunately, the rules of reference for land-based pollution are
a particularly weak formulation. As far as acting through “compe-
tent international organizations or diplomatic conference,” the
requirement is that states “shall endeavor to establish” additional
rules and standards. In other words, they are only obligated to try,
not to develope additional rules and standards. Article 207(3) also
requires states to “harmonize their policies [on land-based pollu-
tion]...at the appropriate regional level.” This has been pursued to
some degree in the voluntary marine litter action plans associated
with the UNEP Regional Seas Programme. As far as domesticating
external international law, states are required to “adopt laws and
regulations to prevent, reduce and control pollution of the marine
environment...taking into account internationally agreed rules,
standards, and recommended practices” (emphasis added)
(Article 207). This is a weaker formulation than the rules of
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reference for vessel-source pollution which position international
rules and standards as a minimum standard."

At least three conclusions can be drawn about the relationship
between UNCLOS Part XII and the emerging plastics treaty. First —
UNCLOS provides a strong normative foundation for the plastics
treaty, and one that most of the international community has
agreed to. Indeed, UNCLOS is the only international agreement
that “provides the mandate for the prevention of marine plastic
debris on a global scale” (Raubenheimer and Mcllgorm, 2017, 324).
The plastics treaty can build on this foundation. Second — caution
can be taken from the imprecise formulation of UNCLOS treaty
language, which has generally failed to shape state behavior to
address plastic pollution. In short, “these provisions are too general
to be useful” (Tanaka, 2015, 279). The plastics treaty should not
recreate these flaws with imprecise language and low levels of
obligation to domesticate rules and standards. Third — the weaker
version of rules of reference (“taking into account”) means that
UNCLOS cannot lend its legal authority to rules developed external
to it, and therefore will not be useful in the effort to create a uniform
international legal standard for the reduction, prevention, and
control of land-based pollution.

Dispute settlement and liability

One means of activating and applying the provisions of UNCLOS
Part XII is the compulsory dispute settlement system created by
UNCLOS. The creation of this system was a “major step forward”
for international dispute settlement (Jensen and Bankes, 2017, 210).
This is a way to strengthen UNCLOS obligations from within, using
the institutional structure created by the convention to apply and
interpret its provisions. In short, “courts and tribunals do more
than simply apply the law: they are part of the process of its
continuing evolution” (Jensen, 2020, 7). States parties are required
to settle disputes peacefully, and if direct negotiations cannot
resolve an issue, they have three options for third party dispute
settlement: the International Court of Justice (ICJ), International
Tribunal on the Law of the Sea (ITLOS), and arbitration through an
ad hoc arbitral tribunal. Theoretically, one member of UNCLOS
could sue another member for violating the provisions of Part XII.
But practically, usage of this mechanism has been limited.

Part XII has only been used in two dispute settlement cases, one
concerning pollution from land reclamation, and the other con-
cerning discharges of mixed oxide fuel. In both cases, the marine
pollution was clearly transboundary, so the coastal states bringing
the suit had obvious standing against the neighboring state whose
activities were causing the pollution. In both cases, ITLOS issued
provisional measures to reduce damage and harm in the interim
between the case being brought and resolved. It would be more
difficult to bring a case related to marine plastic pollution, for two
basic reasons. First, the difficulty of tracing the source of plastics in
the ocean makes it difficult to determine who might be held
accountable for those emissions. Second, most marine plastic pol-
lution seems to be accumulating beyond national jurisdiction, so
that it would be very difficult for an individual state to argue that its
specific interests have been directly harmed, which is currently a
requirement for standing to sue (Kimball, 2003, 25; Ha, 2020). The

"For vessel-based pollution, states shall adopt laws and regulations that “at
least have the same effect as that of generally accepted international rules and
standards” (Article 211(2)).
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issue of standing, and questions of accountability, could theoretic-
ally be addressed by a new plastics treaty.

The dispute settlement system for UNCLOS offers both oppor-
tunities and lessons for the emerging plastics treaty. Although there
is a possibility that Part XII obligations related to land-based
pollution could be applied, interpreted, and thereby strengthened
through legal rulings, so far states seem unwilling, uninterested, or
unable to bring specific cases about plastics. This is a more general
phenomenon in international politics, and ocean governance, in
particular: the “exceptional, haphazard, and sporadic” use of judi-
cial means of dispute settlement (Churchill, 2017, 225). But several
factors suggest that more use could be made of this system, includ-
ing the increasing involvement of private law firms, the generality of
UNCLOS provisions, and the authority of courts themselves to
decide questions of standing and jurisdiction (Harrison, 2017, 271—
278). Another option would be for an individual state to request
Advisory Opinions on the meaning of particular UNCLOS provi-
sions, although the two Advisory Opinions issued thus far have
forwarded a relatively weak “due diligence” standard.

It would be possible for the new plastics treaty to incorporate
ITLOS into any dispute settlement system it creates. The jurisdic-
tion of ITLOS includes “all matters specifically provided for in any
other agreement which confers jurisdiction on the Tribunal”
(Annex VI, Article 21). At the time of writing, at least 17 other
multilateral agreements have conferred jurisdiction to ITLOS.
Because it is a newer tribunal compared to the ICJ, ITLOS arguably
has less political ‘baggage’ and therefore might be seen as a prefer-
able option to some states (Churchill, 2017, 220). Even if ITLOS is
not used directly, it could serve as a useful model. Two aspects of its
design stand out as particularly relevant. First, the requirement for
judges to have subject matter expertise (in this case, “recognized
competence in the field of the law of the sea”), and second, the
conferral upon ITLOS of special jurisdiction for two types of cases —
prompt release of vessels and crew, and provisional measures.
These features of ITLOS composition and jurisdiction could be
replicated in the context of a plastics treaty.

Future perspectives

There are many knowledge gaps in the field of marine plastic
pollution, and filling these gaps is important to propel policy
development (Mendenhall, 2018). Now that the negotiations for a
new plastics treaty are underway, however, researchers with expert-
ise in law, politics, and social science should prioritize research that
supports the development of a functional regime complex. The new
plastics treaty will be at the core of a global governance regime for
plastics. In order to be maximally effective, efficient, and embraced
by the international community of states, the new treaty will have to
establish complementary and mutually supportive relationships
with existing international agreements and legal instruments,
including UNCLOS. Researchers can make a valuable contribution
to sketching out these relationships, first by identifying important
overlaps, and second by considering the different options for
institutional interfaces. There is some urgency around this research
agenda, as the links between the plastics treaty and other inter-
national agreements will be forged during the negotiations (Langlet
and Vadrot, 2023, 2).

This article has provided an initial sketch of what such scholar-
ship might look like, by investigating the overlaps and potential
relationships between the new treaty and UNCLOS. There is more
work to be done in this specific area, including for example the
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lessons to be learned from UNCLOS provisions on technology
transfer and the use of scientific evidence as the basis for decision
making. But there are also other important regime connections to
explore, such as those with the Basel Convention on the Control of
Transboundary Movements of Hazardous Wastes and Their Dis-
posal, and the Stockholm Convention on Persistent Organic Pol-
lutants. Future research should also look to other dispute settlement
systems, such as that contained in the World Trade Organization
system, in order to identify both useful models and opportunities to
incorporate existing tribunals and associated procedures into the
new plastics treaty.

An interlocking regime complex has advantages, from a nego-
tiation and implementation perspective. External but related agree-
ments represent commitments the international community of
states has already made, and topics that the negotiators do not
necessarily have to address. In some cases, however, existing agree-
ments will require additional diplomatic work and legal architec-
ture, either because they are undersubscribed (low number of
ratifications) or because they set a too-low standard. For that
reason, the research agenda for a plastics regime complex should
be attentive to the weakness and failures of existing agreements as
well as the models, lessons, and legal and conceptual resources they
provide.
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