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Abstract: Despite a recent wave in global recog-
nition of the rights of transgender and gender-
diverse populations, referred to in this text by the
umbrella label of trans*, international law contin-
ues to presume a cisgender binary definition of
gender — dismissing the lived realities of trans*
individuals throughout the world. This gap in
international legal recognition and protection has
fundamental implications for health, where trans*
persons have been and continue to be subjected to
widespread discrimination in health care, long-
standing neglect of health needs, and significant
violations of bodily autonomy.

Introduction

Throughout recorded history, and across every coun-
try, culture, and region around the world, characteris-
tics of gender and bodily diversity have existed outside
the structure of the dominant cisgender male/female
gender binary that is recognized today under inter-
national law. The emergence and dominance of this
binary is intimately tied to violent colonial practices
of oppression and capitalism that flatten the complex-
ity of traditions that were once more open to gender
diversity.! Despite its comparatively modern inven-
tion, the gender binary upheld today has been used by
international institutions as a foundational ordering
principle, classifying human beings into two socially
and biologically distinct categories: male assigned
persons who are expected to identify as boys and men
and perform masculinity; and female assigned per-
sons who are expected to identify as girls and women
and perform femininity. In present discourse, terms
such as “transgender,” “gender-diverse,” and the
umbrella label of “trans*”? have come to be used on
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the global stage to refer to those with different gen-
der identities and expressions that do not adhere with
the binary cisgender prescript.? Recently, many global
institutions have come to acknowledge gender diver-
sity, and specifically gender identity — an individual’s
deeply personal experience of gender that may or may
not correspond with their sex assigned at birth — as
integral to individual dignity and common humanity.
However, despite growing international support for
protections of gender identity alongside sexual orien-
tation, the human rights community has been slow to
recognize the equal dignity and needs of trans* indi-
viduals. The resulting gaps in legal protections have
rendered these communities at risk of widespread vio-
lence, health neglect, and pernicious discrimination.

omy. Governments and medical institutions across the
globe have continued to impose forced, coercive, and
medically unnecessary procedures on trans* popula-
tions, such as mandating sterilization as a pre-condi-
tion of changing one’s gender marker, a policy that is
now recognized by the UN as a form of torture.” Dis-
crimination, both within and beyond healthcare, is
encoded in legislation and perpetuated in policy and
practice across nations. As a result, trans* individuals
endure glaring health disparities, including stagger-
ing rates of domestic and sexual violence, poor mental
health outcomes, shortened life expectancy, as well as
abuse and neglect at the hands of health workers and
service providers. Faced with conditional recognition,
or the complete absence of legal recognition, associ-

With significant work ahead to address the egregious health disparities
experienced by the trans* community, this article examines how legal
recognition of gender identity and expression under international human
rights law is needed to advance global health and human rights.

Although the United Nations (UN) human rights sys-
tem has taken steps in recent decades to strengthen the
rights of trans* people, significant violations of human
rights continue to occur — both under color of law and
because of the international legal system’s inability to
address the multiple and intersecting oppressions
faced by trans* persons in their lived realities — pos-
ing dire threats to the achievement of the highest
attainable standard of health for the community.
Despite institutional mandates across UN institu-
tions to protect the fundamental right to health of all
human beings, spanning every facet of their lived expe-
rience, trans* individuals face unique and substantial
barriers to health care and underlying determinants
of health.* Central to this widespread inequity, the
diverse gender identities and gender expressions pres-
ent within trans* communities have long been pathol-
ogized as a mental health disorder — perceived as a
condition to be cured. Although advocates both within
and outside the health sector have increasingly sought
to depathologize trans* identities and secure access to
gender-affirming care, legal obstacles persist in much
of the world. Such obstacles have exacerbated stigma
and discrimination toward trans* persons and under-
mined the foundational notion that all people are
equal in dignity and rights. Without legal recognition
of gender identity, trans* individuals face a greater risk
of violations of their right to health and bodily auton-
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ated rights protections, and social supports, trans*
communities face injustice at every turn. Compounded
by misogyny, racism, xenophobia, and stigma — these
violations affect housing, education, employment, and
public accommodations for trans* persons. This ever-
present stigmatization, oppression, and discrimina-
tion exacerbates the health inequities experienced by
trans* communities, contributing to poor health out-
comes and revealing gaps in how international legal
protections have failed to protect persons with diverse
gender identities and expressions.

With significant work ahead to address the egre-
gious health disparities experienced by the trans*
community, this article examines how legal recogni-
tion of gender identity and expression under interna-
tional human rights law is needed to advance global
health and human rights. The article begins by chron-
icling the long evolution of international law to rec-
ognize the rights of trans* populations, detailing how
the UN’s international legal mechanisms have slowly
shifted from a rigid gender binary to advance health-
related human rights for trans* communities. Yet, this
political landscape within the UN has been upended
by a growing “anti-gender” backlash, brought forth
by movements that vehemently reject the notion of
gender as a socio-cultural construct and that view the
significant global progress made to advance recogni-
tion for trans* persons as a threat to the “traditional”
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patriarchal, cisnormative, and heteronormative family
model. Building upon the growing legal recognition of
trans* populations amidst this contested international
political environment, this analysis then examines the
ways in which health-related human rights can shape
trans* health — under attributes of the right to health
and principles of the rights-based approach to health.
The article concludes by refuting the faulty claims of
anti-gender movements and analyzing how the incor-
poration of a more inclusive gender-expansive frame-
work under international human rights law could
strengthen health-related rights for trans* persons,
cisgender women and girls, and other marginalized
communities.

I. International Law Presumes a Gender
Binary

The evolution of international law has sought since
the establishment of the UN to protect women’s rights
as human rights, yet it has done so in ways that reify
a gender binary, addressing discrimination on the
basis of “sex” while neglecting gender identity, sexu-
ality, and bodily diversity under human rights law.

A. Protecting Women's Rights

Adopted in 1945, the Charter of the United Nations
outlines a goal “to reaffirm faith in fundamental
human rights, in the dignity and worth of the human
person, [and] in the equal rights of men and women.”
From this architecture for human rights promotion
in UN governance, women delegates came together
in 1946 to form an independent UN Commission on
the Status of Women (CSW), working within the UN
to ensure the adequate protection of women’s rights
and assure equal rights between gender conforming
cisgender men and women. These delegates pushed
the UN Human Rights Commission to apply human
rights to “all human beings” — rather than its original
language, “all men” — in the 1948 Universal Declara-
tion of Human Rights (UDHR). In its final form, the
UDHR sought to uphold the rights of all human beings
without discrimination, recognizing that: “Everyone is
entitled to all the rights and freedoms set forth in this
Declaration, without distinction of any kind, such as
race, colour, sex, language, religion, political, or other
opinion, national or social origin, property, birth or
other status.”

Extending the protection of women’s rights, the
UN General Assembly adopted the 1967 Declara-
tion on the Elimination of Discrimination Against
Women,? which laid a foundation for the codification
of human rights in the 1979 Convention on the Elimi-
nation of All Forms of Discrimination against Women
(CEDAW). This new human rights treaty required
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states to take “all appropriate measures, including leg-
islation, to ensure the full development and advance-
ment of women, for the purpose of guaranteeing them
the exercise and enjoyment of human rights and fun-
damental freedoms on a basis of equality with men.”
In doing so, CEDAW affirmed that women’s health
and reproductive rights are central to women’s equal-
ity, prohibiting discrimination against women based
upon their role in “procreation” and “maternity,” but
situating women’s reproductive and social roles within
the context of marriage between a man and a woman.
During this time, international human rights law
increasingly framed rights under a binary definition
of gender — reducing body types to two genders based
on biological sex through the “forced unity of sex and
gender.© In this context, emerging second wave fem-
inists were seen to be hostile to the concerns of the
trans* community, despite growing legal and social
victories emerging in the 1970s for the trans* com-
munity around the world." Because of this ideologi-
cal state of affairs, the development of international
law during this time reflected advocacy that worked to
ensure equality between “two sexes,” men and women,
based on a gender binary — in and of itself a social
construct — that regulates and controls bodies.'?

B. Neglecting Sexuality

The end of the Cold War provided new opportunities
to restate human rights for a new era, but efforts to
extend women’s sexual and reproductive health and
rights (SRHR) neglected to encompass issues of sex-
uality. Women’s rights advocates sought expansive
goals to advance women’s health, reproduction, and
sexuality as matters of human rights.’® Through the
1993 World Conference on Human Rights, states reaf-
firmed in the resulting Vienna Declaration and Pro-
gramme of Action that “the human rights of women
and of the girl child are an inalienable, integral and
indivisible part of universal human rights,” recogniz-
ing “the importance of the enjoyment by women of
the highest standard of physical and mental health
throughout their life span.”* As advocates pressed the
SRHR agenda forward, the 1994 International Con-
ference on Population and Development (ICPD) in
Cairo shifted toward a rights-based approach that val-
ued women and girls’ rights to choice in reproduction,
recognizing “the basic right of all couples and indi-
viduals to decide freely and responsibly the number,
spacing, and timing of their children.”” This human
rights agenda was advanced further in 1995, with the
World Conference on Women in Beijing affirming
that “the human rights of women include their right
to have control over and decide freely and responsibly
on matters related to their sexuality, including sexual
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and reproductive health, free of coercion, discrimina-
tion and violence.”6

Although the Cairo and Beijing conferences deliv-
ered most of the elements of the “Women’s Platform,”
they were unable to secure recognition on “sexual
rights,” which included two separate but interlinked
issues: protections on the basis of sexual orientation
and gender identity, and the rights of women and girls
to have control over their bodies and sexualities.!” Sex-
ual rights faced wide-ranging challenges at the Cairo
and Beijing conferences. Although lesbian activists
sought the inclusion of sexual orientation in the Bei-
jing program, protesting the assumption of heteronor-
mativity within the existing women’s right framework,
each proposal to include language on sexual rights
and sexual orientation faced intense backlash.’® This
political backlash, from an alliance between the Holy
See and other conservative nations, sought the pres-
ervation of the “traditional family” and promotion of
the role of women as wives and mothers. Thus, despite
success in recognizing women’s autonomy over sexu-
ality, the term “sexual rights” and all four references
to sexual orientation were removed. Where advocates
lamented the absence of sexual rights coming out of
Cairo and Beijing, with an expanding HIV/AIDS pan-
demic revealing the perils of neglecting sexuality under
international human rights law, the rise of lesbian, gay,
bisexual, transgender, queer, and intersex (LGBTQI+)
advocacy at the international level was seeking to
advance human rights related to sexual orientation
and gender identity (SOGI) (as well as rights pertain-
ing to sex characteristics (SOGIESC) — to address
unique violations of the rights of intersex persons).

I1. The Evolution of SOGI Rights

As the growing HIV/AIDS crisis demonstrated the
urgency in recognizing sexuality and strengthening
protections of LGBTQI+ persons under international
human rights law, the early SOGI rights movement
was making a powerful entrance onto the multilateral
stage. From the riots at Stonewall to the halls of the
UN, over 1,000 LGBTQI+ persons marched in 1984
to the UN headquarters in New York, demanding
an end to the pathologization of LGBTQI+ identi-
ties, discriminatory laws and policies, and structural
violence faced by the community. As early legal rec-
ognitions for the LGBTQI+ community advanced
outside of UN bodies, steady pressure from com-
munity advocates led in 2011 to the adoption of the
first UN General Assembly resolution that addressed
human rights violations based on both sexual orien-
tation and gender identity. However, this advance-
ment was not without contention from both within
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and outside of the LGBTQI+ and feminist move-
ments. While these advancements reflected a united
advocacy front among LGBTQI+ persons, under the
surface lay ongoing divisions between LGBTQI+
groups — based not only on sexual identity and gen-
der expression, but also across lines of race, class,
geography, and other intersecting identities, which
have influenced the ways in which the rights of trans*
communities have been conceptualized and advanced.

A. The Early SOGI Rights Movement

Concurrent with human rights advances across global
human rights governance, the 1990s saw rising global
support for the depathologization and destigmatiza-
tion of trans* identities, challenging the dominant
narrative of a supposed natural binary gender order.!?
Leading up to the 1990s, this movement was energized
by LGBTQI+ advocates, who first achieved prelimi-
nary progress toward depathologization in 1987, when
the U.S. Diagnostic and Statistical Manual of Mental
Disorders IIT (DSM-III) removed reference to “ego-
dystonic homosexuality” — a clinical diagnosis that
legitimized harmful sexual orientation change efforts,
such as conversion therapy. Although this reference
was replaced in the DSM-III-R with a more gener-
alized mention of “persistent and marked distress
about one’s sexual orientation,” the moment marked
an important step toward the full removal of homo-
sexuality within the DSM, a milestone that was later
achieved in 2013 through the publication of the DSM-
5.20 This gradual removal of stigmatizing, pathological
framings of homosexuality in the DSM was followed
by the World Health Organization’s (WHO) Inter-
national Classification of Diseases (ICD), eliminat-
ing “ego-dystonic homosexuality” in 2014 within the
published draft of ICD-11 (formally going into effect
in January 2022).2! From these advances for gay and
lesbian communities, demands from international
activists grew regarding the depathologization of
trans* identities, gaining support from international
bodies, including the Council of Europe and the Euro-
pean Parliament.?2 While well-intentioned, many of
the actions taken to advance depathologization efforts
for trans* populations have fallen short, and some
efforts have been complicated or even proved coun-
terproductive. For example, while the 1979 formation
of the World Professional Association for Transgender
Health (WPATH) — one of the first organizations to
combine international trans* advocacy with recogni-
tion of the human right to health — has been lauded
by many, the organization has also been widely cri-
tiqued. This critique centers around WPATH’s history
of upholding the expertise of predominantly cisgen-
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der clinicians, as well as the role it plays in the con-
tinued pathologization of trans* people through its
widely-used Standards of Care, which requires trans*
clients to access a mental health evaluation and meet
the diagnostic criteria for “gender dysphoria” before
gaining access to hormonal or surgical interventions?3
— as opposed to alternative models of care based on
gender self-determination, such as the Informed Con-
sent Model of Transgender Care.2* Yet even as the
pathologization of trans* identities continues in many
medical contexts today, this stance has faced strong
international condemnation from human rights advo-
cates, including in 2017 by the UN Special Rapporteur
on the right to health, who denounced its reduction of
the identities of transgender and intersex persons to
diseases in ways that have exacerbated global stigma
and discrimination.?

As these conversations across the medical and legal
communities continued to play out across national
and international forums, growing movements for
trans* rights began appearing around the world. Even
in regions traditionally hostile to the rights of LGB
identified individuals, pockets of progress regarding
legal recognition for trans* individuals were beginning
to emerge, with examples from conservative states like
Iran and Egypt, where sex-reassignment surgery was
legalized in the 1980s by the fatwas of Ayatollah Kho-
meini in Iran and Sheikh Muhammad al-Tantawi in
Egypt.26 In many regions around the world, growing
recognition was strengthened by the formation of new
national and international advocacy organizations,
such as Red Latinoamericano y del Caribe de Perso-
nas Trans (2004), Transgender Europe (2005), Gen-
der Dynamix (2006), Pacific Sexual Diversity Network
(2007), Asia Pacific Transgender Network (2008), and
Global Action for Trans Equality (2010).27 Despite a
lack of significant legal recognition in UN bodies, legal
claims began appearing in regional courts around the
world, leading to ground-breaking jurisprudence that
recognized trans* rights.28

Coinciding with this push by NGOs and the
LGBTQI+ movement to gain wider acceptance and
legal protections for sexual orientation and gender
identity,?® links between human rights and SOGI
began to surface in the international agenda among
special and thematic UN forums?° and within the
language of General Assembly resolutions?' through-
out the 1990s and the early 2000s. Although these
advancements marked a notable shift in the direction
of progress for the advocacy community within mul-
tilateral fora, especially given the contentious nature
of SOGI rights at the turn of the century, UN Special
Procedures mandate holders — individual representa-
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tives rather than state delegates — played an essential
early role in both raising and clarifying SOGI issues
throughout this period.32

As the SOGI movement’s influence continued to
grow, the term “sexual rights” — which had failed to
secure recognition at the UN during the Cairo and
Beijing conferences — was further legitimized within
the human rights community following its 2004 use
by the UN Special Rapporteur on the right to health.
Considering the SRHR provisions advanced in Cairo
and Beijing, the Special Rapporteur noted that “since
many expressions of sexuality are non-reproductive, it
is misguided to subsume sexual rights, including the
right to sexual health, under reproductive rights and
reproductive health.” Sexual rights, the Special Rap-
porteur concluded, include the “right of all persons to
express their sexual orientation, with due regard for
the well-being and rights of others, without fear of
persecution, denial of liberty or social interference.’s?

Feminist and LGBTQI+ movements increasingly
came to recognize sexual rights as separate and dis-
tinct from reproductive rights, with advocates push-
ing for the inclusion of specific language on both sex-
ual rights and sexual orientation across UN working
groups. However, while sexual rights gained signifi-
cant traction, distinct rights related to gender identity
and bodily diversity would continue to remain unac-
knowledged in multilateral fora until 2006. This is
a standing reflection of the persistence of the male/
female gender binary presumed under international
law, and concurrently influenced by social hierarchies
within the LGBTQI+ movement, which privileged
those that most closely fit within the binary.?* In par-
ticular, there was tension around the political viability
of advocating for trans* rights as compared to lesbian,
gay, and bisexual rights, the latter of whose identities
more neatly conformed with the societal expectations
of the Western middle class (i.e. relationships between
two cis-gendered people).?s Yet for many opponents
of the LGBTQI+ movement, anti-gay and anti-trans*
sentiments were one in the same. Given this shared
opposition, trans* leaders moved to have trans* rights
incorporated into the agendas of established gay
and lesbian advocacy organizations.?¢ Amid this dis-
jointed progress seen within the “SO/GI community,’
a larger global reckoning surrounding the interpreta-
tion of “gender” was on the horizon for feminists, LGB
activists, and conservative member states. Across the
international stage, the term ‘gender’ came to repre-
sent two critical pathways of legal interpretations: (1)
a primary focus on combatting discrimination and
disparities against cisgender women and girls and (2)
a newer interpretation pertaining to gender identity
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and expression, with the latter calling into question
the use of the gender binary under the international
legal framework.?”

As these conversations continued to unfold, advo-
cates working across the full spectrum of SOGI rights
achieved a breakthrough in 2006 through a ground-
breaking set of principles on SOGI rights and inter-
national law, the Yogyakarta Principles. Developed in
Indonesia by a group of international legal experts, the
Yogyakarta Principles define state obligations toward
LGBTQI+ populations in relation to an expansive
range of civil, political, economic, and social rights.
In response to well-documented patterns of SOGI-
based violence, discrimination, and abuse, the prin-
ciples name a number of abuses and areas of concern
— including extra-judicial killings, torture, and sexual
assault due to someone’s perceived or actual sexual
orientation or gender identity — and further provide
detailed recommendations on how states may better
protect the human rights of LGBTQI+ people across
the world.?8 Advancing efforts to depathologize and
protect trans* populations from medical abuse, the
Yogyakarta Principles make clear:

No person may be forced to undergo any

form of medical or psychological treatment,
procedure, testing, or be confined to a medical
facility, based on sexual orientation or gender
identity. Notwithstanding any classifications to
the contrary, a person’s sexual orientation and
gender identity are not, in and of themselves,
medical conditions and are not to be treated,
cured, or suppressed.3?

The Yogyakarta Principles achieved a high level
of visibility following their public launch, gaining
immediate support from human rights NGOs, state
governments across Europe and the Americas, and
in convenings across regional human rights orga-
nizations and legal forums. Through these founda-
tional Principles, advocates across the SOGI move-
ment took a giant step forward in gaining global
recognition for the applicability of international
legal standards to address the rights of lesbian, gay,
bisexual, and trans* individuals around the world.*°

B. SOGI Resolutions and Yogyakarta Principles

Plus 10

Despite the widespread influence of the 2006 Yog-
yakarta Principles, the first formal UN resolution on
SOGI rights would not be adopted for another five
years. Issues related to sexual orientation and gender
identity remained highly contested among multilat-
eral fora, with the causes of resistance ranging from
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“religiosity, a lack of modernity, a counter-reaction to
Western LGBTQI+ activism, and states scapegoating
LGBTQI+ persons for political goals such as nation-
building, diverting attention from other problems,
shoring up authority, or to use as an international bar-
gaining chip.”#! As such, the adoption of UN resolu-
tions to protect SOGI-based rights proved slow and
difficult, with states unwilling to lead on the issue.

While the UN General Assembly has repeatedly
called attention to rights violations of persons based
on sexual orientation since 2003 — notably through its
resolutions on extrajudicial, summary, and arbitrary
killings — rights violations based on gender identity
would not be recognized until much later.#> The UN
Human Rights Council (HRC) brought its first suc-
cessful SOGI resolution to the table in June 2011 — to
request an investigative study by the UN High Com-
missioner on Human Rights to examine how interna-
tional human rights law could be used to end human
rights violations on the basis of both sexual orienta-
tion and gender identity. Despite grave concern over
high rates of SOGI-based violence and discrimination
reported around the world, the resolution was only
narrowly adopted (23 members in favor, 19 against,
and 3 abstentions), seeking a finalized report on SOGI
discrimination by December 2011.#2 The final report of
the High Commissioner, while developed rapidly over
only a few months, would be celebrated by LGBTQI+
advocates, who recognized that “the United Nations
had unequivocally affirmed that the protections guar-
anteed by the Universal Declaration of Human Rights
apply to each and every one of us.”**

Following this first resolution and report from the
HRC, a 2014 follow-up resolution welcomed posi-
tive developments but reiterated the Council’s con-
cern over SOGI-based violence and discrimination.
While the HRC vote again remained narrow (with 25
in favor, 14 against, and 7 abstentions), there was a
marginal increase in member support since the first
action was taken three years earlier.** With support
for SOGI rights slowly building among states, the
HRC in 2016 appointed the first Independent Expert
to identify ways to “assess the implementation of
existing international human rights instruments with
regard to ways to overcome [ SOGI-based violence and
discrimination].”46

In keeping with the normative evolution of inter-
national human rights law, and following both the
appointment of the SOGI Independent Expert and the
adoption of the 2006 Yogyakarta Principles, a group
of experts convened in Geneva in 2017 to integrate
the significant developments that had been made in
the UN to understand and recognize SOGI-related
rights violations — adopting an additional set of prin-
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ciples and state recommendations, the “Yogyakarta
Principles plus 10.” These updated Principles not only
reflected a more detailed understanding of the viola-
tions affecting persons of diverse sexual orientations,
gender identities, and sex characteristics, including
trans* and intersex persons, but further recognized the
distinction between gender expression, sexual orienta-
tion, and sex characteristics — and the distinct rights
violations that occur on the grounds of each.*” With
this new contribution to the advancement of inter-
national human rights law, the Yogyakarta Principles
plus 10 helped chart the way forward for the future
of SOGIESC-rights on the international legal stage.

C. Anti-Gender” Backlash at the UN

While significant global progress has been made in
recent decades, culminating in the Yogyakarta Prin-
ciples plus 10, these advancements in international
recognition of trans* rights have not moved for-
ward without substantial struggle. Opposition to the
advancement of trans* rights has often been framed
in UN debates as a resistance to the imposition of
what SOGI-rights opponents have termed “gender-
ideology” — encompassing a purported attempt by
Western governments to “attack” traditional notions
of family, culture, and national identities.*s This oppo-
sition to trans* rights and SOGI movements has typi-
cally been brought forth by those with a background
of religious fundamentalism or conservative nation-
alism (from states that enforce rigid interpretations
and expectations of societal identities and behaviors),
but such opposition has also arisen from within main-
stream feminist and LGB movements.*

Early opposition to the SOGI movement in UN
debates can be traced back to the Cairo conference,
where conservative UN member states such as the
Holy See, Libya, and Iran found common purpose
in the corresponding antifeminist movement and
worked to resist the legal recognition of women’s
reproductive autonomy.* This early development of
an anti-feminist and anti-gender movement at the
UN, heralding the preservation of traditional fam-
ily values, has grown over time to stymie a myriad
of related SRHR issues, including comprehensive
sexuality education, sex workers’ rights, protections
around abortion, as well as LGBTQI+ protections and
provisions in international law.5! In recent years, how-
ever, this traditionally conservative anti-gender move-
ment has found unlikely allies from within the LGB
and feminist movements.52 Exploiting tensions across
feminist groups, recent human rights debates have
seen the rise of a newly emboldened global ideology of
anti-trans feminism, using the term “gender-critical”
to define themselves — and defined in broader circles
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as “Trans Exclusionary Radical Feminists” (TERFs).53
Although the ideology and activism behind the TERF
movement can be traced back to the United States in
the 1960s, this ideology has since found its way across
the Atlantic, with the U.S. based TERF organization,
Women’s Declaration International (WDI), receiving
signatories from individuals in over 150+ countries,
and from over 400 organizations for its “Declaration
on Women’s Sex-Based Rights.”* Despite its origins
as a fringe political movement, the TERF movement
has found a strong foothold in both mainstream U.S.
and U.K. politics, rivaling the political power of tradi-
tional conservative forces due to their ability to mar-
ket themselves as a centrist ideology that bridges both
the feminist left and the conservative right.5s Through
the alignment of both the TERF movement and con-
servative forces, this growing anti-trans* movement,
grounded in a gender essentialism that posits biologi-
cal sex as the determining status for gender, has found
political support for the argument that trans* rights
and a more fluid and expansive understanding of gen-
der identity are a threat to the hard-fought human
rights of cisgender women and girls.5¢

With growing alignment among anti-trans* forces
— including the international TERF movement, and
more traditional anti-SOGI actors such as conser-
vative UN member states and prominent conserva-
tive NGOs — the advancement of trans* rights has
faced substantial backlash. In reaction to the initial
landslide of progress made by SOGI activists during
the paradigm shift of the early 2000s, this collective
backlash against the advancement of human rights
for trans* populations has slowed progress for trans*
communities in regional and national courtrooms —
targeting rights around access to gender-affirming
legal documentation, access to safe bathroom facili-
ties, and numerous other issues that underlie health
and wellbeing.’” With growing political and monetary
strength, the international anti-gender movement has
been found to have received $3.7 billion worldwide
between 2013 and 2017 — while LGBTQI+ move-
ments had received only $1.2 billion for the advance-
ment of SOGI rights.58

By marketing the advancement of SOGI-rights as
an alleged threat to women, children, and families,
the anti-gender movement has worked in the UN to
position support for SOGI rights as an oppositional
stance to the important achievements made thus far
on gender equality and the protection of women, girls,
and other minority communities from discrimination.
In response, SOGIESC rights advocates have taken
intentional action to highlight how the work to eradi-
cate discrimination on the basis of gender identity
operates harmoniously with the continued movement
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to advance the rights of women and girls around the
world, noting the importance of synergistic move-
ments to eradicate gender-based discrimination for
all human beings, regardless of their gender identity,
expression, or sex characteristics.?® As international
human rights law faces an important crossroads in the
UN, these interpretations of gender under interna-
tional human rights law will have crucial implications
for the health-related human rights and well-being of
trans* populations.

II1. Conceptualization of Health-Related
Trans* Rights

Human rights norms and principles align with and
support the realization of health-related trans* rights,
framing health policies, programs, and practices that
impact trans* persons. Grounded in human rights
under international law, the foundational assertion
that “all humans are born free and equal in dignity and
rights” has provided a means to realize the universal
freedoms and entitlements that underpin the health
of trans* individuals. Given the range of obstacles
trans* persons must overcome to achieve health, the
norms of the human right to health and the principles
of the rights-based approach to health offer a road-
map to realize gender self-determination, freedom of
expression, bodily autonomy, respect, and an expan-
sive vision of health around which advocates, policy-
makers, trans* patients, and communities can come
together. The foundation of human rights in universal
equality provides a starting point from which health
care and underlying determinants of health can be
assessed — applying a wider range of health-related
human rights to the development of health policy.
Such health-related human rights offer a common
moral language with associated legal obligations from
which rising demands to improve the health of trans*
people can be translated into changes in policies, pro-
grams, and practices — guided by the right to health
and rights-based approach to health.

A. The Right to Health and Trans* Health

The right to health plays a crucial role in framing gov-
ernment efforts to progressively realize health care and
underlying determinants of health for trans* popula-
tions. In elaborating the normative content of the right
to health, the UN Committee on Economic, Social
and Cultural Rights (CESCR) has identified specific
freedoms and entitlements that apply to all individu-
als. Under General Comment 14 (adopted in 2000)
to the International Covenant on Economic, Social
and Cultural Rights (ICESCR), the CESCR articu-
lated a framework for the normative content of the
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right to health, affirming each individual’s agency to
make decisions about their own health and their right
to not be subjected to harmful practices that under-
mine health. Among the freedoms outlined in this
General Comment, the CESCR delineated “the right
to control one’s health and body, including sexual and
reproductive freedom, and the right to be free from
interference, such as the right to be free from torture,
non-consensual medical treatment and experimenta-
tion.”®° In realizing the right to health for trans* popu-
lations, General Comment 14 specifies key attributes
of the right to health, assessing health determinants
on the basis of their availability, accessibility, accept-
ability, and quality.

To satisfy the availability of the right to health, gov-
ernments should ensure a sufficient quantity of “func-
tioning public health and health care facilities, goods
and services, as well as programs.” In the context of
trans* health, availability requires the state to progres-
sively ensure the types of health care services provided
meet the needs of trans* people. This includes ensur-
ing health care providers and public health experts
understand the unique health needs of trans* people
and that service provision adapts to changes in best
practices. Situating trans* health within inclusive and
comprehensive national health policies for universal
health coverage can bolster attention and help muster
the resources necessary to provide gender-affirming
health care and public health services.

The human rights attribute of accessibility obliges
states to reduce and remove physical, economic, geo-
graphic, and informational obstacles to health care
and public health — barriers that have frequently
undermined access to gender-affirming care for trans*
populations.t? While circumstances vary considerably
across and within national contexts, the cost of health
care, including access to feminizing and masculiniz-
ing hormones, gender-affirming surgeries (e.g. chest
reconstruction surgery, vaginoplasty, phalloplasty,
metoidioplasty, etc.), puberty blockers, mental health
supports, and other “invisible costs,” is frequently
inaccessible and/or unaffordable, preventing trans*
individuals from receiving necessary medical care.®3
Accurate information about effective clinical service
provision and the epidemiology of communicable and
non-communicable diseases in trans* people glob-
ally is also lacking.t* Additionally, representations of
trans* health issues in both literature and practice are
too often relegated to a narrow dimension of sexual
health focusing primarily on the disproportionate
HIV and STI burden shouldered by this population.
This demands an important shift in the global conver-
sation towards embracing trans* health as a compre-
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hensive state of complete physical, mental, and social
well-being.> These information gaps place intrinsic
constraints on the accessibility of trans*-specific care,
especially when it comes to information essential to
improving knowledge and care for different subgroups
within the trans* community through an intersectional
human rights lens. This may include transgender men,
those who also identify as non-binary or intersex, the
elderly, and those residing in rural, remote, or hard to
reach places.®® Compounded by discrimination, limi-
tations in accessibility to both health care itself and
the underlying determinants of health, presents what
has been described as a “slope leading from stigma to
sickness.”s” Implementing rights-protective laws and
social policies to curtail discrimination, violence, and
stigma against trans* people can foster greater acces-
sibility of health care and public health services, as
exemplified by Argentina — often seen as a pioneer
regarding trans* inclusive policies — who passed legis-
lation in 2012 upholding the right of all citizens above
the age of 18 to access free surgical and comprehensive
hormonal interventions without court authorization,
as well as the ability to obtain a government issued
I.D. with their chosen gender, without the need to
undergo any medical or psychological gatekeeping.®®
Beyond prohibiting discriminatory barriers to access,
states seeking to uphold the right to health should:
implement publicly funded programs that cover the
costs of necessary medical care for trans* persons;
expand investment into the provision of clinical care
across a wide geographic area; and provide accessible
information to improve care for and understanding of
diverse trans* communities.

Even where health services are available and acces-
sible to trans* people, many providers are insuffi-
ciently trained to provide acceptable care to trans*
patients. Individual medical interventions may fail to
appreciate the overarching structural context, local
realities, and cultural and religious dynamics that
trans® patients experience, limiting their effective-
ness.%® Trans* patients may also avoid institutions or
healthcare providers that require disclosure of their
gender history in an effort to protect themselves from
pervasive stigma.” In some settings, trans* patients
may need to endure onerous and arbitrary legal
and administrative gender recognition processes to
become eligible for desired medication and surgical
procedures. In the process, trans* persons may be
forced to undergo invasive, unnecessary, and unethi-
cal medical interventions to satisfy various precondi-
tions to gender recognition.” Further, when trans*
people present with gender incongruence, they are
commonly diagnosed with a mental disorder and may
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be treated with gender reparative therapies. Accept-
ability in health care and public health services thus
requires the depathologization of trans* identities and
the enactment of legal protections against harmful
gender reparative therapies and other “treatments”
grounded in stigma. While these practices are increas-
ingly understood to be inappropriate, unethical, and
harmful to the goal of affirming gender identity and
providing acceptable care, they have yet to be elimi-
nated globally.”

Finally, progressively improving the quality of
health care and underlying determinants of health
for trans* populations will require more nuanced and
increased research on all dimensions of trans* health.
States must devote resources towards improving the
understanding of health care and public health for
trans* people. This should include funding high-qual-
ity epidemiological and clinical research on condi-
tions that impact the health of trans* people, ensur-
ing the health workforce is trained to understand and
respond to trans* health needs, and ensuring quality
standards and accreditation schemes for providers
include thoughtful protocols that improve health ser-
vices for trans* patients.

In meeting these attributes, governments must
respect, protect, and fulfill the right to health. Respect-
ing the right to trans* health requires the state itself
to refrain from actions that deny or restrict access to
health programs and services based on gender identity,
including, for example, laws and policies that refuse to
recognize a person’s gender identity and limit access
to medical interventions and social services based on
a person’s gender identity or gender expression. Laws
and policies that permit — or in some cases actively
encourage and entrench — discrimination against
trans* persons must be replaced by laws and policies
that prohibit discrimination on the basis of gender
identity or gender expression. The enactment of anti-
discrimination provisions, coupled with the enforce-
ment of these provisions, comprise a key element in
a state’s obligation to protect the right to health by
preventing discrimination toward trans* populations
across all sectors and communities. Likewise, states
must affirmatively advance efforts in multiple areas to
fulfill the right to trans* health through, among other
things, funding supportive health programs and cen-
tering the health needs of trans* persons in national
and regional health policies.

B. Rights-Based Approaches to Trans* Health

Looking beyond the right to health, the “rights-based
approach to health” provides tools to assist govern-
ments, health care practitioners, and communities in
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developing and implementing health policies, initia-
tives, and practices to promote the health and human
rights of trans* people. This “rights-based approach”
leverages cross-cutting human rights principles to
guide and implement health activities through a par-
ticipatory, inclusive, transparent, and responsive pro-
cess. Rights-based approaches, with a growing evi-
dence base showing their efficacy in improving health
outcomes, can shape how states respond to their
obligation to ensure that the benefits of public health
measures are shared.” It requires decision-makers to
incorporate in their health actions core principles of:
equality and non-discrimination (reflecting the indi-
visibility and universality of human rights and the dig-
nity of all people), participation (especially of margin-
alized groups, like trans* people), and accountability.™

The principles of equality and non-discrimination

law enforcement or healthcare providers themselves),
and the constant threat of non-lethal and lethal
violence.”” These dynamics — sometimes deliber-
ately worsened by state and political actors — create
meaningful obstacles to the progressive realization
of health. Exacerbated by social and sexual network-
level risks, these “situated vulnerabilities” interact to
deprive trans* people of respect, opportunities, and
dignity, and contribute to depression, anxiety, self-
harm, and suicidal behavior.” States must deliber-
ately and affirmatively take steps to deconstruct these
systems of discrimination, oppression, and structural
inequity and support efforts to prioritize the health
needs of trans* individuals.

Where trans* people have active, free, and meaning-
ful opportunities to participate in all aspects of health-
related decision-making, they are likely to experience

Where trans* people have active, free, and meaningful opportunities to
participate in all aspects of health-related decision-making, they are likely
to experience health improvements. Trans* communities must be able to
engage in the design, implementation, and monitoring of health research
and interventions that concern them. To ensure meaningful participation,
rights-based policies and practices must legitimize community representation
and demonstrate government commitment to community involvement in
health policy, especially from trans* civil society groups and multisectoral
partnerships that link health with advocacy, social justice, and rights discourse.

require that all forms of discrimination in the realiza-
tion of the human right to health be prohibited, pre-
vented, and eliminated — and that states take affir-
mative measures to prioritize the most marginalized
individuals who are likely to face the largest barriers to
realizing their rights.” In past and present day, trans*
individuals suffer significant harm to their health as a
result of systematic exposure to overlapping inequali-
ties, including the legal, institutional, and social
stressors associated with belonging to a marginalized
group.” Widespread misinformation, stigma, and dis-
crimination also impact the health-seeking behavior
of trans* individuals and the standard of care they
receive in health care settings. Health is additionally
influenced by workplace discrimination (forcing some
people, notably trans women, into a narrow range of
occupations that includes coercive or risky sex work)
leading to under- or unemployment, increased expo-
sure to harassment and abuse (often at the hands of
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health improvements.” Trans* communities must
be able to engage in the design, implementation,
and monitoring of health research and interventions
that concern them. To ensure meaningful participa-
tion, rights-based policies and practices must legiti-
mize community representation and demonstrate
government commitment to community involvement
in health policy, especially from trans* civil society
groups and multisectoral partnerships that link health
with advocacy, social justice, and rights discourse.8°
Meaningful participation by trans* people not only
generates better understanding and effectively intro-
duces and applies knowledge from those most affected
by the policies and interventions being considered,
but it can also educate and heighten awareness of
trans® health considerations among people outside
these communities, resulting in decreased stigma and
marginalization.
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To facilitate government accountability for the pro-
gressive realization of rights, health initiatives must
empower rights-holders to seek redress from duty-
bearers, imposing consequences for deficiencies. A
variety of approaches and institutions might appropri-
ately serve this function, including the use of human
rights impact assessments of health policies and pro-
grams that affect trans* health and underlying deter-
minants of health, increased health-related advocacy,
monitoring and review structures, and enforcement
through judicial systems.5' Assessing compliance with
human rights obligations to trans* persons through
national human rights institutions and international
treaty bodies (such as the Committee on Economic,
Social and Cultural Rights) provides a critical means
to facilitate accountability through monitoring.s?
These monitoring and review bodies have the capacity
to exert high-level pressure on states to uphold and
realize trans* rights and develop valuable recommen-
dations that can drive future changes to policy and
practice.

Given the longstanding neglect of these human
rights norms and principles in developing health poli-
cies, programs, and practices in service of trans* peo-
ple, there is an important opportunity to strengthen
how the right to health and rights-based approach
to health can be harnessed to advance health-related
human rights. Trans* scholars and advocates do not
universally accept the utility of human rights to facili-
tate improvements in health for trans* people. Critics
have long feared that human rights discourses and obli-
gations elevate ontological categories like sex, which
serves to legitimize colonial, capitalist, and racialized
systems and identity categories and therefore harms
trans* social movements.5? Yet, human rights offer a
universal legal foundation to advance the health of
trans* people.?* To advance the health-related human
rights of trans* under international law, the human
rights framework must be reconceptualized — tran-
scending the gender binary under international law
in order to uphold the health-related human rights of
trans* populations.

IV. Moving Beyond the Gender Binary

As momentum both for and against the rights of
trans* persons continues to grow, the COVID-19 pan-
demic — a new and substantial threat to the health
and well-being of trans* communities — has taken
hold around the world, exacerbating the discrimina-
tion, stigma, and violence faced by members across
the entire LGBTQI+ community as economic stability,
rising rates of violence, and enhanced criminalization
compounds upon existing inequities within the com-
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munity.?* As growing concern for setbacks in trans*
progress continues to shape the political and legal
landscape, a dynamic new report from the Indepen-
dent Expert on SOGI—released in 2021 at the 47th UN
Human Rights Council — helps articulate a pathway
forward on how international human rights law can
transcend the confines of the gender binary. Within
the two-part SOGI publication named “Reports on
Gender: The Law of Inclusion & Practices of Exclu-
sion,” the document investigates both the long history
of how gender has been interpreted within interna-
tional human rights law and jurisprudence, as well
as the rising anti-gender movement that has proved
resistant to the incorporation of a gender-expansive
framework under international human rights law.

One of the most important aspects of the publica-
tion is that it supports the understanding of inter-
national human rights law in a way that recognizes
that gender is not reduced to the narrow limits of the
binary, or one’s sex assigned at birth. This is first dem-
onstrated by the research carried out by the Indepen-
dent Expert, which shows that restrictive approaches
to gender within human rights law are neither nec-
essary nor legally or scientifically justified, and that
fears of challenging them are senseless. In fact, in
strong contrast to the rhetoric of anti-gender propo-
nents at the UN, evidence within the report demon-
strates that dismantling the social orthopedics of the
gender binary across international law is necessary
and urgent. This point was emphasized in the July
2022 report from the UN Special Rapporteur on the
Right to the Highest Attainable Standard of Health,
whose analysis highlights the physical, mental, and
emotional violence experienced by people based on
real or perceived sexual orientation, gender identity,
gender expression and sex characteristics. In doing so,
the Special Rapporteur underlines the critical neces-
sity of adopting a non-binary approach to both gender
and gender-based violence under international law,
arguing that a failure to do so results in the continued
institutionalization of violence against trans* popula-
tions under international law.8¢

As gender is a concept enshrined throughout inter-
national human rights law, its earliest uses can be
traced back to 1993 in the Vienna Declaration and
Programme of Action, as noted above. Although the
initial interpretation of gender within the text was
used to represent the experiences of cisgender women,
the text allows for an unrestrictive interpretation. In
gendered societies around the world, it is understood
that all people are affected by “socio-cultural construc-
tions that assign roles, behaviors, forms of expression,
activities, and attributes according to the meaning
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given to sexual characteristics.”®” To put it simply, the
gender order reaches us all, and the idea that only
trans* individuals have a gender identity in need of
protection under international human rights law is a
false assumption. Rather, oppressive norms or prac-
tices that work to constrain individuals to certain gen-
dered presentations and experiences is neither natural
nor necessary but is instead sustained by a strong pre-
scriptive vocation that aims to align certain physical
characteristics with specific ways of living, including
gender identity and expression.

At its heart, this is why principles of gender iden-
tity and expression are protected under international
human rights law, and explicit references can be found
to this in the work of the United Nations High Com-
missioner for Human Rights, the United Nations
human rights mechanisms, as well as in regional
human rights bodies.?® Additionally, this is why
addressing violence and discrimination in both theo-
retical studies and policymaking requires the use of
an analytical framework like that of intersectionality,
which is capable of interpreting complex social hier-
archies that cannot be captured by one-dimensional
analyses or binary frameworks. The analytical power
of this theoretical tool facilitates sophisticated exami-
nations of the relationships in which different axes of
social hierarchization (such as age, nationality, sexual
orientation, gender identity, class, among others) are
intertwined in complex ways in our societies and pro-
mote various layers of vulnerability and protection
within the international legal framework.s?

Through the use of the multidimensional lens of
intersectionality, one is able to address diversity within
all identity categories. In relation to gender in the
international human rights context, this means that it
can both challenge the narrow limits of the binary, as
well as inscribe the understanding of gender relations
in a web of multiple vectors of subjection.? In practice,
this makes it possible to “illuminate the actors, institu-
tions, policies, and norms that intertwine to create a
given situation” and sheds light on phenomena that
would otherwise remain invisible, particularly in rela-
tion to the needs of the most marginalized communi-
ties.”! Prime examples of this include, the experiences
of trans* and intersex children, whose age and gender
identity intersect in a way that increases vulnerabil-
ity to violations of their bodily integrity, in ways that
are separate and unique from the experiences of both
children and trans* and intersex adults. Or of trans*
migrants, “who face discrimination both from destina-
tion country communities and from other migrants,
so that even finding a safe space in which to meet
becomes a barrier.”s?
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Despite the benefits that a more nuanced approach
to gender could provide, efforts to transcend the gen-
der binary in international human rights law have
encountered strong backlash around the world. Such
negative reactions are rhetorically asserted on the
premise that recognizing gender as a socio-cultural
construct, rather than an immutable condition pre-
determined by sex characteristics, has negative effects
for groups and cultural institutions that should be pro-
tected. For some supporters of anti-gender ideology,
what is at risk are traditional family values, the nation,
and/or religious institutions; while others assert that
questioning of the gender binary order threatens dif-
ferent aspects of the lives of cisgender women and girls
(in particular) and children (in general). Nevertheless,
the 2021 report by the Independent Expert effectively
demonstrates that concerns regarding these alleged
threats to the hard-fought human rights of cisgender
women, girls, and children are not grounded in evi-
dence. This is quite conspicuous in that, while some
claims lack evidence, others present “evidence” that is
either inconclusive or has been refuted by the scien-
tific community. For example, the assertion that the
participation of trans women and girls in sports will
discourage the participation of cisgender women and
girls, lacks foundation. In fact, there is empirical evi-
dence to support the opposite.9

Most important to note from the report is that it is
the backlash against trans* rights, and not the pro-
posed adoption of a gender-expansive legal frame-
work, that poses a significant risk to the rights of
women and LGBTQI+ people. To the former because,
the anti-gender movement contributing to the back-
lash utilizes a framework of biological determinism
that ultimately undermines the autonomy and bodily
integrity of all cisgender women, stripping them of
their agency and reducing their role in society to their
sex characteristics. And to the latter, because the back-
lash against LGBTQI+ people sets the stage for signif-
icant rights violations. These rights violations can play
out in numerous detrimental ways for LGBTQI+ indi-
viduals, including: through the impact of stigma and
discrimination on societal perceptions of LGBTQI+
identities (causing communities to perceive LGBTQI+
identities as immoral, criminal, and worthy of incar-
ceration); restrictions on family life (as witnessed in
legal restrictions on the right to same-sex marriage);
restrictions on the legal recognition of gender identity
(leaving individuals vulnerable to negative health out-
comes, and lacking in social and political protections);
and negative impacts on bodily integrity (resulting in
substantial human rights abuses, such as the egre-
gious practice of “corrective” rapes against lesbians,
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coercive anal examinations on gay men, the promo-
tion of “conversion therapy” and unnecessary surger-
ies on intersex babies).

With the above crucial understanding that the
reconceptualization of gender under international
human rights law stands to positively transform the
health of not only trans* communities, but cisgender
women and girls, and broader LGBTQI+ communi-
ties as well, the global community has a tremendous
opportunity at hand to address long-standing ineq-
uities and injustice through the adoption of a more
inclusionary legal framework. As pressures rise across
the international stage from advocates promoting
SOGI-inclusive reforms, anti-gender actors working
to prevent and reverse SOGI protections, and the col-
lective multilateral network working to build coali-
tions across this issue to accelerate progress towards
the health-related Sustainable Development Goals
(SDGs), it is clear that conversations centered on tran-
scending the confines of the gender binary will play
a prominent role in the larger global health agenda
in the coming years. Though the work to incorporate
non-binary approaches to gender within global health
frameworks is a mission that extends far beyond the
incoming targets of the SDGs, and other critical initia-
tives like Universal Health Coverage (UHC) and Fam-
ily Planning 2030 (FP2030), those nearing targets
serve as a critical benchmark, whose success will not
be achieved if a more authentic, intersectional, and
inclusive framing of Gender Equality is not prioritized.

As the world sits on this precipice of a potentially
transformative shift in the international human rights
framework, the next spotlight moment in accelerating
these conversations is already on the horizon. With a
forthcoming report from the UN Independent Expert
on SOGI rights scheduled to be delivered at the 50th
session of the Human Rights Council, the topic on
the agenda is the right to health for individuals with
diverse sexual orientations and gender identities in
the context of the Sustainable Development Goals.9*
With the deadline for the 2030 Agenda rapidly
approaching, including achievement of SDG 3: the
right to good health and well-being for all, the global
community has much to gain from working together
to untangle international human rights law from the
constraints of biological determinism — allowing the
health-related rights of trans* and additional popula-
tions to flourish by moving beyond the limitations of
an outdated binary system.
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