Afterword

The Law, Women and an Argument
about the Past

The second All India Legal History Congress held in 2021 was themed
‘Pursuit of Legal History of India in the 21st Century’. It featured many
eminent historians from different parts of India and the world and covered
all periods of Indian history. Among the panels was one in which teachers
of law drawn from different Indian universities spoke on the ‘history of
women and law’. Many of them prefaced their talks by invoking the glorious,
and high, position of women in ancient India, particularly during the
Vedic period.

Why does the mythical (high) position of the Aryan (Vedic) woman
continue to exert such a powerful hold on not only popular understandings
of history but even academic enquiries, despite much feminist argument to
the contrary?® This book provides historically grounded reasons why the
invocation of a glorious Indian past became an imperative for Orientalist
and anti-colonial nationalist thinkers alike, in the 19th and 20th centuries,
though it did not enchant women in quite the same way. It provides, through
a detailed discussion of not just the debates and discourses but also public
campaigns, case law and judicial reasoning, a far more complex and nuanced
understanding of the law, critically evaluating what the Orientalists and
nationalists said about law and women over the last two hundred years. The
myth of a ‘glorious ancient Indian past’ and the place of women in it has

! For instance, Uma Chakravarti, ‘Whatever Happened to the Vedic Dasi? Orientalism,
Nationalism and a Script for the Past’, in Recasting Women: Essays in Indian Colonial
History, ed. Kumkum Sangari and Sudesh Vaid, pp. 27-87 (Rutgers University Press,
1990); Kumkum Roy (ed.), Women in Early Indian Societies (Manohar Publishers,
2023 [2011]). The illustrative graphic on the conference poster featured scenes from
the Silapadhikaram, with the wronged Kannagi providing the proof necessary to save
her husband, visually fringed by images of her destructive (but as we also know, self-

mutilating) power.
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received redoubled force with the recent rise to state power of the Hindu
right under the leadership of the BJP. Such a focus on ancient India, ironically,
draws a great deal more from the colonial constructions of Indian history than
is usually admitted.

The book provides students with empirically grounded and historically
reasoned ways of thinking about the past, drawing on more than four decades of
feminist and other scholarship. How does this past animate legal discussions up
to the present day? And how has the feminist lens challenged or transformed this
understanding? We now know that both state law and custom offered ambiguous
opportunities and freedoms, and could have the effect of undermining (some)
women’s status, in the name of either uniformity or patriarchal normativity.
By highlighting those moments when women demanded legal protections and
sought legal remedies, often against institutions such as the family, the book
provides quite a different optic on our past. Not all of these challenges were
successful; yet recounting these efforts gives us important insights into the
heterogeneity of Indian social life and into the multiple ways in which measures
that may have empowered or protected one group of women could have the
opposite effect on women from other regions, castes or classes.

Again, the book also points to those spaces, in the interstices of both state
law and custom, that were profitably exploited in practice by women, even
within the broader framework of multiple patriarchies. It equally shows us
that some women may have consciously evaded or shied away from law if
they sensed or experienced its harmful effects. The field of law is thus, as this
history teaches us, uneven, discontinuous and far from unidirectional. The life
of law, moreover, as this work has shown, spills well beyond the legislature,
courtroom or judgment, to pervade everyday life in myriad ways. Feminist
scholarship in particular has taught us the importance of paying attention to
these ramifications of the law.

The focus of this book has of course been the modern (colonial) period,
when the legal system to which we are heir today was put in place. Increasingly,
statements have been made, sometimes by people who occupy high positions
in government, which caution against too great a reliance on law by women.?

2 For instance, Home Minister Amit Shah said:

Within the Institution of our families, several issues related to the human rights of
women and children are protected without any intervention of laws. In villages too if
you go you will find several organizations, existing for years, who have been concerned
about the poor and the vulnerable and have thought it their responsibility and moral
duty (dharma) to be concerned and have been addressing the problems of the thousands

of the deprived and vulnerable without the intervention of any law.
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As in the previous two centuries, an argument is once more made for the
self-sufficiency of ‘tradition’ that makes law dispensable as an instrument
of social—more particularly gender—justice. It is an excellent, if alarming,
example of what this book has tried to demonstrate: the long intertwined, but
unsettled, history of ‘the language of law’ on the one hand and the ‘discourse of
tradition’ on the other, especially when it comes to women’s rights.

What does the valorization of ‘tradition’ signify at a time when there is a
hyper-visibilized focus on girl children and women, as people who need to be
protected or saved, by being folded back into kinship networks, communities
and the neo-nation? Are we indeed, as the statement in footnote 2 suggests,
at the limits of the emancipatory potential of the law? Or does this statement
represent a backlash against feminist achievements generally and legal victories
in particular, which have, over the last century at least, resulted in women
emerging as rights-bearing individuals, who are guaranteed protection by the
Indian constitution? Is it,in short,a backlash against hard-won gender equality,
so that as women are talked about more and more, they are disenfranchised in
the very name of emancipation?’

Today, more than ever, questions of history are animating contentious
debate and discussion, not necessarily in only classrooms, seminars or
textbooks, but also in the streets, public campaigns and courtrooms alike. The
student of law is therefore obliged to engage with this contentious past, as
a way of understanding even contemporary processes of law with empathy.
The feminist methodology employed in this work is therefore no longer an
option but an imperative.

Yet we cannot overdraw the continuities with the past: we have, since 1950,
entered a period of constitutionalism. Feminist legal reform and litigation
strategies of the past 40 years especially have built up a new constitutional
culture, as evident in the robust and unprecedented body of rights that promise
women gender justice. Some of the roots may indeed stretch back into the
19th century when a language of rights was first articulated. But feminist
constitutionalism has also thoughtfully engendered a new language of rights

‘Western Standards of Human Rights Do Not Apply to India, Says Home Minister
Amit Shab’, Scroll.in, 13 October 2019. https://scroll.in/latest/940344/western-
standards-of-human-rights-do-not-apply-to-india-says-home-minister-amit-shah.
(accessed December 2019).

Although her discussion is focused on violence against women, and feminist and anti-
feminist mobilizations against the same, a useful discussion of the backlash is in Pratiksha
Baxi, ‘Governing India’s Daughters’, in Re-forming India: The Nation Today, ed. Niraja
Gopal Jayal, pp. 383-403 (Penguin Random House, 2019).
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within increasingly complex fields of work, sexuality and representation and
within diverse family forms. So it is no small milestone that the Supreme
Court of India in 2023 published a 30-page handbook and guideline of
terms to replace those that were derogatory to women,; it will serve as a long
overdue corrective to the persistent and unreconstructed use of such terms in
judicial discourse.* It is a significant achievement and an even more significant
recognition of feminist legal activism.

We have as much to learn from these historical discontinuities, and the
many rights for which there may be no historical precedent, as from the
seeds that were sown in debate and discussion about the status of women in
law. But our social history of law prepares us, with its innumerable examples,
for a future that is not guaranteed, showing that the transition to a gender-
just society is a multi-sited, deeply contested process and not unimpeded
as a trajectory. The reliance on sastras or, indeed, faith as the bedrock of
women’s rights was, as we have seen, questioned by Indian feminists in the
early 20th century. We have now had more than seven decades of creative
adaptation of, and adherence to, what has rightly been described as the ‘holy
book’ of modern India, the constitution. We are now heir to seven decades
of feminist constitutionalism. This book does not rest on merely recounting
significant milestones in the social history of law; it is an argument about the
past that equips students with the resources to rethink, and to contest, those
long-held and cherished ideas that continue to be invoked to keep women in
‘place’. It is a work, above all, that testifies to the great and continued hope
that women have in the law and its guarantees, despite reverses, setbacks
and defeats.

* Saranya Chakrapani, ‘Supreme Court’s Handbook on Gender Stereotypes Is a Step
towards Change, Say Experts’, YourStory.com, https://yourstory.com/herstory/2023/08/
supreme-court-handbook-gender-stereotypes-judges-lawyers (accessed 24 August 2023).
For a cautious welcome of these changes, see Indira Jaising, Indira Jaising Writes to CJI
on Subtleties of Gender Stereotyping, Suggests Combat Measures’, The Leaflet, https://
theleaflet.acblnk.com/url/ver/490529681/2279102/1ab835e27254bee5f0ae6ebd 7tb09{th
(accessed 31 August 2023).
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