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[ feel that some commentary, al-
though perhaps belated, is necessary
concerning the article, latrogenesis and
Medical Error: The Case for Medical
Malpractice Litigation by Barry R. Fur-
row, which appeared in the October
1981 issue. When two agendas may be
operative, it is imperative that the au-
thor acknowledge this possibility. If a
psychiatrist were to write an article ex-
plaining the benefits of charging high
fees in psychotherapy and elaborating
on how this serves as an impetus to
the patient to be more engaged in the
psychotherapy, avoid resistance, make
progress sooner, etc., he should at least
acknowledge that another agenda is
also present — that the fee charged
will impact on the psychiatrist’s
income.

Analogously, a discussion by an at-
torney of the benefits of malpractice
litigation under the present tort law
system should acknowledge the pres-
ence of a second agenda. There is an
economic interest on the part of law-
yers that the present system be main-
tained. If this acknowledgement is
made, it is then fair to say that there
may also be an impact upon patient
care delivery. Otherwise, one does not
know whether the attorney is con-
cerned with medical outcome, or us-
ing an argument about medical out-
come for his own economic interests.

Pethaps Attorney Furrow has never
participated in, nor ever plans to par-
ticipate in, any malpractice litigation.
If so, he should so state, since this
would add credibility to the article.
However, it seems likely that in this
well written article first hand expertise
in addition to literary skill is present.

[ would suggest that evidence can be
found in Mr. Furrow’s article that sug-
gests an attorney's point of view —
and a very different one than the pa-
tient would hold. He states: “* Almost
80 percent of the incidents that lead
to malpractice claims occur in hospi-
tals, reflecting the primacy of the hos-
pital as the locus of most medical prac-
tice.” This is certainly a parochial, and
perhaps self-serving, way of defining
“the locus of most medical practice.”
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most patients, that this is where the
bulk of health care dollars are spent,
or that this is where the majority of
physicians’ time is spent (if any of
these possibilities are true) rather than
by defining where medicine is prac-
ticed by where malpractice suits origi-
nate. Lawyers may define it this way,
but patients do not. The other agenda
is becoming evident.

The editor, too, should be aware
that when an article is accepted for
publication and appears in print in a
scientific journal, an aura of expertise
is vested upon the author. The thesis
of Mr. Furrow’s article is not that the
maintenance of the tort law system is
important from the standpoint of pre-
serving a patient's rights (a field in
which the author is expert), but rather
that it is important from the stand-
point of improving the level of medical
care (a field in which he is not). He
could state that he is drawing conclu-
sions from the literature review he has
done, but the acknowledgement of his
basic conflicting agendas would be a
concession that he may not be a dis-
passionate and unbiased investigator.
Identifying himself as an attorney
does not acknowledge the conflict, as
it is overridden by the aura of
expertise.

[ am certainly in agreement with the
author’s concluding statement that
“*any ‘no fault’ system or national
health insurance plan, if it seeks to re-
duce medical malpractice and ensuing
litigation, must also provide an alter-
native means of deterring iatrogenic
outcomes.” But in the article, the
statement appears gratuitous, since
what Mr. Furrow really means is that
the tort law system should be
maintained.

I must hasten to add (emphasis on
the “must”) that [, as a physician writ-
ing this letter, have some interest in
malpractice law that is for the benefit
of physicians and not connected to re-
ducing medical error (although hope-
fully the latter is the primary interest
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of the physician). 1 am sure that are-
sponse from Mr. Furrow would be
most interesting and thoughtful.

Donald L. Feinsilver, M.D.
Assistant Professor of Psychiatry
The Medical College of Wisconsin
Milwaukee, Wisconsin

Professor Furrow responds:

Dr. Feinsilver sounds a major theme,
and a minor one, in response to my
discussion of medical malpractice liti-
gation. His major theme is that any
discussion by a lawyer of the impact of
malpractice litigation on medical prac-
tice is suspect. A "second agenda” ex-
ists, he complains, in which the law-
yer's economic interest leads to bias.
Malpractice litigation generates fees
for lawyers, and doctrinal and other le-
gal changes which expand the liability
of physicians and providers increase
lawyers’ income. l am a lawyer, and
therefore, says Feinsilver, my biases
are painfully evident. Unfortunately
for Feinsilver, ] am an academic law-
yer; L have never engaged in malprac-
tice litigation, and have no vested in-
terest in income related to such
litigation. Rather, | have the aca-
demic’s interest in evaluating malprac-
tice litigation as only one possible ap-
proach among many for improving
medical practice, as a form of "'micro-
regulation,” as my article characterizes
it. Feinsilver, however, cites “evi-
dence” to support his theme: ] define
“medical practice,” he says, by refer-
ence to the fact that most "incidents
that lead to malpractice claims occur
in hospitals."” This misses the point: I
do not define medical practice, but in-
stead point out the centrality of the
hospital setting (as do the two studies [
review) in causing iatrogenesis and of
the need to study hospital practice and
incentives which affect physicians and
others within that setting.

The major theme has a thin timbre,
being essentially an ad hominem argu-
ment that, by attacking my objectivity,
seeks to undermine my conclusions.
Surely a substantive response is pos-
sible. Is malpractice litigation counter-
productive, producing costs in defen-
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sive medicine that outweigh any
incentive effects produced? Has evi-
dence been produced by systematic
study as to a positive correlation be-
tween overall improvements in medi-
cal practice, and reductions in medical
error, traceable to the effect of legal
rules and the threat of lawsuits? No
frontal atrack is made on either my
facts or my conclusions. The point of
the two New England Journal of Medi-
cine studies of iatrogenesis in hospitals
was that the problem is substantial,
larger than commonly perceived, and
little is being done. The relation of the
legal system to these problems is sug-
gested in a perjorative fashion, with-
out the evidence of systematic study
that is apparent in tracing iatrogenesis.
Dr. Feinsilver falls into the same error
as the authors of the studies do, for
reasons relating to a misunderstanding
of the contours and limits of
litigation.

The minor theme sounded by Fein-
silver (and it is almost inaudible) is
that the tort system’s role is to protect
patients’ rights (however defined) but
not to improve the quality of medical
care through the reduction of medical
error. The underlying assumption is
apparently that medical error,
whether avoidable or not, cannot be
appropriately evaluated through litiga-
tion. An argument can be made for
this position,’ but Feinsilver does not
make it. The need for a systematic
mechanism for deterring medical prac-
tices leading to jatrogenic results is a
real one, and it would seem that physi-
cians have not succeeded through self-
governance in reducing those errors,
even though, as Feinsilver concludes,
such "'is the primary interest of the
physician.”
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The Editors reply:

Donald L. Feinsilver's comments on lat-
rogenesis and Medical Error: The Case
for Medical Malpractice Litigation by
Barry R. Furrow, J.D., include the state-
ment: “The editor, too, should be aware
that when an article is accepted for publi-
cation and appears in print in a scientific
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journal, an aura of expertise is vested
upon the author.” This statement requires
our reply.

Professor Furvow’s piece arises from his
own particular expertise, training, and
knouledge, just as all articles reflect their
authors’ points of view. His article, again
like all articles that appear in Law, MEDI.
CINE & HEALTH CARE, is intended not
only to act as a catalyst for meaningful
dialogue and discussion, but also as au-
thority for the propositions stated. Any ar-
ticle that is published in LA, MEDICINE
& HEALTH CARE is not intended to be the
absolute or final word on a subject, but
only as authority as described by the par-
ticular author, Each article that is pub-
lished by Law, MEDICINE & HEALTH
CARE must, by necessity, leave room for
debate and differing viewpoints. Such ap-
pears to have been the case given Dr. Fein-
silver's comments. Concomitantly, Dr.
Feinsilver, too, must recognize that his
views can only be authoritative in the con-
text in which they are stated. Simply put,
Dr. Feinsilver disagrees with Professor
Furrow. But the inference that no aura of
expertise surrounds Professor Furrow be-
cause of this should not, nor can it be,
taken at face value.

Miles J. Zaremski, J.D.
Editor-in-Chief

Team Talk: Ways of Arriving
at Decisions

Dear Editors:

To the many points made in Ed-
mund Erde’s article, Notions of Teams
and Team Talk in Health Care: Implica-
tions for Responsibility (published in
October 1981), it is useful to add the
dimension of the decision-making
process.

Essentially, teams have three poten-
tial ways of arriving at decisions: by-
authority, by-majority vote, and by-
consensus. For clinical teams, the by-
majority vote option has little appeal
because in clinical situations the pri-
mary concern is carrying out the deci-
sions, not just reaching decisions.
Thus, by-majority vote has appeal for
governance situations in hospitals
where the focus is on “What will we
decide?” The by-authority approach
has considerable appeal for acute clini-
cal situations, and the by-consensus
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