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Abstract

In the face of an escalating climate crisis, climate litigation is increasingly being utilized as a means to set
boundaries to States’” lack of climate action. In what stands as one of the most consequential climate cases to
date, the European Court of Human Rights (ECtHR) determined in Verein KlimaSeniorinnen Schweiz and
Others v. Switzerland that individuals have a human right to protection against the adverse effects of climate
change. Through an in-depth analysis of the judgment, this Article explains the Court’s ruling that effective
protection of human rights requires States to base their emissions reduction targets on a quantification of their
fair share national carbon budgets in relation to the remaining global carbon budget for 1.5°C. This has far-
reaching implications for the scrutiny of States’ emissions reduction targets. The Article shows that, as a
consequence of the rapidly depleting remaining carbon budget for 1.5°C, States may no longer be able to
remain within their fair share through domestic reductions alone. In such circumstances, States need to
contribute to emissions reductions outside of their territory and reduce their domestic emissions at their
highest level of ambition.

Keywords: Climate change; human rights; climate litigation; European Court of Human Rights; climate science; climate
action; fair share

A. Introduction

Despite the decades-long recognition of the dangers of climate change through international
treaties,' and the continuous collective calls for States in climate negotiations to “urgently” reduce
the emissions of heat trapping greenhouse gases (GHG),” concrete action at the individual country
level has thus far remained vastly insufficient to stave off a potential climate calamity.> Recent
scientific reports, including by the Intergovernmental Panel on Climate Change (IPCC), indicate

*All authors contributed equally.

'United Nations Framework Convention on Climate Change [UNFCCC], May 9, 1992, 1771 U.N.T.S. 107 (entered into
force Mar. 21, 1994); Paris Agreement, Dec. 12, 2015, 3156 U.N.T.S. 79 (entered into force Nov. 4, 2016).

2The Glasglow Climate Pact-Key Outcomes from COP26, U.N. CLIMATE CHANGE, https://unfccc.int/process-and-meetings/
the-paris-agreement/the-glasgow-climate-pact-key-outcomes-from-cop26 (last visited Mar. 16, 2026).

3U.N. ENV’T PROGRAMME, EMISSIONS GAP REPORT 2024: NO MORE HOT AIR ... PLEASE! (Oct. 24, 2024), https://www.
unep.org/resources/emissions-gap-report-2024.
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that, due to past failures to lower emissions, “there is a rapidly closing window of opportunity to
secure a liveable and sustainable future for all.”*

This schism between the political recognition of the need to act and the continuous failure to do
so has been the basis for an ever-growing body of case law in which courts around the world have
set legal boundaries on political inaction.’ In 2015, a Dutch court in the groundbreaking Urgenda
decision for the first time determined that the State had the legal obligation to do its part of the
global emissions reductions required to prevent dangerous climate change.® Following the
Urgenda judgment, domestic and international courts, including advisory opinions from
the International Court of Justice,’” the Inter-American Court of Human Rights,® and the
International Tribunal for the Law of the Sea,” have engaged with the question of the obligations of
States to address the impacts of climate change by reducing emissions.

For Council of Europe Member States, the Grand Chamber of the European Court of Human
Rights’s 2024 decision (ECtHR or Court) in Verein KlimaSeniorinnen Schweiz and Others v.
Switzerland'® represents the most consequential judgment regarding climate obligations and
target setting. In what was its first-ever climate case,'' the Court ruled that Article 8 of the
European Convention on Human Rights'* (ECHR or Convention)—the right to respect for
private and family life and the home—applies to climate change, and that Switzerland had violated
its obligations under that right by failing to put in place a domestic regulatory framework capable
of mitigating the adverse effects of climate change.'

Following the judgment, a main question—and a point of contention among scholars—is to
what extent the ECHR now imposes substantive obligations on States to mitigate climate change
and reduce their emissions. The Court has made a number of significant findings on this point, in
particular where it formulates the obligation for a State to quantify a “national carbon budget.”
This Article delves into the meaning of those findings and contextualizes them, clarifying the
human rights obligations of States to mitigate climate change. This analysis shows that Article 8
ECHR requires States to quantify their national carbon budget as a fair share of the remaining
global carbon budget for limiting global temperature rise to less than 1.5°C.

Subsequently, the Article applies this framework to the current state of climate science, which
indicates that, based on current emissions levels, the global carbon budget for 1.5°C will be
depleted before the end of the decade. Focusing in particular on the implications of the judgment

4HOESUNG LEE & Jost ROMERO, CLIMATE CHANGE 2023: SYNTHESIS REPORT: A REPORT OF THE INTERGOVERNMENTAL PANEL
ON CLIMATE CHANGE 1-34 (2023), https://www.ipcc.ch/report/ar6/syr/downloads/report/IPCC_AR6_SYR_FullVolume.pdf
[hereinafter IPCC].

5See generally JOANA SETZER & CATHERINE HIGHAM, GRANTHAM RSCH. INST. ON CLIMATE CHANGE & THE ENV’T, GLOBAL
TRENDS IN CLIMATE CHANGE LITIGATION: 2025 SNAPSHOT (2025), https://www.lse.ac.uk/granthaminstitute/wp-content/uploa
ds/2025/06/Global-Trends-in-Climate-Change-Litigation-2025-Snapshot.pdf.

®District Court the Hague 24 juni 2015, AB 2015, 336 (Urgenda/Netherlands), aff'd, Court of Appeal the Hague 9 oktober
2018, JB 2019, 10, affd, HR 20 december 2019, NJ 2020, 41 (Neth.) [hereinafter Urgenda].

7See Obligations des Etats en Matiére de Changement Climatique [Obligations of States in Respect of Climate Change],
Advisory Opinion, 2025 I.C.J. No. 187 (July 23).

8Climate Emergency And Human Rights, Advisory Opinion OC-32/25, Inter-Am. Ct. H.R. (ser. A) No. 32. (May 29, 2025).

Request for an Advisory Opinion submitted by the Commission of Small Island States on Climate Change and
International Law, Advisory Opinion, 2024 ITLOS Rep. (May 21, 2024).

10See generally Verein KlimaSeniorinnen Schweiz v. Switzerland, App. No. 53600/20 (Apr. 9, 2024), https://hudoc.echr.coe.i
nt/eng?i=001-233206.

Note that the Court announced KlimaSeniorinnen on the same day as two other climate change cases, which were ruled
inadmissible: see Duarte Agostinho and Others v. Portugal, App. No. 39371/20, (Apr. 9, 2024), https://hudoc.echr.coe.int/eng?
i=001-233261. See also Caréme v. France, App. No. 7189/21, (Apr. 9, 2024), https://hudoc.echr.coe.int/eng/?i=001-233174.

2Convention for the Protection of Human Rights and Fundamental Freedoms, Nov. 4, 1950, 213 U.N.T.S. 222 (entered
into force Sept. 3, 1953).

BVerein KlimaSeniorinnen Schweiz, App. No. 53600/20, at paras. 573-74. Verein KlimaSeniorinnen Schweiz, App. No.
53600/20, at para. 638 (explaining that Switzerland was also in breach of Article 6(1) because the very essence of the
KlimaSeniorinnen association’s right to access to a court had been impaired).
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for Member States of the European Union (EU), it will be shown on the basis of a report by the
European Scientific Advisory Board on Climate Change (ESABCC) that the EU’s emissions
reduction targets will lead to cumulative emissions that significantly exceed even the most lenient
interpretation of the EU’s fair share carbon budget. The Article then concludes that, based on the
latest findings in climate science, EU Member States are precluded from hiding behind EU targets
for their supposed compliance with human rights standards.!* Moreover, in order to comply with
their human rights obligations, these Member States must reduce their GHG emissions
domestically at their highest possible ambition, and complement these efforts by supporting
emissions reductions outside their territories.

B. Positive Obligations in the Context of Climate Change
I. The Right to Protection Against Climate Change and the Primary Duty of States

In KlimaSeniorinnen, the ECtHR found that Article 8 ECHR encompasses “a right for individuals
to effective protection by the State authorities from serious adverse effects of climate change on
their life, health, well-being and quality of life.”'* In doing so, it recognized that “climate change is
one of the most pressing issues of our times,”'® and poses “existential risks” with the potential to
destroy “the basis of human livelihoods and survival.”'” These findings by the Court build on the
conclusions of domestic courts throughout Europe over the past decade—with the Court
spending no less than sixteen pages to outline the findings of courts in France, Germany, Ireland,
the Netherlands, Norway, Spain, the United Kingdom, and Belgium.'® In light of this looming
existential threat to human rights, as well as the consistent inadequacy of State action, the Court
adopted a “tailored approach” to ensure that the Convention remains fit to address the “present-
day conditions” caused by climate change."”

The core obligation as defined by the ECtHR in KlimaSeniorinnen is that each State has the
“primary duty to adopt, and to effectively apply in practice, regulations and measures capable of
mitigating the existing and potentially irreversible, future effects of climate change.”?® In doing so,
States “need to put in place the necessary regulations and measures aimed at preventing an increase
in GHG [greenhouse gas] concentrations in the Earth’s atmosphere and a rise in global average
temperature beyond levels capable of producing serious and irreversible adverse effects on human
rights.”?! The Court based these findings on a cornerstone of its case law: ECHR rights must be
interpreted and applied in a way that renders them “practical and effective, not theoretical or
illusory.””> Whereas a State by itself cannot solve the climate crisis, it can be held to take measures
capable of mitigating its adverse effects, and that is what human rights law requires it to do.

Il. The Margin of Appreciation

The Court further defined what “margin of appreciation” States enjoy when operationalizing this
obligation. This term refers to the level of deference the ECtHR grants to States when scrutinizing

YChristina Eckes, Strategic Climate Litigation Before National Courts: Can European Union Law be used as a Shield?,
25 GERMAN L.J. 1022, 1035 (2024).

BVerein KlimaSeniorinnen Schweiz, App. No. 53600/20 at paras. 519, 544.

16]d. at para. 410.

VId. at paras. 417, 421.

81d. at paras. 235-72.

Id. at para. 434.

21d. at para. 545 (emphasis added).

21d. at para. 546.

2[4, at para. 545.
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their compliance with the Convention.?® In the context of climate change, States have a reduced
margin of appreciation with regard to their “commitment to the necessity of combating climate
change and its adverse effects, and the setting of the requisite aims and objectives in this respect.”**
Conversely, States have a wide margin of appreciation in respect of “the choice of means designed
to achieve those objectives” or “the details of the State’s climate policy.””> Ultimately, the margin
of appreciation is narrow in terms of the emissions that need to be reduced, but wide with respect
to the means of achieving that reduction.

In setting out the reduced margin of appreciation for States’ climate targets, the Court referred to
the “gravity of the risks arising from non-compliance with the overall global objective,” in light of
“the scientific evidence regarding the urgency of combating the adverse effects of climate change,
[and] the severity of its consequences.””® This includes “the grave risk of their reaching the point of
irreversibility, and the scientific, political, and judicial recognition of a link between the adverse
effects of climate change and the enjoyment of (various aspects of) human rights,” as well as “States’
generally inadequate track record in taking action to address the risks of climate change.””’

Il. Quantifying a Carbon Budget

Based on these findings, the Court went on to articulate five “regulatory obligations” in paragraph
550.2% These include an obligation to comply with emissions reduction targets and provide
evidence showing such compliance; keeping targets up to date and based on best available science;
and acting in good time and consistently.?” The Court also gave fundamental guidance to how
States must come to their emissions reduction targets, which merits quoting here in full.
States must:

(a) [A]dopt general measures specifying a target timeline for achieving carbon neutrality and
the overall remaining carbon budget for the same time frame, or another equivalent
method of quantification of future GHG emissions, in line with the overarching goal for
national and/or global climate-change mitigation commitments; [and]

(b) [S]et out intermediate GHG emissions reduction targets and pathways (by sector or other
relevant methodologies) that are deemed capable, in principle, of meeting the overall
national GHG reduction goals within the relevant time frames undertaken in national
policies ....%°

The remainder of this Article will focus on these two regulatory obligations, as they have the
potential to shape States’ mitigation policies.

C. The Obligation to Quantify a Fair Share 1.5°C-Aligned National Carbon Budget
I. Introduction

The obligation to quantify a carbon budget is central to the Court’s findings and has given rise to a
spectrum of interpretations in scholarly commentaries.

ZSee e.g., Janneke Gerards, Margin of Appreciation and Incrementalism in the Case Law of the European Court of Human
Rights, 18 HuM. RTs. L. REV. 495, 498-99 (2018).

Verein KlimaSeniorinnen Schweiz, App. No. 53600/20 at para. 543.

B1d.

2]d. at para. 542.

YId. at para. 542.

21d. at para. 550. See id. at para. 572 (explaining that Switzerland had not complied with its “regulatory obligations” under
Article 8 of the Convention, referring to the obligations it had previously defined at paragraph 550).

P Verein KlimaSeniorinnen Schweiz, App. No. 53600/20 at para. 550(c)-(e).

301d. at para. 550(a)-(b).
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On the one hand, a number of scholars espoused a procedural reading of the judgment with
varying levels of nuance.’' By way of example, Marko Milanovi¢ considers the Court’s approach to
be “proceduralist and modest,” with paragaph 550 described as a “fairly minimal standard.”**
Chris Hilson explained that this standard may be interpreted as either more substantive, including
a fair share determination, or as more procedural, which only assists States in accounting for the
goals they themselves set and decide on. He believes that the Court’s intention is “likely the latter,
because the Court associates the issue of budget setting with a wide margin of appreciation.”?
Similarly, Ole Pedersen stated that “determining what amounts to state’s ‘fair share’ of carbon
emissions is left to the state’s own discretion.”*

On the other hand, there are those who think the judgment goes beyond “the role of the Court”
and has encroached on States’ discretion—notably among them being the (partly) dissenting
Judge Eicke, and Switzerland as the Respondent State.’® This signals their perception of the
judgment as setting boundaries that are overly strict.

Others have concluded that the Court’s carbon requirement “has a significant substantive
dimension,”® and requires States to quantify their carbon budget as a fair share of the
remaining global carbon budget. In careful analyses of the judgment, the National Human
Rights Institutes of Norway, the Netherlands, and Switzerland—the independent institutions
formally tasked with protecting and promoting human rights in their States’’—have separately
come to this conclusion,’® and found that their respective States fall short of this obligation.
A number of scholars have shared the same view—among them Gerd Winter,*® Christina

31See e.g. Charlotte Blattner, Separation of Powers and KlimaSeniorinnen, CLIMATE L. BLOG (Apr. 30, 2024), https://blogs.law.
columbia.edu/climatechange/2024/04/30/separation-of-powers-and-klimaseniorinnen/; Jeremy Letwin, Klimaseniorinnen: The
Innovative and the Orthodox, EJILTALK! (Apr. 17, 2024), https://www.ejiltalk.org/klimaseniorinnen-the-innovative-and-the-
orthodox/; Patrick Abel, Mixed Signals for Domestic Climate Law: The Climate Rulings of the European Court of Human Rights,
VERFASSUNGSBLOG (Apr. 17, 2024), https://verfassungsblog.de/mixed-signals-for-domestic-climate-law/; Stephen Humphreys,
A Swiss Human Rights Budget?, EJIL:TALK! (Apr. 12, 2024), https://www.ejiltalk.org/a-swiss-human-rights-budget/.

32Marko Milanovi¢, A Quick Take on the European Court’s Climate Change Judgments, EJIL:TALK! (Apr. 9, 2024), https://
www.ejiltalk.org/a-quick-take-on-the-european-courts-climate-change-judgments/.

33Chris Hilson, The Meaning of Carbon Budget Within a Wide Margin of Appreication: The ECtHR’s KlimaSeniorinnen
Judgment, VERFASSUNGSBLOG (Apr. 11, 2024), https://verfassungsblog.de/the-meaning-of-carbon-budget-within-a-wide-margin-
of-appreciation/.

340le W. Pedersen, Disruption, Special Climate Considerations, and Striking the Balance, 119 AM. J. INT’L L. 129, 140 (2025).

3Verein KlimaSeniorinnen Schweiz, App. No. 53600/20 at paras. 65-67 (Eicke, J., partly concurring partly dissenting);
Declaration of the Council of States on the Judgment of the ECHR Regarding Verein KlimaSeniorinnen Schweiz and others v.
Switzerland, Swiss Parliament, No. 24.053 (May 22, 2024), https://www.parlament.ch/fr/ratsbetrieb/suche-curia-vista/geschae
ft?Affairld=20240053 (last accessed Aug. 11, 2025); Statement by the National Council on the Judgment of the ECHR
Regarding Verein KlimaSeniorinnen Schweiz and others v. Switzerland, 12th Session of the National Council, No. 24.054 (May
29, 2024), https://www.parlament.ch/fr/ratsbetrieb/suche-curia-vista/geschaeft? Affairld=20240054 (last accessed Aug. 11,
2025) (Switz.).

36Eckes, supra note 14, at 1033 (emphasis in original).

%7See G.A. Res. 48/134, The Paris Principles (Dec. 20, 1993).

38See generally NORWEGIAN HuMm. Rrts. INsT. [NIM], THE NORWEGIAN CLIMATE CHANGE FRAMEWORK IN LIGHT OF
ArTICLE 8 OF THE ECHR (Nov. 1, 2024), https://www.nhri.no/wp-content/uploads/2024/11/The-Norwegian-climate-change-
framework-in-light-of-Article-8-of-the-ECHR pdf; NETH. HUM. RTs. INST., REALISATIE VAN HET RECHT OP EEN SCHOON,
GEZOND EN DUURZAAM LEEFMILIEU IN NEDERLAND. DEEL 2: KLIMAATVERANDERING EN MENSENRECHTEN-NEDERLANDS
MITIGATIEBELEID IN HET LICHT VAN ARTIKEL 8 EVRM [REALIZING THE RIGHT TO A CLEAN, HEALTHY AND SUSTAINABLE
ENVIRONMENT IN THE NETHERLANDS. PART 2: CLIMATE CHANGE AND HUMAN RIGHTS-DUTCH MITIGATION POLICIES IN
LiGHT OF ARTICLE 8 ECHR] (2024), https://publicaties.mensenrechten.nl/file/ec625eb6-0b4f-a061-1640-33edd102313c.pdf;
Communication by the Swiss Human Rights Institution Pursuant to Rule 9(2) of the Committee of Ministers Regarding the
Supervision of the Execution of Judgments and of the Terms of Friendly Settlements on the Execution of the Case of Verein
KlimaSeniorinnen Schweiz and Others v. Switzerland, in letter dated Jan. 17, 2025 from the L’Institution suisse des droits
humains of Switzerland addressed to the Committee of Ministers, U.N. Doc. DH-DD/102 (Jan. 27, 2025) https://hudoc.exec.
coe.int/?i=DH-DD(2025)102E.

¥Gerd Winter, Climate Protection before the European Court of Human Rights: The KlimaSeniorinnen and Duarte
Agostinho Cases in Perspective, 84 ZAORV/HEIDELBERG J. INT'L L. 457, 498 (2024).
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Eckes,*” and Andrew Jackson and Orla Kelleher*'—and all conclude that the Court’s application
of the carbon budget obligation to Switzerland shows that in effect there is a human rights
obligation to quantify a fair share national carbon budget in line with 1.5°C.

Finally, the first Decision by the Committee of Ministers of the Council of Europe in the
context of its supervision of the execution of the KlimaSeniorinnen judgment requested
Switzerland to “demonstrate that the methodology used to devise, develop and implement the
relevant legislative and administrative framework responds to the Convention requirements as
detailed by the Court and relies on a quantification, through a carbon budget or otherwise, of
national greenhouse gas emissions limitations.”** This also indicates that it interprets the
judgment as setting substantive standards—after all, a mere procedural requirement would not
necessitate any scrutiny of Switzerland’s methodology.

Against this background of divided interpretations, this section engages in an in-depth analysis
of the obligation flowing from the judgment. It first contextualizes the Court’s findings in
subsection II, and then identifies the specific obligations that flow from them: to set emissions
reductions based on the 1.5°C temperature goal in subsection III; to quantify a national carbon
budget on the basis of the remaining global carbon budget in subsection IV; and to base that
quantification on a fair share assessment in subsection V.

Il. Contextualizing the Judgment: The Court’s Questions to the Parties

Looking in closer detail at the regulatory obligation to set emissions reduction targets based on a
national carbon budget, the Court formulates it in relatively general terms in paragraph 550(a).
Yet, it is further defined by the Court in its application of this obligation in paragraphs 569 to
572—as discussed below.

To contextualize these findings, it is noteworthy that the assessment of Switzerland’s climate
policies in these paragraphs is almost entirely based on the parties’ response to questions the Court
posed ahead of the hearing.** These questions are not quoted in the judgment itself. Their phasing,
however, is particularly illuminating for the interpretation of the obligation as formulated in
paragraph 550(a). The Court inquired:

If the scientific premise of the Intergovernmental Panel on Climate Change (hereinafter:
“IPCC”) is accepted that in order to limit global warming to 1.5°C/well below 2°C compared
to pre-industrial levels (see the Paris Agreement), humanity needs to remain within a global
GHG/carbon budget (within the high and low range assessed by the IPCC; see AR6 [(Sixth
Assessment Report)] Climate Change 2022: Mitigation of Climate Change, Summary for

Fckes, supra note 14.

I Andrew Jackson & Orla Kelleher, Quantifying Fair Share Carbon Budgets: The Margin of Appreciation in the ECtHR’s
KlimaSeniorinnen Judgment Revisited, VERFASSUNGSBLOG (July 18, 2025), https://verfassungsblog.de/quantifying-fair-share-
carbon-budgets/.

“2Comm. of Ministers, Supervision of the Execution of the European Court’s Judgments in Verein KlimaSeniorinnen Schweiz
and Others v. Switzerland (Application No. 53600/20) by the Deputies of the Ministers, 1521% Mtg., Doc. No. H46-30, para. 5
(March 4-6, 2025).

BSee Verein KlimaSeniorinnen Schweiz, App. No. 53600/20 at paras. 321-26, 359-60 (summarizing the main arguments of the
parties). See also Swiss Gorvernemt, Federal Office of Justice, REPONSE AUX QUESTIONS POSEES PAR LA COUR [ANSWERS TO
QUESTIONS POSED BY THE COURT] 1-6 (2023) https://www.klimaseniorinnen.ch/wp-content/uploads/2023/04/230329_written-
submission-Switzerland.pdf (providing in full Switzerland’s response to the answers and reports annexed to the answers)
[hereinafter SWITZERLAND RESPONSE]. See also CORDELIA CHRISTIANE BAHR, MARTIN LOOSER, JESSICA SIMOR, MARC WILLERS &
RAPHAEL MAHAIM, RESPONSE TO THE RESPONDENT’S WRITTEN ANSWERS TO THE QUESTIONS COMMUNICATED BY THE COURT TO
THE PARTIES ON MARCH 16, 2023 TO BE ADDRESSED IN THEIR ORAL SUBMISSION AT THE HEARING BEFORE THE GRAND CHAMBER
(2023), https://www.klimaseniorinnen.ch/wp-content/uploads/2023/04/230427_53600_20_Response_to_Governments_written_
answers_to_questions_posed_by_GG.pdf (providing KlimaSeniorinnen’s response) [hereinafter KLIMASENIORINNEN RESPONSE].
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policymakers, B.1.3), and that consequently such an overall budget would need to be
converted into respective national carbon budgets: Has the respondent State adopted an
overall national carbon budget for the period leading to net neutrality; and if so, on what
basis has such a budget been calculated? How should each State party’s “fair share” be
assessed in terms of the national carbon budget, adequate reductions to historical GHG
emission levels in the next several decades, and pursuant to any other relevant scientific, legal
or equitable considerations? ....*

To put these questions into context, the IPCC has defined the “remaining carbon budget” as
“[e]stimated cumulative net global anthropogenic CO, emissions from the start of [a defined
year] to the time that anthropogenic CO, emissions reach net zero that would result ... in
limiting global warming to a given level.”** In simple terms, this means that cumulative CO,
emissions until net zero are the definitive factor in limiting global temperature rise to a
threshold such as 1.5°C. This also means that a net zero by 2050 target in and of itself, as
Switzerland had in place, does not sufficiently inform the total contribution to additional
warming. Emissions trajectories that delay emissions reductions in the short term and adopt
faster reductions in later decades cumulatively lead to more GHG emissions and thus more
temperature increase than emissions trajectories that adopt steeper reduction trajectories in the
short term. A budget approach addresses this point, as it pertains to the amount of cumulative
emissions before reaching net zero.

The fact that the Court asked these questions confirms that it was fully aware, first, of
the relationship between global warming limits and carbon budgets; second, the importance of
determining a national carbon budget in light of the global carbon budget; and third,
that it considered relevant how a State’s budget corresponds to its “fair share” of the global
budget.

Ultimately, the questions are best understood as a test for justification: The Court required
Switzerland to justify, through a quantified assessment, that its mitigation policies corresponded
to a fair share national carbon budget in relation to the remaining global budget.

The Court subsequently assesses in paragraphs 569 to 572 whether the answers provided by
Switzerland satisfy its obligations under Article 8 ECHR. The Court’s assessment in these
paragraphs, in combination with its elaboration on the content of the State’s positive obligations in
paragraphs 544 to 552, reveal that a State’s emissions reduction targets (1) must be aimed at
holding global temperature increase to 1.5°C, (2) be based on a national carbon budget that is set
in relation to the global budget, and (3) which is determined on the basis of a fair share assessment.
Each of these elements will be further elaborated upon in the following sections. Finally,
Switzerland’s position that it is sufficient to align national targets with the IPCC global emission
pathway is addressed.

445ee KLIMASENIORINNEN, QUESTIONS TO THE PARTIES TO BE ADDRESSED IN THEIR ORAL SUBMISSIONS AT THE HEARING
BEFORE THE GRAND CHAMBER 1 (2023) https://ainees-climat.ch/wp-content/uploads/2023/04/53600_20_Questions_to_the_
parties_to_be_addressed_in_their_oral_submissions_at_the_hearing_before_the_Grand_Chamber.pdf (providing the ques-
tions that were sent to the parties by letter on March 16, 2023, shortly before the hearing on March 29, 2023); see infra Annex 1
(providing the letter in full because of the central role that these questions and the parties’ responses played in the Court’s
reasoning in finding a violation of Article 8 ECHR by Switzerland).

“Intergovernmental Panel Climate Change [IPCC], Global Warming Of 1.5°C: An IPCC Special Report on the Impacts of
Global Warming of 1.5°C Above Pre-Industrial Levels and Related Global Greenhouse Gas Emission Pathways, in the Context of
Strengthening the Global Response to the Threat of Climate Change, Sustainable Development, and Efforts to Eradicate Poverty,
annex I, 557 (Masson-Delmotte, V., P. Zhai, H.-O. Portner, D. Roberts, J. Skea, P.R. Shukla, A. Pirani, W. Moufouma-Okia, C.
Péan, R. Pidcock, S. Connors, J.B.R. Matthews, Y. Chen, X. Zhou, M.I. Gomis, E. Lonnoy, T. Maycock, M. Tignor &
T. Waterfield eds., 2019), https://www.ipcc.ch/site/assets/uploads/sites/2/2022/06/SR15_Full_Report_LR.pdf.
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Ill. Emissions Reduction Targets Must Be Aimed at Holding the Global Temperature Increase
to 1.5°C

In defining States’ obligations under Article 8 ECHR, the Court considered that climate change is
not merely a future threat, but is already contributing to increases in morbidity and mortality*®
and poses a serious current—as well as future—threat to the enjoyment of human rights.*” It has
been argued that effective human rights protection accordingly requires limiting global warming
to lower temperatures than the aims of 1.5°C or well below 2°C included in the Paris Agreement.*®
At the same time, certain States have resisted the idea that 1.5°C is the relevant target, and have
instead insisted that 2°C is the legally relevant temperature limit.* Although the Court did not
expressly rule on this issue—likely also because both the applicants and Switzerland took 1.5°C as
the relevant target—its reasoning shows that States’ emissions reduction measures need to be
aimed at holding the global temperature increase below 1.5°C.

Importantly, in paragraph 550 the Court states that the setting of emissions reduction targets
need to be on the basis of “the best available evidence,” and “in line with the overarching goal for
national and/or global climate-change mitigation commitments.”! These commitments are found
in the UNFCCC and the Paris Agreement and in this context States’ measures must also be in line
with the cogent scientific evidence, in particular by the IPCC.>

With regard to the latter, the Court considered that it must take account of “the existing and
constantly developing scientific evidence on the necessity of combating climate change and the
urgency of addressing its adverse effects, including the grave risk of their inevitability and their
irreversibility ....”* Such findings led the Court to accept as a matter of fact “that the relevant
risks are projected to be lower if the rise in temperature is limited to 1.5°C above pre-industrial
levels and if action is taken urgently.”>* It also referred to the “clear indications as regards the
adverse effects of climate change, both existing and those associated with an overshoot of 1.5°C
global temperature rise,” as underlined by the IPCC as well as experts and scientists intervening as
third parties before the Court.>

With regard to the relevant political commitments, the Court noted that, since the Paris
Agreement, “scientific knowledge has developed further and States have recognized that ‘the
impacts of climate change will be much lower at the temperature increase of 1.5°C compared with
2°C’ and thus resolved “to pursue further efforts to limit the temperature increase to 1.5°C’ ....”*®
In this context the Court included references to recent Conference of the Parties decisions, such as
the Glasgow Climate Pact, the Sharm el-Sheikh Implementation Plan, and the first Global
Stocktake.”” In relation to Switzerland specifically, the Court referred to the updated Swiss
Nationally Determined Contribution (NDC) which explicitly included a goal of limiting global
warming to 1.5°C.>®

4Verein KlimaSeniorinnen Schweiz, App. No. 53600/20 at para. 478.

4Id. at para. 436.

“SWinter, supra note 39, at 490.

“See, e.g, Obligations of States in Respect of Climate Change, Request for Advisory Opinion, 2024 .C.J. 13 (Dec. 4), https://
www.icj-cij.org/sites/default/files/case-related/187/187-20241204-ora-02-00-bi.pdf.

SVerein KlimaSeniorinnen Schweiz, App. No. 53600/20 at para. 550(d).

Sd. at para. 550(a).

2]d, at paras. 546-47.

31d. at para. 434.

41d. at para. 436.

°Id. at para. 432.

56Id. at para. 106.

%7Id. at paras. 105-06.

8Verein KlimaSeniorinnen Schweiz, App. No. 53600/20 at para. 563. See also, SWITZERLAND’S INFORMATION NECESSARY
FOR CLARITY, TRANSPARENCY AND UNDERSTANDING IN ACCORDANCE WITH DECISION 1/CP.21 OF 1TS UPDATED AND
ENHANCED NATIONALLY DETERMINED CONTRIBUTION (NDC) UNDER THE PARIS AGREEMENT (2021-2030), at 2 (Dec. 2021)
https://unfccc.int/sites/default/files/NDC/2022-06/Swiss%20NDC%202021-2030%20inc]%20ICTU_Dec.%202021.pdf.
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The obligation to take measures to limit warming to 1.5°C is even more explicit in the Court’s
finding of a violation by Switzerland. First, when assessing Switzerland’s mitigation policies and
the implementation thereof, the Court referred to 1.5°C as “the currently required 1.5°C limit"—
as opposed to the objective of 2 to 2.4°C that Switzerland had pursued in the past.*

Second, the Court considered that it flows from the State’s primary duty to adopt measures
capable of mitigating climate change® that each State defines its own adequate pathway towards
achieving carbon neutrality “within, in principle, the next three decades.”®! This finding should
not be misconstrued as meaning that States comply with their obligations as long as they reduce
their emissions to net zero around 2050, as will be further elaborated upon in Section C.V.4.
However, it is important to note that the objective of reaching carbon neutrality in 2050, as
recognized by the Court in its assessment of the facts relating to climate change,*” flows from the
pathways presented by the IPCC in its Sixth Assessment Report, which provide a greater than 50%
chance of limiting global warming to 1.5°C at the end of the century. Thus, the duty as described in
this part of the decision is directly derived from the 1.5°C temperature limit.

Finally, and most importantly, the Court based its finding of a violation of the obligations
summed up in paragraph 550(a) primarily on evidence provided by the applicants, which relied on
1.5°C as the relevant temperature limit.*> The only way for the Court to conclude that the Swiss
targets were insufficient on the basis of this evidence, therefore, is if it considered 1.5°C as the
relevant temperature limit for defining States” obligations under Article 8 ECHR.

IV. The Obligation to Quantify of a National Carbon Budget in Light of the Remaining
Global Budget

While the general aim of setting targets in line with 1.5°C had not been contested by Switzerland,
this was not the case with regards to the question of how specifically to relate its national targets to
this global goal. In response to the questions posed by the Court,** Switzerland had argued that its
“national climate policy could be considered as being similar in approach to establishing a carbon
budget.”® In its view, the cumulative emissions that would occur under its existing emissions
reduction targets could be quantified and constitute a “carbon budget.”

The Court logically rejected this argument. As the protection of rights is contingent on limiting
global temperature rise, it is impossible to define a meaningful national carbon budget without it
being calculated in relation to the remaining global carbon budget for a given temperature
threshold. Any national budget that fails to relate to the global budget is wholly divorced from the
collective effort required to limit temperature rise to the goals of the UNFCCC and the Paris
Agreement, and therefore has no bearing on the actual protection of human rights. An emissions
reduction timeline based on anything other than such a quantification is arbitrary and ineffective
with respect to mitigating climate change. Relating this to the primary duty as formulated by the
Court in paragraph 545: Reduction targets that are not set on the basis of a quantified national
contribution in relation to the necessary global effort cannot be “capable of mitigating the existing
and potentially irreversible future effects of climate change,”*® and thus practically and effectively
protect human rights.

YVerein KlimaSeniorinnen Schweiz, App. No. 53600/20 at para. 558.

07d. at para. 545.

S11d. at para. 548.

©2]d. at para. 113 (“[T]he report stressed that global net zero CO, emissions would be reached in the early 2050s in modelled
pathways that limited warming to 1.5°C with no or limited overshoot.”).

9]d. at para. 569.

4See infra Annex L

SVerein KlimaSeniorinnen Schweiz, App. No. 53600/20 at para. 570.

%Jd. at para. 545 (emphasis added).
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Although the Court stated that the assessment of compliance with the regulatory obligations in
paragraph 550 would be of an “overall nature,” meaning that shortcomings in one particular
aspect would not necessarily lead to a finding of breach, this particular obligation appears to be the
exception. The Court was “not convinced that an effective regulatory framework concerning
climate change could be put in place without quantifying, through a carbon budget or otherwise,
national GHG emissions limitations”®” and that “in the absence of any domestic measure
attempting to quantify the respondent State’s remaining carbon budget” it “has difficulty
accepting that the State could be regarded as complying effectively with its regulatory obligation
under Article 8 of the Convention (see paragraph 550 above).”®® The Court found that the failure
to quantify a carbon budget in relation to the global budget was one of the “critical lacunae” on the
basis of which it determined a violation of Article 8 of the Convention.*’

V. The Obligation to Quantify a National Carbon Budget Based on a Fair Share Assessment

The obligation to set a national carbon budget in relation to the remaining global budget for 1.5°C
in itself does not fully answer the question how this budget should be set. As was briefly alluded to
the introduction to this section, some scholars read this requirement as fully procedural, thereby
falling within the discretion of the State.”® Others, including the Committee of Ministers and three
national human rights institutes, interpret it as a substantive requirement including standards
States must meet.”!

The question of how to assess the sufficiency of a State’s reduction efforts has been a central
point in climate litigation, and climate law and diplomacy more broadly. The IPCC, for its part,
has concluded that the fairness of contributions of each State are a necessary condition for
sufficient collective action.”? Principles of international (environmental) law also play an
important role, as illustrated by the extent to which they are debated in the proceedings before the
International Court of Justice. A number of national courts have engaged in substance with the
sufficiency of States” emissions reduction targets. The Dutch Supreme Court held in Urgenda “that
the courts can establish what ... can in any case be regarded as the State’s minimum fair share,”
and that “the State must properly substantiate that the policy it pursues meets the requirements to
be imposed, i.e. that it pursues a policy through which it remains above the lower limit of its fair
share.”” It is against this background that the Grand Chamber in KlimaSeniorinnen asked the
Parties how each State party’s “fair share” should be assessed.

In light of the divided views in literature, this Article will now proceed to dissect the responses
to these questions as reflected in the judgment to show that the Court engaged in a substantive
assessment of the fairness of Swiss mitigation efforts. In doing so, it shows that the Court requires
States to quantify their fair share of the remaining global carbon budget, as demonstrated by the
fact that it (1) requires States to quantify their carbon budget in line with CBDR-RC; (2) requires
States to rely on fairness in their quantitative assessment, rather than merely alluding to fairness in
the abstract; (3) relied on evidence based on an equal per capita division of the global budget in

Id. at para. 570.

8]d. at para. 572.

%Id. at para. 573.

7See supra notes 31, 32, 33.

7ISee supra notes 38, 42.

72INTERGOVERNMENTAL PANEL ON CLIMATE CHANGE [IPCC], CLIMATE CHANGE 2014: MITIGATION OF CLIMATE CHANGE:
WORKING GROUP III CONTRIBUTION TO THE FIFTH ASSESSMENT REPORT OF THE INTERGOVERNMENTAL PANEL ON CLIMATE
CHANGE 5, 289, 291, 295 (Ottmar Edenhofer, Ramon Pichs-Madruga, Youba Sokona, Jan C. Minx, Ellie Farahani, Susanne
Kadner, Kristin Seyboth, Anna Adler, Ina Baum, Steffen Brunner, Patrick Eickemeier, Benjamin Kriemann, Jussi Savolainen,
Steffen Schlomer, Christoph von Stechow & Timm Zwickel eds., 2014), https://www.ipcc.ch/site/assets/uploads/2018/02/ipcc_
wg3_ar5_full.pdf.

3Urgenda, supra note 6, at 6.3, 6.5.
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finding Switzerland had violated the Convention; and (4) does not find it sufficient that national
reduction targets align with the global reduction pathway presented by the IPCC.

1. National Carbon Budgets Must be in Line with CBDR-RC

The Court, as set out above and following well-established case law on the role of relevant rules of
international law,”* interpreted Article 8 ECHR pursuant to the UNFCCC and the Paris
Agreement. A central commitment in those instruments is that States must fairly distribute the
emissions reduction burden based on the principle of CBDR-RC. Accordingly, the ECtHR in
KlimaSeniorinnen decided that, under Article 8 ECHR, “each State has its own share of
responsibilities to take measures to tackle climate change.””®> On that basis, the Court concluded
that, under the Convention, each State has the obligation to do “its part.”’® The Court’s
requirement for the national carbon budget to be in line with CBDR-RC is also apparent from its
rejection of the Swiss argument that there is no established methodology to determine a State’s
carbon budget. It did so by reference to the German Federal Constitutional Court (GFCC):

The Court also finds convincing the reasoning of the GFCC, which rejected the argument
that it was impossible to determine the national carbon budget, pointing to, inter alia, the
principle of common but differentiated responsibilities under the UNFCCC and the Paris
Agreement (see Neubauer and Others, paragraphs 215-29). This principle requires the States
to act on the basis of equity and in accordance with their own respective capabilities.””

It follows that States’ quantification of their national carbon budget must be based on CBDR-RC.
Although CBDR-RC is a general principle that requires interpretation, it still gives rise to practical
consequences. First, any quantification on the basis of CBDR-RC should have some reference to
both the historic responsibility of emissions that have caused the current level of warming, as well
as the capability to adopt emissions reduction measures. Second, effort sharing methodologies that
incorporate grandfathering, in which future emission allowances are based on current emissions
levels, as well as cost efficiency, the economic principle that underlies the IPCC global emission
reduction pathways, are not in line with the legal principle of CBDR-RC and other principles of
international environmental law.”®

The fact that the Court requires States to quantify their carbon budget in line with CBDR-RC
therefore means States are required to do their fair share. Emissions reduction targets and carbon
budgets that are based on grandfathering and cost efficiency therefore do not comply with the
substantive requirements set out by the Court.

2. Fairness Principles Must be Quantified Rather than Alluded To

The Court’s assessment of Swiss climate targets in paragraphs 569 to 572 makes clear that merely
stating that principles of fairness’” and CBDR-RC were considered falls short of the regulatory
obligation defined in paragraph 550(a). Rather, fairness principles must be at the basis of the

"4Verein KlimaSeniorinnen Schweiz, App. No. 53600/20 at paras. 455-56. See e.g. Hassan v. United Kingdom, App. No.
29750/09, para. 77 (Sept. 16, 2014), https://hudoc.echr.coe.int/fre?i=001-146501.

>Verein KlimaSeniorinnen Schweiz, App. No. 53600/20 at para. 442 (emphasis added).

76Id. at para. 545.

""Verein KlimaSeniorinnen Schweiz, App. No. 53600/20 at para. 571.

78See Lavanya Rajamani, Louise Jeffery, Niklas Hohne, Frederic Hans, Alyssa Glass, Gaurav Ganti & Andreas Geiges,
National ‘Fair Shares’ in Reducing Greenhouse Gas Emissions Within the Principled Framework of International Environmental
Law, 21 CLIMATE PoL’y 983, 992 (2021).

79See supra note 71, at 457-58 (describing how the Intergovernmental Panel on Climate Change presents equity or fairness
principles as responsibility, capability and equality).
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methodologies used to quantify the carbon budget. In its response to the questions of the Court,*
Switzerland acknowledged the importance of fair share, claiming that its efforts reflected the
principles of responsibility and capability, the two central components of the principle of CBDR-
RC.#! At the same time, however, Switzerland acknowledged that fairness principles had not been
used in a quantification of a national budget. In this context, Switzerland referred to its
communication to the UNFCCC accompanying its updated NDC, in which it stated that “it is
important to Switzerland that the global community shares the required efforts to combat global
climate change in a fair and equitable manner” and that its NDC reflected both fairness and
equity.?> Switzerland substantiated this position with reference to an “internal assessment” on
fairness and ambition prepared in 2020.%°

The Court rejected this argument, concluding that neither the “internal assessment” nor the
substantiation of its NDC as submitted to the UNFCCC included a quantification of the fairness
principles—and that without such quantification, its climate regulatory framework could not be
effective.3* The Court concluded that the absence of a quantification of the fairness principles were
part of the “critical lacunae”® that could “hardly be compensated for by reliance on the State’s
NDC under the Paris Agreement, as the Government seemed to suggest.”

3. The Court’s Reliance on Evidence Dividing the Global Budget on an Equal Per Capita Basis

In finding the Swiss emissions reduction targets insufficient, the Court explicitly relied on
estimates of the remaining Swiss carbon budget that the applicants submitted based on an equal
per capita allocation of the remaining global carbon budget.’” With regard to the requirement to
quantify a national carbon budget, Switzerland, in its answers to the Court’s questions, argued that
“there was no established methodology to determine a country’s carbon budget.”®® To substantiate
its argument, Switzerland submitted to the Court a 2012 Policy Brief in which national carbon
budgets had been calculated that, according to Switzerland, differed from the reports that the
applicants submitted.®’

The Court explicitly rejected these arguments.”® In doing so, it drew from an expert report that
assessed the methodology used in the 2012 Policy Brief and applied it to the updated remaining
global 1.5°C budget from the IPCC ARG6 report,”’ as well as estimates of the remaining Swiss
carbon budget that were submitted by the applicants.”” Relying on the expert report, the Court
noted that “[o]n the basis of its current and planned targets, Switzerland would apportion itself

80See infra Annex L.

81Verein KlimaSeniorinnen Schweiz, App. No. 53600/20 at para. 360.

82See id. at para. 563. See also UNFCC, supra note 58, at 13.

83Verein KlimaSeniorinnen Schweiz, App. No. 53600/20 at 360, n. 181, n. 570; Klimawandel und das Pariser Abkommen:
Welcher NDC der Schweiz ist ,,fair und ambitios“? (Swiss Fed. Off. for the Env‘t Working Paper, 2020), https://www.klimaseniori
nnen.ch/wp-content/uploads/2023/04/230329_written-submission-Switzerland_annex_2_internal_working document.pdf.

84Verein KlimaSeniorinnen Schweiz, App. No. 53600/20 at para. 570.

81d. at para. 573.

86]d. at para. 571.

871d. at paras. 323, 569.

88]d. at para. 570.

89Verein KlimaSeniorinnen Schweiz, App. No. 53600/20 at para. 360, n. 180, n. 570; LUCAS BRETSCHGER, CTR. OF ECON. RSCH. AT
ETH ZUricH, CLIMATE PoLICY AND EQUITY PRINCIPLES: FAIR BURDEN SHARING IN A DYNAMIC WORLD, (2012), https://www.klima
seniorinnen.ch/wp-content/uploads/2023/04/230329_written-submission-Switzerland_annex_1_Bretschger_Policy_Brief.pdf.

NVerein KlimaSeniorinnen Schweiz, App. No. 53600/20 at para. 570.

Werein KlimaSeniorinnen Schweiz, App. No. 53600/20 at para. 569 (referencing paragraph 323 footnote 171); YANN
ROBIOU DU PONT & ZEBEDEE NICHOLLS, CALCULATION OF AN EMISSIONS BUDGET FOR SWITZERLAND BASED ON BRETSCHGER’S
(2012) METHODOLOGY, KLIMASENIORINNEN SCHWEIZ (2023), https://www.klimaseniorinnen.ch/wp-content/uploads/2023/
04/230427_53600_20_Annex_Doc_2_Robiou_du_Pont_Nicholls_Expert_Report.pdf.

92Verein KlimaSeniorinnen Schweiz, App. No. 53600/20 at para. 569. Although not explicitly mentioned here by the Court,
the budget calculations referred to at paragraph 569 are more fully descrived by the Court at paragraph 77.
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0.2073% of the remaining global CO, budget as of 2022, compared to a population share of
0.1099%.”%° In relation to the estimated Swiss carbon budget, the Court observed that, based on its
current emissions reduction targets, Switzerland’s carbon budget to remain within 1.5°C would be
depleted by 2030, or 2034 at the latest.”*

Importantly, the Court concluded on this basis that “[t]hus, under its current climate strategy,
Switzerland allowed for more GHG emissions than even an ‘equal per capita emissions’
quantification approach would entitle it to use.” In other words, the Court held that the
mitigation policies were deficient even under that methodology—the most lenient approach to
calculating fair share, which does not take into account principles such as CBDR-RC—thereby
clearly indicating that more stringent fair share methodologies are necessary.”®

4. IPCC Global Pathways do not Incorporate Fairness Principles

As the principle of CBDR-RC requires States’ efforts to reflect their own responsibility and
capability, they cannot simply follow a global trajectory that does not take such circumstances into
account. The IPCC global trajectory does not reflect fairness principles, as the IPCC itself
acknowledges.”” In rejecting Switzerland’s arguments to this end, the ECtHR confirmed this
position. If all States were to follow the global trajectory for emissions reductions, this would
effectively divide the global carbon budget on the basis of current emissions, which is commonly
referred to as “grandfathering.” Such a division of the global budget is not based on fairness
considerations and CBDR-RC.

The ECtHR’s rejection of grandfathering is best understood through an analysis of the
arguments put forward by the parties, and the Court’s ultimate finding of a violation.

In their response to the questions of the Court, the Swiss Government relied on its NDC, which
set a 2050 net-zero target.”® The applicants pointed out that following the IPCC global trajectory is
a form of “grandfathering” that runs counter to equitable principles of international
environmental law.” To substantiate this point, the applicants referred to academic literature,'*
as well as the internal assessment submitted by Switzerland, which recognized that grandfathering
is “not plausible” and does “not give a satisfying answer” to the question of how to distribute the
burden of mitigating climate change.!”! In the same context, the applicants submitted a graph that
clearly illustrates the insufficiency of this methodology and is therefore copied in Figure 1
below.!*

In order to make the consequences of adopting an emissions pathway that is aligned with
the global IPCC pathway clear, the graphs above compare Switzerland and India. Both are
shown starting from their current level of per capita CO, emissions—Switzerland, on the left, with

%Verein KlimaSeniorinnen Schweiz, App. No. 53600/20 at para. 569 (referring to para. 323).

9Verein KlimaSeniorinnen Schweiz, App. No. 53600/20 at para. 569.

%Id. at para. 569.

%This position is also reflected in the applicants’ challenge to the validity of the equal per capita approach compared with
the “highest possible ambition” standard set out in the Paris Agreement and the principle of CBDR-RC. Coredelia Christiane
Béhr, Martin Looser, Jessica Simor, Marc Willers & Raphaél Mahaim, Verein KlimaSeniorinnen v. Switzerland (Application
no. 53600/20): Observations on the Facts, Admissability and the Merits (Dec. 2, 2022), para. 39, https://www.klimaseniorinnen.
ch/wp-content/uploads/2022/12/221202_53600_20_Observations_GC_KlimaSeniorinnen_and_others_v_Switzerland.pdf.

9IPCC, supra note 4, at 63 (“Global modelled emission pathways, including those based on cost effective approaches
contain regionally differentiated assumptions and outcomes, and have to be assessed with the careful recognition of these
assumptions. Most do not make explicit assumptions about global equity, environmental justice or intra-regional income
distribution.”). The Court refers to this statement in footnote 174, but refers to the unedited version of the Synthesis Report
which printed Cross-Section Box.2 at 29.

BVerein KlimaSeniorinnen Schweiz, App. No. 53600/20 at 360.

9Id. at para. 324. See also KLIMASENIORINNEN RESPONSE, supra note 43, at paras. 17-20.

100K IMASENIORINNEN RESPONSE, supra note 43, at para. 20 (referring to Rajamani, supra note 78).

101K IMASENIORINNEN RESPONSE, supra note 43, at paras. 19, 57.

1214, at para. 18.
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Development of Switzerlands per capita CO2-Emissions Development of Indias per capita CO2-Emissions
{ton/capita) following stilised IPCC glabal reductions path (ton/capita) following stilised IPCC global reductions path

Figure 1. Comparing equal per capita emissions reductions pathways for Switzerland and India

4.02 tonnes of CO, per capita and India, on the right, with 1.93 tonnes of CO, per capita. Both
States follow the emissions reduction pathway towards zero from the IPCC global trajectories.
The dashed areas below the curve, which depict the cumulative emissions emitted by each country
until 2050, clearly highlight how this approach would allow Switzerland to emit significantly more
CO, per capita than India by the time it reaches net zero. As grandfathering allows developed
countries to determine their future share of global emissions based on disproportionately high
levels of current emissions, this methodology cannot be considered a fair share approach.!®

This exchange of arguments is crucial, because if States merely needed to make an adequate
contribution to the global emissions reduction effort—without needing to be fair—then aligning
with the global IPCC pathway would be sufficient. This is especially relevant with respect to net-
zero by 2050 targets, which have been adopted by a range of countries around the world, as well as
the EU. Some scholarship suggests that setting such a target would satisfy the regulatory
obligations under KlimaSeniorinnen.'* Reference is made in that context to the Court’s language
that States should undertake measures to achieve carbon neutrality “within, in principle, the next
three decades.”'%® This position, however, cannot be correct. Switzerland had a 2050 net-zero
target in line with the IPCC’s global emission reduction pathways and was nevertheless found in
breach of Article 8 ECHR.!*

Crucially, the ECtHR’s rejection of the Swiss position shows (1) that it requires States to
quantify their fair share of the global carbon budget, and (2) that quantifying a budget through
grandfathering does not suffice and will constitute a violation of human rights.

VI. Interim Conclusion

In line with the Court’s affording a reduced margin of appreciation to States with respect to their
climate commitments and the setting of the requisite aims and objectives, States have limited

10314, at paras. 19-20.

104Y/erein KlimaSeniorinnen Schweiz, App. No. 53600/20 at para. 548. See, e.g., Abel, supra note 31; Letwin, supra note 31.

105Verein KlimaSeniorinnen Schweiz, App. No. 53600/20 at 548.

106Verein KlimaSeniorinnen Schweiz, App. No. 53600/20 at para. 360 (“[T]hrough its NDCs Switzerland had determined its
carbon reduction targets and was on a clear trajectory to achieving net-zero emissions by 2050.”). See SWITZERLAND RESPONSE,
supra note 43, at para. 4 (stating in its reply to the questions of the Court that: “Following the release of the IPCC’s 1.5°C
Global Warming report in October 2018, Switzerland has reassessed its NDC in light of the new science. The IPCC’s 1.5°C
report showed that to be compatible with the 1.5°C target, global CO, emissions would need to be reduced to zero net
emissions by 2050. Based on this recommendation, the Federal Council revised the long-term climate target and increased the
ambition from the previous 70-85 percent range to net zero emissions by 2050.”) (trans. from the original French).
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discretion in relation to the quantification of their national carbon budget and their corresponding
mitigation targets. Accordingly, such quantification is subject to strict judicial scrutiny for its
conformity with the Convention.'?”

It is clear that the Court indeed engaged in detail with Switzerland’s emissions reduction
targets. As such, the standard set by the Court cannot be perceived as a mere procedural obligation
that States must simply put forward any number as a national carbon budget.

To the contrary, States must be able to justify how their national carbon budget complies with
the effective protection of human rights, as required by the Convention, and that it must hold up
to the ECtHR’s substantive assessment of its mitigation measures. As the above has shown, this
includes an obligation to quantify a fair share carbon budget.

D. Implications of ECHR Obligations for European Union Member States in Light of
the 2040 Report by the European Scientific Advisory Board on Climate Change

This section delves into one of the main practical implications of the Court’s findings in
KlimaSeniorinnen: to what extent can Member States of the EU—all of which are party to the
ECHR—claim to comply with their human rights obligations by virtue of EU targets and the
scientific advice underlying them? Some have argued that “[w]hat comes across as major doctrinal
developments is not necessarily significant in the context of European climate governance.”'%
Based on an analysis of the current state of climate science, this section will show the contrary. The
analysis is particularly informed by a European Scientific Advisory Board on Climate Change
report from 2023, entitled Scientific advice for the determination of an EU-wide 2040 climate target
and a greenhouse gas budget for 2030-2050 (the ESABCC report).'%”

I. The ESABCC’s Findings

The ESABCC was established as an independent scientific advisory body under Regulation No
401/2009 of the European Parliament and of the Council.''® Under the 2021 European Climate
Law, the ESABCC is given a central position as “a point of reference for the Union on scientific
knowledge relating to climate change,” based on its “independence and scientific and technical
expertise.”!!! Tt thus provides the EU with scientific knowledge, expertise, and advice relating to
climate change, based on the “best available and most recent scientific evidence.”''* The report
that is the focus of this section was undertaken by the ESABCC as part of the requirements of the
European Climate Law.!"

The ESABCC report advises on the EU’s emissions reduction target for 2040—its mandate was
not, therefore, to examine the sufficiency of the 2030 target. It analyzes (1) perspectives on the
EU’s fair share of the remaining global carbon budget for 1.5°C and (2) EU emissions reduction
pathways that can be implemented within its borders, consistent with global emission pathways
for 1.5°C. Using the IPCC’s estimate of the global CO, budget for 1.5°C as a starting point, the
ESABCC applied a range of effort sharing methodologies to determine the EU’s carbon budget.

107Verein KlimaSeniorinnen Schweiz, App. No. 53600/20 at paras. 572-73.

108pedersen, supra note 34, at 137.

199Scientific Advice for the Determination of an EU-wide 2040 Climate Target and a Greenhouse Gas Budget for 2030-2050,
EUR. ScI. ADVISORY BD. ON CLIMATE CHANGE (June 15, 2023), https://climate-advisory-board.europa.eu/reports-and-publica
tions/scientific-advice-for-the-determination-of-an-eu-wide-2040 [hereinafter ESABCC Report].

0Commission Regulation 401/2009 of Apr. 23, 2009, European Environment Agency and the European Environment
Information and Observation Network, art. 10a, 2009 O.]. (L 126) (EU).

" Commission Regulation 2021/1119 of June 30, 2021, Establishing the Framework for Achieving Climate Neutrality and
Amending Regulations (EC) No 401/2009 & (EU) 2018/1999 (European Climate Law), art. 3(1), 2021 O.J. (L 243) 1.

1214, at art. 3(3).

1314, at art. 4.
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The ESABCC took into account legal principles such as the obligation under Article 2 of the Paris
Agreement to pursue the temperature goals in accordance with their highest possible ambition,
CBDR-RC, fairness,''* as well as principles enshrined in the European Climate Law, including the
polluter pays, precautionary, and do no significant harm principles.'’> It also acknowledged
relevant ethical principles for effort sharing, covering principles such as sovereignty, equality,
responsibility, capability, need, and cost-effectiveness.!'® Grandfathering and cost-effectiveness
methodologies were excluded by the ESABCC, as neither of these approaches are considered to
reflect a “standard of equity.”!'” The ESABCC estimated that the EU’s remaining carbon budget
was at most 27 gigatonnes (Gt) CO, from 2020, using an equal per capita approach.!!® Most of the
methodological approaches that reflected other principles resulted in negative budgets—that is,
budgets that have already been exceeded.!"

The ESABCC then calculated “feasible climate-neutral pathways for the EU and their
implications.”'?° It started with over one thousand scenarios and filtered them based on a range of
factors, including feasibility, data availability, consistency with the EU’s climate objectives, and
environmental and technological risks. Out of the remaining scenarios, the report concluded that
the EU could feasibly achieve up to a 95% reduction in GHG emissions by 2040.'*! This pathway
can be interpreted as the highest level of ambition of emissions reductions within the EU’s own
territory that the EU, on the basis of currently available scientific knowledge, can feasibly achieve
by 2040, assuming the 55% emissions reduction target in 2030. The ESABCC found that this
feasible 95% reduction by 2040 pathway would result in cumulative emissions of 52 Gt of CO,
equivalent (CO,e) by 2050.!%2

The ESABCC then compared this feasible 95% reduction by 2040 pathway, which considers all
GHGs, with the EU’s remaining fair share carbon budget, which only pertains to CO,.!** Taking all
GHG’s into account, the ESABCC concluded that an emissions pathway towards a 95% reduction in
GHG emissions by 2040 and net zero by 2050 would lead to cumulative emissions of at least 12 Gt
CO,e more than the most lenient interpretation of the EU’s fair share—reflecting an equal per capita
allocation.'?* For the most stringent fair share allocation, reflecting an ability to pay allocation, the gap
between the 95% by 2040 pathway and the EU’s fair share would consist of 137 CO,e.'*

On the basis of this analysis the ESABCC concluded:

As the most ambitious reductions result in cumulative emissions that are higher than the
most lenient equity-based fair share estimate (based on equal global per capita emissions),
the Advisory Board considers that the EU should be looking to address this shortfall as part
of its commitment to the Paris Agreement temperature goal.'*®

MESABCC Report, supra note 109, at 26.

HSId.

1614, at 27.

WId, at 27-28.

1814 at 28.

nepg

12014, at 32.

1211d. at 10, 45.

12214, at 47; the IPCC defines CO, equivalent as “The amount of carbon dioxide (CO2) emission that would have an
equivalent effect on a specified key measure of climate change, over a specified time horizon, as an emitted amount of another
greenhouse gas (GHG) or a mixture of other GHGs.” Equivalent Carbon Dioxide (CO2) Emission WGI, IPCC GLOSSARY OF
TERMS, https://apps.ipcc.ch/glossary/ (last visited Mar. 11, 2026).

12ESABCC report, supra note 109, at 46.

12414, at 47.

12517

12614, at 15.
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To contribute to the achievement to the Paris Agreement, the ESABCC accordingly recommended
that the EU “[a]im for the highest ambition in domestic emission reductions and sustainable
carbon dioxide removals, while accounting for feasibility constraints, environmental risks and
technological deployment challenges.”?’ It also recommended that the EU “[c]ontribute to direct
emission reductions outside the EU” to address the shortfall between the EU’s fair share carbon
budget and the most ambitious feasible reductions pathway.'?®

Finally, although the ESABCC was not mandated to advise on the fairness of the EU’s 2030
targets and therefore stopped short of offering a formal conclusion on this topic, it did note that
the shortfall that needs to be compensated for could be considerably reduced by increasing the
EU’s 2030 target to “well beyond 55%,” which would “increase the fairness of the EU’s
contribution to global mitigation of climate change.”'?’ Specifically, the ESABCC estimated that if
the EU adopted a higher target of up to 75% by 2030, it would be able to limit cumulative GHG
emissions to 32 Gt CO,e by 2050, thereby closing the gap between its domestic emissions and the
most lenient interpretation of its fair share.!** This is reflected in the ESABCC’s recommendation
that “[a]dditional efforts to increase the ambition beyond 55% (up to 70% or more by 2030) would
considerably decrease the EU’s cumulative emissions until 2050, and thus increase the fairness of
the EU’s contribution to global mitigation.”'*!

Il. Implications of the ESABCC Report in Light of KlimaSeniorinnen

The ESABCC’s findings must be viewed in light of the KlimaSeniorinnen judgment and its
requirement that each State quantify its fair share national carbon budget and adopt and
implement measures to achieve carbon neutrality while respecting that carbon budget. The above
overview of the ESABCC’s report shows that the EU’s own scientific advisory body has—based on
rigorous scientific research—found that even the fastest feasible emissions reduction pathway,
assessed to lead to a 95% reduction in GHG emissions by 2040, would not conform with the EU’s
fair share. In March 2026, the EU formally adopted a binding 2040 target of a 90% reduction in net
GHG emissions, but weakened its domestic ambition by allowing a share of that target to be met
through international credits rather than reductions achieved within the EU.'*It follows that EU
Member States cannot, as some of them have done,'* claim to meet KlimaSeniorinnen’s standards
merely by virtue of their EU commitments.'** Consequently, the emissions reductions achieved on
the basis of this reduction target by itself cannot be deemed capable of mitigating the effects of
climate change, and therefore fall short of their “primary duty” as defined in KlimaSeniorinnen.'*
While the ESABCC report does not provide fair share estimates for individual countries, this
conclusion will likely apply to a large section of Member States. Recent developments have only
strengthened this. The latest estimates of the global remaining carbon budget are so small that

12714, at 48.

1281d. at 15, 48.

12914 at 10, 16, 42.

1301, at 43.

Blrd, at 10.

132European Parliament and Council Regulation 2026/667 of 11 March, 2026, amending Regulation (EU) 2021/1119 as
Regards the Setting of a Union Intermediate Climate Target for 2040, art. 4(3) and (5), 2026 O.J. (L Series).

133See, e.g., TWEEDE KAMER DER STATEN-GENERAAL & AANHANGSEL VAN DE HANDELINGEN, RESPONSE BY THE MINISTER FOR
CLIMATE AND GREEN GROWTH TO QUESTIONS BY THE LOWER HOUSE OF PARLIAMENT (2025), https://www.tweedekamer.nl/
downloads/document?id=2024D34379.

134See Eckes, supra note 14 (showing that EU Member States cannot rely on EU law to shield them from human rights
accountability). See also JASPER KROMMENDIK & LIZE GLAS, THIRD PARTY INTERVENTION BEFORE THE ECTHR IN THE CASE
MULLNER V. AUSTRIA (2024) https://hdl.handle.net/2066/315917.

B35Verein KlimaSeniorinnen Schweiz, App. No. 53600/20 at para. 545.
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current levels of emissions would mean that the global budget is exhausted before 2030.'*¢ This,
taken together with the ESABCC fair share estimates, raises serious questions as to whether it is
still feasible for States to reduce their domestic emissions fast enough to remain within their fair
share carbon budget.

Although this situation is not explicitly addressed in the judgement, the principles as set out by
the ECtHR strongly imply that States’ emissions reduction obligations do not stop at their borders.
Given the obligation that emissions reduction targets are based on fair share carbon budgets,
States with small or depleted budgets should undertake a scientifically grounded analysis of
emissions pathways that reduce their domestic emissions at the highest level of ambition—as per
the ESABCC recommendations—and determine a timeline for emissions reductions within their
territory based on such assessment. Reducing emissions at a lower rate than is scientifically
feasible would lead to a faster depletion of the remaining global carbon budget, thus increasing the
risk of breaching the 1.5°C limit.

In the event that adequate levels of emissions reductions cannot be realized within a State’s—or
region’s—territory through domestic mitigation measures and carbon dioxide removal, any
shortfall in emissions mitigation can only and therefore should be addressed through emissions
reductions outside of its territory. This obligation also flows from the narrow margin of
appreciation in relation to the level of emissions reductions required to remain below 1.5°C of
warming and thus prevent the “grave risks” of climate change above this level.'*” Each State must
also show proper due diligence in determining whether its actions are capable of leading to a
sufficient level of additional emissions reductions that allows it to cumulatively remain within its
fair share carbon budget. The foregoing leads to the conclusion that, after KlimaSeniorinnen, each
State will need to adopt emissions reduction targets that not only set goals for feasible domestic
emissions reductions with highest possible ambition, but are also expressions of its level of
responsibility based on its fair share national carbon budget. For instance, in circumstances in
which a State has depleted its entire fair share budget, that State would need to set—at the least—
an immediate net-zero target and compensate for all emissions that occur in excess of that target.

In sum, EU Member States cannot rely on EU targets to prove compliance with their
obligations under Article 8. They remain the primary actors responsible for safeguarding the
effective enjoyment of human rights, and courts—both domestic and international—can and
must continue to review the sufficiency of States’ mitigation policies.

E. Conclusion

KlimaSeniorinnen, the first climate case decided on the merits by the European Court of Human
Rights, has landmark significance. On a fundamental level, the ruling confirms the applicability of
human rights to the issue of climate change and recognizes the right to effective protection from
its adverse effects. This Article has shown that human rights law, through the Court’s formulation
and application of the obligation to quantify a national carbon budget, requires States to quantify a
fair share carbon budget in light of the global remaining carbon budget to remain within the 1.5°C
temperature limit.

In doing so, the Court has set a robust standard for human rights protection and climate
protection in Europe. States operate under a reduced margin of appreciation when quantifying
their fair share 1.5°C national carbon budget, and when they set, on the basis of that budget, the
timeframe they have to reach carbon neutrality. When States can no longer feasibly remain within
their fair share carbon budget, either because they cannot reduce their emissions sufficiently

136See generally Robin D. Lamboll, Zebedee R. J. Nicholls, Christopher J. Smith, Jarmo S. Kikstra, Edward Byers & Joeri
Rogelj, Assessing the Size and Uncertainty of Remaining Carbon Budgets, 13 NATURE CLIMATE CHANGE 1360 (2023), https://
www.nature.com/articles/s41558-023-01848-5.

37Verein KlimaSeniorinnen Schweiz, App. No. 53600/20 at paras. 542-43.
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quickly on their own territories or because their budgets are already depleted, the findings of the
Court—read in conjunction with the most recent state of climate science—strongly imply that
there is an obligation to effectively compensate any shortfall between feasible domestic emissions
mitigation efforts and the overall emissions reductions needed to comply with their fair share
carbon budget.!*® This obligation follows from the primary obligation of States to take measures
capable of mitigating the effects of climate change and the State’s narrow margin of appreciation in
this respect, as formulated in KlimaSeniorinnen. Under international climate law, measures of
States to achieve the overarching goal of limiting global warming to 1.5°C are not restricted to
actions to reduce emissions on their own territory, but explicitly extend to efforts to support
emissions reductions in other States.!*® Thus, States’ emissions reduction targets set in line with
KlimaSeniorinnen should not only reflect the necessary level of domestic emissions reductions at
their highest possible level of ambition, but also the net level of reductions necessary to remain
within their fair share. Emissions reductions achieved outside of the own territory should be
subject to robust due diligence by the State, to ensure integrity and additionality.'*

Crucially, the ECtHR’s approach shows that it is for States to justify that they have complied
with the requirements set out by the Court: the onus is on the State to demonstrate that the
quantification of its national carbon budget corresponds to its fair share, that it respects the
limitations to national GHG emissions set by this budget, and that it is taking the measures needed
to realize these emissions reductions.

These clear-cut obligations must guide States in adopting, updating, and implementing their
mitigation policies. Should States not sufficiently undertake these obligations, the ECtHR’s
considerations as to the “key role” of domestic courts will be engaged “to ensure that Convention
obligations are observed” in the context of climate change.'*! To that end, the ECHR, as expressly
stated in KlimaSeniorinnen, provides civil society associations and individuals recourse to
challenge insufficient climate policies through litigation.'*> It will then be up to the courts to
strictly scrutinize whether States have set their mitigation policies on a national carbon budget,
based on an assessment of their fair share of the remaining global carbon budget for 1.5°C, and
whether they have compensated for any (potential) emissions mitigation shortfall. Doing so will
ensure that domestic authorities are delivering on their human rights obligations such that
Convention rights remain practical and effective.'*’
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