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ABSTRACT. Can claimants choose between contract and tort claims arising
on the same facts with different jurisdictional and/or choice-of-law conse-
quences? While domestic legal systems generally recognise concurrent
liability, commentators object that its extension to private international
law would be unprincipled and would threaten the field’s values. This,
however, contrasts with the position in common law and under EU
Regulations, where concurrent claims are generally recognised with only
narrow limits. This article justifies concurrent claims in private inter-
national law, arguing that the same premises supporting concurrent
liability in domestic law exist in private international law, and that no
field-unique concerns foreclose it.

KEYWORDS: concurrent liability, contract and tort, characterisation, pri-
vate international law, private law theory, Henderson v Merrett
Syndicates Ltd., Wikingerhof GmbH v Booking.com B.V.

I. INTRODUCTION

The classification of legal obligations is central to private law.! However,
since in practice courts classify issues or claims into abstract legal categor-
ies, such categories may overlap on a single set of facts, effectively giving
claimants a freedom to choose between different claims. The potential for
concurrent liability — liability under concurrent claims that arise on a single
set of facts — in contract and tort is particularly high, given the drastic
expansion of negligence and economic torts in recent years. The common
law’s position on concurrent liability is an accepting one, with the House of
Lords declaring it generally unobjectionable in Henderson v Merrett
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Syndicates Ltd.?> But while this may be settled in domestic law, doubts per-
sist whether concurrent claims should be recognised in private international
law: there, the prevailing academic view is that such recognition would be
unprincipled, and would undermine values or goals unique to private inter-
national law.> Yet, these concerns have been disregarded both by apex
common law courts and the Court of Justice of the European Union,
which have endorsed concurrent claims in contract and tort with few reser-
vations, as the CJEU’s decision in Wikingerhof GmbH & Co. KG v
Booking.com BV* demonstrates.

In this article, we justify the recognition of concurrent claims in private
international law. We argue that the same premises which justify concurrent
liability in domestic private law equally justify concurrent claims in private
international law, and that this is not foreclosed by additional concerns
unique to the field of private international law, as a whole or in relation
to its sub-fields of jurisdiction and choice-of-law. Private international
law rightly adopts a principled approach to the characterisation of legal
obligations which relies on substantive notions of private justice. Thus,
just as domestic private law recognises that the principled classification of
claims into legal categories may cause such categories legitimately to overlap
on particular facts when doing so would vindicate their underlying principles,
private international law should as well. After Section II outlines the apparent
concerns arising from concurrent claims in private international law, Section
III surveys cases from common law jurisdictions and European Union law,
identifying an emerging judicial recognition of concurrent claims in private
international law. Section IV then sets out and elaborates on our argument
for recognising such concurrent claims. This article focuses on concurrent
claims in contract and tort, largely due to the attention that concurrency
has received in those quarters, although our conclusions should apply
more broadly to other instances of concurrent claims in private international
law, such as claims in contract and unjust enrichment.’

Before we begin, three clarifications of scope should be made. First, we
are not arguing that there is at present an identifiable international
substantive theory of private law, requiring certain fact patterns to give
rise to concurrent claims in every legal system. Our argument is only
that, whatever the forum’s theory of private law as applicable in

2 Henderson v Merrett Syndicates Ltd. [1995] 2 A.C. 145.

® See e.g. A. Briggs, “Choice of Choice of Law?” [2003] L.M.C.L.Q. 12.

4 Judgment of 24 November 2020, Wikingerhof GmbH & Co. K.G. v Booking.com B.V., C-59/19, EU:
C:2020:950.

> 1t is noteworthy that the CJEU’s reasoning in Judgment of 9 December 2021, Hrvatske S"ume d.o.o.
Zagreb v B.P. Europa S.E., C-242/20, EU:C:2021:728, issued as this article was undergoing peer
review, resonates with our argument here (see [47]-[48], citing the reasoning in the AG’s Opinion,
at [50], that claims for unjust enrichment are distinct from contract claims, save when the claim is
“based, essentially, on the contractual obligation in question”, with “restitution” merely being “the rem-
edy claimed”).
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international disputes might be, parties should in general be free to bring
concurrent claims whenever they arise in accordance with that theory.
Second, the concept of “concurrent claims in private international law”
must be clarified. Where concurrent claims are brought in a private dispute
with international elements, two questions can arise at different stages of pro-
ceedings. There is the initial question of whether the claimant should be able
to choose between concurrent claims prior to determining the forum in which
proceedings should be brought and the applicable law of the claim. This is a
matter of characterisation in private international law. However, affer
proceedings are allocated to the appropriate forum and the governing law
determined, another question may arise, this time on whether the governing
law recognises concurrent liability and permits the claimant to choose
between concurrent claims. This is a matter of domestic law. In this article,
we are concerned only with the prior question, which raises the possibility of
what we will call “concurrent claims in private international law”.¢ Third, this
article covers concurrent claims in contract and tort under EU Regulations on
both choice-of-law and jurisdiction, despite the latter’s current’ inapplicabil-
ity in English law, not least because the latter’s interpretation significantly
influences the former’s.® However, we are concerned only with concurrent
claims in contract and tort in general, and not with particular situations
where the Regulations set out specific regimes, like facts which involve insur-
ance, consumer or employment contracts. While the latter raises important
questions, we lack the space to deal with them,” and the answers to those
questions do not bear materially on the main question of how concurrent
claims should be dealt with in general.!©

II. CONCURRENT CLAIMS: INTERNATIONAL DIMENSIONS AND CONCERNS

Classification is an essential part of private law adjudication: different
issues or claims are classified under different juristic categories with differ-
ent applicable rules. But a rapidly changing world poses difficulties for the
neat classification of legal obligations. Because it is often hard to draw a
clear-cut line between the various instances of business and human interac-
tions, a single factual matrix may frequently raise multiple issues classified

o

The term “concurrent claims” rather than “concurrent liability” is used because rules of private inter-
national law do not themselves attribute liability, but instead allocate disputes to courts and laws
which do. But the phenomenon described is the same as that which exists in domestic law: where claims
in contract and tort are recognised as available on a single set of facts. We are grateful to the anonymous
reviewer for this point.

And future, so long as the UK remains unable to accede to the Lugano Convention or any equivalent
European agreement.

8 See text accompanying notes 98 and 99 below.

° For a discussion, see M. Poesen, “Concurrent Liabilities and Jurisdiction over Individual Contracts of
Employment under the Brussels Ia Regulation” (2020) 16(2) J. Priv. Int’l L. 320.

Ibid., at 322.

<

5

https://doi.org/10.1017/50008197322000897 Published online by Cambridge University Press


https://doi.org/10.1017/S0008197322000897

C.L.J. Justifying Concurrent Claims in Private International Law 141

under different traditional private law categories.!! In most common law
jurisdictions, courts generally accept the existence of concurrent liability
in domestic law. The locus classicus here is the House of Lords’ decision
in Henderson.'? There, underwriters at Lloyd’s made losses due to the neg-
ligence of their syndicate managers in providing advice, but found their
contract claim against their managers time-barred, and so sued in the tort
of negligence. Lord Goff, who delivered the leading judgment, upheld
the underwriters’ claim on the primary grounds that contract and tort claims
arose from different duties, imposed by the “will of the parties” and the
“general law” respectively,'? both of which were owed to the underwriters
by their managers. Other common law jurisdictions have since followed
suit, recognising that claimants are generally free to choose between con-
current contract and tort claims arising from a single factual matrix.!4
Concurrent contract-tort liability, however, is not absolute; courts have
developed two forms of limits thereon, although neither limit effectively
precludes such liability. The first are direct limits, limiting the existence
of concurrent contract and tort duties ex ante. In Henderson itself, Lord
Goff held that the concurrency was “subject ... to ascertaining whether
the tortious duty is so inconsistent with the applicable contract that, in
accordance with ordinary principle, the parties must be taken to have agreed
that the tortious remedy is to be limited or excluded”.!> Andrew Burrows
breaks this proposition down into two further principles. There is the
“exclusion principle”, under which parties can agree to exclude and extin-
guish tort liability.!® There is also the “independence principle”, under
which tort claims are precluded “if in essence the claim is one to enforce
a contract”.!7 Neither principle, however, precludes concurrent liability out-
right; indeed, they appear to have had little impact outside cases involving
express exclusions of tort liability. The second form of limitations are indir-
ect: they accept the general existence of concurrent liability but limit its
effects ex post, by disapplying or circumscribing the “incidental rules”
which ordinarily follow the cause of action instituted,'® such as rules on
remedies, remoteness and limitation periods. The application of many

' See A. Burrows, Remedies for Torts and Breach of Contract (Oxford 2005), 5.

12 Henderson v Merrett Syndicates [1995] 2 A.C. 145.

13 Ibid., at 194. Lord GofF's other justifications — the instrumental need to extend limitation periods or the
apparent success of other jurisdictions embracing concurrent liability — are much more doubtful; see
R. Jackson, “Concurrent Liability: Where Have Things Gone Wrong” (2015) 23 Tort L.R. 3.

4 See Astley v Austrust [1999] HCA, (2000) 197 C.L.R. 1 (Australia); Orazietti v Star Service of Banff’
(1977) Ltd. (1999) ABPC 76, [1999] A.J. No. 1024 (Canada); Dairy Containers Ltd. v NZI Bank
Ltd. [1993] 1 N.ZL.R. 160, (1994) 13 A.C.L.C. 3211 (New Zealand); Go Dante Yap v Bank
Australia Creditanstalt A.G. [2011] SGCA 39, [2011] 4 S.L.R. 559 (Singapore); Kensland Reality
Ltd. v Tai Tang Chong [2008] HKCFA 13, [2008] 3 H.K.C. 90 (Hong Kong).

'S Henderson v Merrett Syndicates [1995] 2 A.C. 145, 194.

' A. Burrows, Understanding the Law of Obligations (Oxford 1998), 21.

"7 Ibid., at 20.

% See Y.H. Goh and M. Yip, “Concurrent Liability in Tort and Contract: An Analysis of Interplay,
Intersection and Independence” (2017) 24 Torts L.J. 148.
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incidental rules, however, follows directly from classification: for example,
choosing a tort over a contract claim leads to tort remedies and limitation
periods, as Henderson itself demonstrates. In sum, then, the common
law’s endorsement of concurrent liability is not just in form but also in sub-
stance: not only are there few ex ante limits on concurrent contract and tort
claims, there are also many instances where a claimant’s choice between
claims determines the applicable incidental rules ex post. These direct
and indirect limits on concurrent liability may thus be called tangential lim-
its: they are justified by different reasons from those which would preclude
concurrent liability outright, and so do not effectively preclude but merely
qualify such liability in select situations.

In this article, however, we are not chiefly concerned with the position on
concurrent liability in domestic law, but with the implications of recognis-
ing concurrent claims in private international law — that is, in private dis-
putes with foreign elements that raise questions about its amenability to a
foreign court’s jurisdiction or the applicability of a foreign law to its merits.
The complication is this: even if we accept that, within single legal systems
(i.e. in domestic law) a given dispute can be classified in several ways, with
claimants being free to choose the classification that best suits them, it does
not necessarily follow that this should also be so across multiple legal sys-
tems (i.e. in private international law). The latter gives rise to apparently
more drastic consequences, because of the nature of the incidental rules
at stake. While a choice between claims in purely domestic disputes is a
choice between rules governing remedies, limitation periods and remote-
ness, a choice between claims in private international disputes is a choice
between rules governing international jurisdiction and the applicable law.
In other words, it is a choice between legal systems rather than mere
rules of law.

If these are the implications of recognising concurrent claims in private
international law, what are the concerns it raises? Adrian Briggs, in a sem-
inal article!® which continues to define the prevailing academic opinion on
the issue,?® argued that the justification for concurrent claims in private
international law is “an elusive thing”.2! But beyond arguing negatively
that no good reasons exist for recognising concurrent claims, Briggs also
argued positively that doing so would be contrary to the values of equality,

!9 Briggs, “Choice”.

0 See e.g. P. Torremans and J. Fawcett (eds.), Cheshire, North & Fawcett: Private International Law
(Oxford 2017), 268-70, 791-92; T.M. Yeo, Choice of Law for Equitable Doctrines (Oxford 2004),
80-84; M. Czepelak, “Concurrent Causes of Action in the Rome I and II Regulations” (2011) 7
J. Priv. Int’l L. 393; U. Grusi¢, The European Private International Law of Employment (Cambridge
2015), ch. 7. Even some who appear to support concurrent liability in domestic law follow Briggs
on this point; see P. Davies, “Concurrent Liabilities: A Spluttering Revolution” in S. Worthington
et al. (eds.), Revolution and Evolution in Private Law (Oxford and London 2018), ch. 13, 287.

21 Briggs, “Choice”, 18-19.
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uniformity and certainty prized by the field of private international law.??
Several interrelated concerns may be identified.

First, recognising concurrent claims would disproportionately disadvantage
defendants in private international disputes. Briggs points out that giving the
claimant alone freedom to choose between multiple choice-of-law rules (“several
bites of the choice of law cherry”) introduces inequality between the litigating
parties by disproportionately disadvantaging the defendant. A claimant would
be able to invoke multiple applicable laws and get her desired outcome if even
one of them would grant her claim, while the defendant would only escape
liability if all the potentially applicable laws would absolve her.?3

Second, above and beyond disproportionate defendant disadvantage,
recognising concurrent claims is said to threaten values and goals unique
to private international law. A distinction may be drawn here between the
relevant values and goals in jurisdictional and choice-of-law contexts. In
the choice-of-law context, the recognition of concurrent claims is said to
undermine the value of international uniformity. Uniformity is one of pri-
vate international law’s main “conflicts justice” values: it minimises the
claimant’s ability to influence a dispute’s substantive outcome simply by
choosing to commence proceedings in a particular forum.2* The EU’s
Rome I and Rome II Regulations on contractual and non-contractual
obligations respectively?® (“Rome I” and “Rome II”) reflect this goal:
their recitals both state that “the same national law” should apply to similar
claims “irrespective of the country of the court in which an action is
brought”.26 However, as Briggs argues, the choice-of-law process’ goal of
obtaining “a result which is only minimally influenced by the identity of the
forum” may be threatened “if a claimant is allowed a free and unconstrained
choice from the menu of choice-of-law rules available under the lex fori”.

In the jurisdictional context, the recognition of concurrent claims is said to
undermine the values of predictability and anti-fragmentation. Predictability,
or legal certainty, is a central goal of common law jurisdictional rules for
international commercial disputes;?® and is also central to the EU’s
Brussels Recast Regulation on jurisdiction (“Brussels Ia”),2° with its recital
stating that “rules of jurisdiction should be highly predictable”.3°

22 See e.g. F.C. von Savigny, A Treatise on the Conflict of Laws, and the Limits of Their Operation in Respect

of Place and Time, W. Guthrie (trans.) (Edinburgh 1880); S. Peari, “Savigny’s Theory of Choice of Law as
a Principle of Voluntary Submission” (2014) 64 University of Toronto Law Journal 106, 116-20.
Briggs, “Choice”, 15, 19.

G. Kegel, “The Crisis of Conflict of Laws” (1964) 112 Recuil des Cours/ Academie de Droit
International 91, 122, 185-89.

Regulation (EC) No 593/2008 (OJ 2008 L 177 p.6); Regulation (EC) No 864/2007 (OJ 2007 L 199
p.40).

Rome I Recital (6); Rome II Recital (6).

Briggs, “Choice”, 16; see also Czepelak, “Concurrent Causes”, 403.

R. Fentiman, International Commercial Litigation, 2nd ed. (Oxford 2015), [1.14].

Regulation (EU) No 1215/2012 (OJ 2012 L 351 p.1).

Ibid., Recital (15).
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Predictability and certainty, however, may be jeopardised when claimants are
given a choice between concurrent contract and tort claims, with the result
that different courts may have jurisdiction over the parties’ dispute.
Relatedly, rules of international jurisdiction also generally avoid the fragmen-
tation of disputes.?! This value undergirds common law doctrines like forum
non conveniens, which allocates disputes with subject-matter connections to
multiple jurisdictions to that which best suits “the practicalities of litigation™;32
as well as provisions of Brussels Ia like Articles 29 and 30, which require the
court first seised to exercise jurisdiction to the exclusion of all other courts and
empowers those latter courts to stay related actions in favour of the court first
seised. Recognising concurrent claims, though, means that a dispute can be
slotted under distinct jurisdictional gateways, with different courts adjudicating
upon similar facts and witnesses, which risks parallel litigation and fragmen-
tation. Under EU Regulations, in particular, these values of predictability and
anti-fragmentation support the position that Articles 7(1)(a) and 7(2) of
Brussels Ia, which contain two special jurisdictional rules for “matters relating
to a contract” and “matters relating to tort, delict or quasi-delict” respectively,
should be interpreted in a “mutually exclusive” manner.33

Admittedly, while the above position remains dominant, it has its
opponents, who deny that recognising concurrent claims is any more
problematic in private international law than in domestic private law.
Richard Plender and Michael Wilderspin, for instance, argue that the
identification of claims and thus the possibility of concurrent claims is
a “threshold question” for the “procedural law of the forum”, and so
the forum’s legal categories should be used.3* Briggs’s (convincing)
reply is that the existence of claims for the purposes of private inter-
national law is a question for the latter’s doctrine of characterisation
rather than the forum’s substantive private law categories.?’

Another more common response to the above objections to concurrent
claims is one that agrees with the thrust of the objections, while neverthe-
less considering the relevant concerns assuaged by other rules of private
international law. These other rules therefore operate as effective limitations
on concurrent claims. These responses reject concurrent claims in substance
if not in form, and only differ from the position taken by objectors like
Briggs in that they believe that the relevant problems have been solved.
Two such lines of reasoning are worth consideration.

31'S. Zogg, “Accumulation of Contractual and Tortious Causes of Action under the Judgments
Regulation” (2013) 9 J. Priv. Int’l L. 39, 61, 75-76.

32 Brownlie v Four Seasons Holdings Inc. [2017] UKSC 80, [2018] 1 W.L.R. 192, at [31].

3 See e.g. Briggs, “Choice”, 30; Torremans and Fawcett, Cheshire, 268.

3 R. Plender and M. Wilderspin, The European Private International Law of Obligations, 5th ed.
(London 2020), [2-060]-[2-061].

33 Briggs, “Choice”, 20.
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First, some argue that parties may, by agreement, subject tort claims aris-
ing from their commercial relationship to the same forum or governing law
as their contractual claim. The common law has long encouraged such pri-
vate ordering via jurisdiction agreements, an ethos which Brussels Ia
Article 25 embodies as well. While such free choice is less effective in
the choice-of-law context, some legal systems also support it; Rome II
Article 14, for instance, allows parties to choose the governing law of
their tort claims subject to certain limits. The logic here is that, even if con-
current claims have undesirable consequences, these are avoided because
parties can simply agree to treat their tort claims similar to their contract
claims for jurisdictional and choice-of-law purposes.

Second, some argue that, at least in choice-of-law, while the applicable
rule for tort claims generally selects the lex loci delicti or the lex loci
damni, many jurisdictions (with the notable exception of Australia)3® rec-
ognise an exception to that rule which selects a law with a close connection
with the tort, and this can include the law governing a closely related con-
tract. A prime example is Rome II Article 4(3), which states that when “it is
clear from all the circumstances of the case that the tort/delict is manifestly
more closely connected with a country other than [the loci damni]” — which
applies by default under Article 4(1) — that country’s law will apply instead.
Importantly, Article 4(3) itself states that a “manifestly closer connection

. might be based in particular on a pre-existing relationship between
the parties, such as a contract, that is closely connected with the tort/delict
in question”. Similar arguments have been made in relation to domestic
common law rules. For example, the common law’s traditional “double
actionability” rule has a “flexible exception”, which allows courts to apply
“the law of the country which ... has the most significant relationship with
the occurrence and with the parties”3” Similarly, the UK’s Private
International Law (Miscellaneous Provisions) Act 1995 (“PILA”) s. 12 con-
tains an exception which displaces the default lex loci delicti rule in
section 11 in favour of a “substantially more appropriate” law.3® Here, courts
are directed to consider factors relating to “the parties”, “any of the events
which constitute the tort or delict in question” or “any of the circumstances
or consequences of those events”.3® Both these tort choice-of-law exceptions
appear wide enough to allow courts to select the governing law of a closely
related contract, even if the latter law is not expressly identified as it is
under Rome II Article 4(3). Overall, the logic here is again that, even if con-
current claims have undesirable consequences, these are avoided because

36 John Pfeiffer Pty Ltd. v Rogerson (2000) 203 C.L.R. 503; Regie Nationale des Usines Renault S.A. v
Zhang (2002) 210 C.L.R. 491.

37 Red Sea Insurance Co. Ltd. v Bouygues S.A. [1995] 1 A.C. 190, 206.

3 PILA, s. 12(1). See also New Zealand’s Private International Law (Choice of Law in Tort) Act 2017,

s. 9.
3 Ibid,, s. 12(2).
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defendants can simply use these tort choice-of-law exceptions to subject tort
claims to the governing laws of closely related contracts.

III. JupiciAL RECOGNITION OF CONCURRENT CLAIMS IN PRIVATE
INTERNATIONAL LAW

Thus, there is an academic consensus against concurrent claims in private
international law, on grounds that its recognition would be unprincipled
and would frustrate private international law’s values. This remains the
case even among commentators who consider these concerns largely
assuaged by other rules of private international law which effectively
limit concurrent claims. Courts, however, have been largely unmoved by
these objections to concurrent claims, instead choosing to recognise such
claims in private international disputes, and claimants’ ability to choose
between them. Moreover, courts have not merely recognised concurrent
claims in form but also in substance, by placing only tangential limits on
the effects of such claims. This part traces the growing consensus in domes-
tic common law legal systems and under EU Regulations on the general
recognition of concurrent claims in private international law.

A. Common Law

Common law courts have long endorsed concurrent claims in private inter-
national law. Sometimes, this occurs implicitly, when courts simply assume
that Henderson applies in the international context, as in Australia, Canada
and New Zealand. By contrast, English law — while still untouched by EU
Regulations — explicitly endorsed concurrent claims in private international
law, at least in the choice-of-law context. In Coupland v Arabian Gulf
Oil Co.,*° a Libyan company’s British employee suffered a workplace
injury at the company’s Libyan premises and sued the company in negli-
gence under English law. The company argued that its duties were limited
to those under the Libyan law employment contract.*! Goff L.J. disagreed:
“[t]he plaintiff can advance his claim, as he wishes, either in contract or in
tort”,*2 and unless the contract itself contained a “clause which restricts or
limits the plaintiff’s right to claim damages in tort”, the tort claim can be
advanced.** A similar conclusion was reached in Base Metal Trading v
Shamurin.** A Guernsey company sued its director for breaches of contract
and tortious duties of care for alleged speculative trades he had made on the
company’s behalf on the London Metal Exchange. The director’s unwritten
employment contract was governed by Russian law, under which the

40 Coupland v Arabian Gulf Oil Co. [1983] 1 W.L.R. 1136.

! Ibid., at 1153.

Ibid.

Ibid.

4 Base Metal Trading v Shamurin [2005] 1 All ER. (Comm.) 17.

N
heli e}
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contract claim failed,** but the company argued that the breaches of tortious
duties of care were governed by English law instead. The director countered
that the tort claim should be characterised as contractual as well, since (cit-
ing Briggs) there was “only one duty which ha[d] been broken”, and the
accumulation of claims would disproportionately disadvantage him.*¢
Tuckey L.J. agreed with the company, reasoning that “[d]Jomestic law
allows concurrent claims in contract and tort and it has always been
assumed that English private international law does so also”.4” In support,
he cited Coupland, which he read as “echo[ing] precisely in a public [sic]
international law context what Lord Goff of Chieveley was later to say in
the context of the domestic law about concurrent claims in contract and
tort in the Henderson case”.*®

The common law’s clearest endorsement of concurrent claims in
choice-of-law is the Singapore Court of Appeal’s decision of Rickshaw
Investments Ltd. v Nicolai Baron von Uexkull.*® Seabed, a German com-
pany, employed a marketing agent under a German law agreement to
find buyers in Singapore for artefacts it had salvaged. Subsequently,
Seabed’s successor, Rickshaw, terminated the employment agreement
and sold the artefacts to Singapore’s tourism authorities. The agent sued
Rickshaw in Germany for breach of the employment agreement, alleging
that he was owed salary and expenses. Rickshaw then counterclaimed in
Singapore in, inter alia, tort, alleging that the agent had withheld informa-
tion from Seabed and divulged information to the authorities, jeopardising
Rickshaw’s position in negotiations with the authorities and forcing them to
sell the artefacts at an undervalue. The agent applied to stay the Singapore
proceedings on the grounds that Germany, not Singapore, was the natural
forum, and argued that Rickshaw should be allowed to sue him only for
breach of the employment agreement and not in tort. The Court of
Appeal disagreed; citing Henderson, it held that “absent bad faith”, there
is “no reason why [claimants] should be denied the freedom of choice to
frame their causes of action” in whichever way was “more advantageous”
to them.>® The agent’s alleged tort had a “separate legal existence from his
contractual existence and breaches thereof”, and since “the latter does not
expressly limit or exclude the former”, Rickshaw could sue him “concur-
rently in tort and contract”.5!

Common law courts have also recognised the claimant’s ability to bring
concurrent tort and contract claims with different applicable jurisdictional

4 TIbid., at [18].
46 Ibid., at [31].
47 Ibid., at [33].
“8 Ibid., at [35].

49 Rickshaw Investments Ltd. v Nicolai Baron von Uexkull [2006] SGCA 39, [2007] 1 S.LR.(R.) 377.
%0 Ibid., at [47]-[48].

5! Ibid., emphasis in original.
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rules, albeit less explicitly than they have in the choice-of-law context. The
UK Supreme Court’s two decisions on jurisdictional issues arising from
Lady Brownlie’s claims, regarding the accident Sir lan Brownlie and his
family met while holidaying at the Four Seasons hotel in Cairo, are exam-
ples. In Brownlie v Four Seasons Holdings Inc., Lady Brownlie sued the
hotel’s Canadian holding company in contract and in tort. Lord
Sumption, with whom the entire Court agreed on this point, denied her per-
mission to serve the holding company out of jurisdiction, because she
lacked a good arguable case in contract, because Lady Brownlie had evi-
dently not contracted with the holding company, and in tort, because the
holding company had not operated the Cairo hotel.>> At no point, however,
was Lady Brownlie’s ability to bring concurrent tort and contract claims on
identical facts, with different applicable jurisdictional gateways, ever
questioned.

Subsequently, in Brownlie v FS Cairo (Nile Plaza) L.L.C.>* Lady
Brownlie brought similar claims against the Cairo hotel’s Egyptian operat-
ing company. Parties agreed that both contract and tort claims were gov-
erned by Egyptian law,3* but the operating company resisted service on
grounds that Lady Brownlie again lacked a good arguable case against it
in contract, because that would be time-barred under Egyptian law, and
in tort, because the Egyptian law doctrine of non-cumul precluded concur-
rent liability in contract and tort.>> Lord Leggatt, with whom the entire
Court agreed on this point, disagreed with the company on both points.
On the contract claim, it was arguable that the Egyptian limitation period
only ran from the date Lady Brownlie learnt the operating company’s iden-
tity.>¢ On the tort claim, although “the doctrine of non cumul” was “a basic
principle of civil law”,57 it was unclear on the Egyptian law evidence
whether Lady Brownlie’s tort claim would be negatived by it, so the
claim was arguable.’® Lord Leggatt’s judgment affirms that English law
recognises concurrent claims in private international law even if the applic-
able law subsequently denies concurrent liability. The latter is a concern for
trial, or at most for interlocutory determinations on whether claims should
be summarily dismissed,® but it does not affect the claimant’s ability to
rely on the tort gateway at the jurisdictional stage.

Thus, common law courts generally endorse the claimant’s ability to
bring concurrent contract and tort claims on one set of facts, despite this
having different consequences for jurisdiction and choice-of-law.

32 Brownlie v Four Seasons [2018] 1 W.L.R. 192., at [14]-[15].

33 Brownlie v FS Cairo (Nile Plaza) L.L.C. [2021] UKSC 45, [2021] 3 W.L.R. 1011.

> Ibid., at [96]-[98].

5 Ibid., at [155].

56 Ibid., at [155]-

7 Ibid., at [159].
[160].
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8 Ibid., at [160
° Ibid., at [99].
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However, they have also recognised that certain limits should be placed on
the claimant’s freedom to choose between concurrent claims. These limits,
though, are nevertheless only tangential limits based on separate concerns
from those which would preclude concurrent claims outright.

The first of such limits is Rickshaw’s “bad faith” limit, under which con-
current tort claims may be excluded by parties’ express agreement. This
reflects the point raised earlier, that parties may, by agreeing to subject
tort claims to the same forum or governing law as concurrent contract
claims, effectively eliminate the effects of recognising concurrent claims.
Jurisdiction and choice-of-law agreements, however, cannot comprehen-
sively eliminate those effects. This is because the question of whether
parties have subjected their tort claims to the same forum or governing
law as their contract claim involves two questions: whether as a matter of
contractual interpretation the jurisdiction or choice-of-law agreement’s
scope covers the tort claim; and whether as a matter of legal policy that
agreement should be enforceable.®® Both these questions are conceptually
anterior to the question of whether concurrent claims in contract and tort
should be recognised in the first place. They also involve different principled
concerns (i.e. whether parties have and may validly exercise an actual choice
over the forum and law which their tort claims will be subject to), and so
cannot be invoked in every situation where concurrent claims arise.

For jurisdiction agreements, the main question will be the first one of
contractual interpretation, on whether parties actually intended their juris-
diction agreement to cover a related tort claim as well. Such an intention,
importantly, can never be taken for granted. Though since Premium
Nafta Products Ltd. v Fili Shipping Co. Ltd. (“Fiona Trust’)°' English
courts generally “start from the assumption that the parties, as rational busi-
nessmen” intend all disputes “arising out” of their commercial relationship
“to be decided by the same tribunal”,%? there is doubt even in English law
whether this is a true evidential “presumption”, or a mere restatement of the
common law’s contextual approach to contractual interpretation.®® Other
apex common law courts in Australia and Singapore have explicitly
favoured the latter position.®* Moreover, whatever the Fiona Trust rule’s

0" A. Mills, Party Autonomy in Private International Law (Cambridge 2018), 175-76.

: Premium Nafta Products Ltd. v Fili Shipping Co. Ltd. [2007] UKHL 40, [2007] 4 All E.R. 951.
Ibid., at [13].

3 See e.g. UBS A.G. v HSH NordBank A.G. [2009] 2 Lloyd’s Rep. 272, at [83]. See also Enka Insaat Ve

Sanayi AS v OO0 “Insurance Company Chubb” [2020] UKSC 38, [2020] 1 W.L.R. 4117, at [108]—

[109] (in determining what “will be enough to negate the [Fiona Trust] assumption ... [a]s with any

question of construction, it will be necessary to have regard to the particular words used in the contract

and the surrounding circumstances”, emphasis added).

See Rinehart v Hancock Prospecting Pty. Ltd. [2019] HCA 13, (2019) 93 A.L.J.R. 582, at [18]; Rals

International Pte. Ltd. v Cassa di Risparmio di Parma e Piacenza Sp.A4. [2016] SGCA 53, [2016] 5 S.L.

R. 455, at [34]. See also R. Oppong and S. Gibbs, “Damages for Breach and Interpretation of

Jurisdiction Agreements in Common Law Canada” (2017) 95(2) Can. Bar Rev. 383, 403 for a similar

reading of Canadian case law.
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effect, it is a rule of substantive contract law rather than private international
law, and so applies only to jurisdiction agreements governed by English
law.%> For choice-of-law agreements, the second question of whether
such an intention to subject tort claims to the contractual governing law
ex ante, even if clear, should be enforceable, further prevents such agree-
ments from limiting concurrent claims. This is because most common
law jurisdictions — like Australia, Canada and the UK prior to Rome II —
do not generally consider choice-of-law agreements for tort claims enforce-
able.®¢ Thus, jurisdiction and choice-of-law agreements can at best only
place tangential direct limits on the effects of concurrent claims.

Another potential limit on concurrent claims would be tort choice-of-law
exceptions, like the common law’s flexible exception and PILA s. 12.
These, however, also place only tangential rather than comprehensive limits
on concurrent claims. The common law’s flexible exception, for example,
does not operate simply because the tort claim arises concurrently with a
contract claim. For a start, it is unclear whether the exception may select
any law other than the lex fori or the lex loci delicti.®” And even if it
can, the exception will only do so when both those laws are, as the
Court in Rickshaw put it, “purely fortuitous”.%® In particular, for the lex
loci delicti to be fortuitous, the tort claim must involve such a transnational
array of facts that the very idea of territorial connections becomes arbitrary.
This will not be the case in most disputes where contract and tort claims
arise concurrently: in Rickshaw, for instance, the agent’s alleged torts
caused harm in Singapore, so the flexible exception could not be invoked
to apply German law, which governed his employment contract.®®

PILA s. 12, by contrast, is more capaciously worded and thus apparently
broader than the common law’s flexible exception. In Trafigura Beheer
B.V. v Kookmin Bank,® a South Korean issuing bank sued Dutch sellers
of oils for failing to provide it with a full set of bills of lading. The bank
was out of pocket since the buyers, to whom the goods were released,
had become insolvent. The sellers had done this because they discovered
errors in the original bills of lading issued by its Singapore office and
went about correcting them there for reissuance. The bank sued the sellers
in tort under South Korean law, argued that it had a legitimate expectation

5 Enka v Chubb [2020] 1 W.L.R. 4117, at [108].

6 See Mills, Party Autonomy, 395-400; M. Hook, The Choice of Law Contract (Oxford and London
2016), 70. Something like an enforceable choice-of-law agreement can be achieved after a dispute arises
if parties take the same position at trial on the governing law of the tort, but their choice here is limited
to the lex fori; see Mills, ibid., at 399—400. Cf the position in Singapore; see T.M. Yeo, “The Effective
Reach of Choice of Law Agreements” (2008) 20 Singapore Academy of Law Journal 723.

7 For such limited formulations of the exception, see Tolofson v Jensen [1994] 3 S.C.R. 1022, at [62]-
[65] (Canada); Shanghai Reeferco Container Co. Ltd. v Waggonbau Elze GmbH & Co. Besitz Kg
[2004] HKCFI 27, [2005] 2 HK.C. 156, at [47]-[48] (Hong Kong).

8 Rickshaw v Nicolai [2007] 1 S.LR.(R.) 37, at [58].

% TIbid., at [68]-[72]. See also Coupland v Arabian Gulf Oil [1983] 1 W.L.R. 1136, 1153.

0 [2006] EWHC 1450 (Comm), [2006] All E.R. (D.) 183.
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to receive valid bills of lading.”! Aikens J. accepted that the bank’s claim,
which essentially involved the seller’s acts at its Singapore office, was prop-
erly characterised as tortious, so Singapore law applied under the default
lex loci delicti rule in section 11.72 However, under section 12, “the law
that the parties have expressly or impliedly chosen to govern their pre-
existing contractual relationship” which “g[a]ve rise to events constituting
the alleged tort” could apply.”? This was English law, since the sale con-
tract, the letter of credit and other related contracts were all governed by
English law.7#

Trafigura establishes three significant propositions about PILA s. 12.
First, the relevant enquiry is a multifactorial one that necessitates a “value-
judgment as to the significance of factors that point to an applicable law
other than that identified under [section 11]”; the lex loci delicti is displaced
only when the former factors are “substantially” more significant.”> Second,
a contract between parties could be one such factor to displace the lex loci
delicti.”® Third, there is no pre-requisite that the tort’s connection with lex
loci delicti be insignificant or “fortuitous”.”” However, it goes too far to
suggest, as Briggs did, that after Trafigura section 12 practically excludes
the effects of recognising concurrent claims.’® After all, Aikens J. said
that the governing law of parties’ contract is simply “a factor” under the
broader multifactorial enquiry, and applied it because, on the facts, it was
the most significant factor by far.” Properly understood, then, while
PILA s. 12 is broader than the flexible exception, it does not limit the
effects of concurrent claims outright. Instead, it only places a tangential
limit on the effects of recognising concurrent claims, triggered when rele-
vant factors, including but not limited to the parties’ contractual relation-
ship, substantially point toward a law other than the lex loci delicti.

B. European Union Regulations

The recognition of concurrent claims has often arisen for consideration
within the EU jurisdictional context, when courts determine whether pro-
ceedings should be fitted under Article 7(1)(a) or 7(2) of Brussels la. In
Athanasios Kalfelis v Bankhaus Schréder, Miinchmeyer, Hengst und Co.,%°

7
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Ibid., at [42]-[43].
Ibid., at [74]-[75], [93], [95].
Tbid., at [103].
[
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FNERWEEN]

Ibid., at [118].

Ibid., at [104], [119].

Ibid., at [98]-[104].

Although this conclusion could have been reached on the facts, since Singapore was simply where the
seller’s administrative office happened to be.

A. Briggs, “A Map or a Maze: Jurisdiction and Choice of Law in the Court of Appeal” (2007) 11
Singapore Yearbook of International Law 123, 129.

Trafigura Beheer v Kookmin [2006] All E.R. (D.), at [104], [119], emphasis added.

Case 189/87, Athanasios Kalfelis v Bankhaus Schroder, Miinchmeyer, Hengst und Co. [1988] E.C.R.
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involving similar provisions under the Brussels Convention, the CJEU recog-
nised concurrent claims in contract and tort, giving claimants a choice
between both Articles. An investor made unprofitable investments with a
Luxembourgian bank through a German intermediary on the latter’s advice.
The investor sued the bank in tort and contract, and the bank argued that the
tort forum should also have ancillary jurisdiction over the contract claim. The
CJEU disagreed: under the Brussels Convention’s “autonomous” taxonomy
of legal categories, “a court which has jurisdiction . .. over an action in so far
as it is based on tort or delict does not have jurisdiction over that action in so
far as it is not so based”.8! Thus, the investor’s different claims could legit-
imately lead to “different aspects of the same dispute being adjudicated upon
by different courts” .82

Kalfelis, however, was qualified by Marc Brogsitter v Fabrication de
Montres Normandes EURL .33 There, the CJEU laid out a highly ambiguous
ratio which it did not apply to the facts (which are thus irrelevant for our
purposes), which would later be read by subsequent courts in three different
ways, qualifying a claimant’s ability to bring concurrent contract and tort
claims to different extents. The first reading of Brogsitter recognises and
endorses concurrent claims in general subject to a minor limit, which
may be described as the “indispensability” principle: claimants can choose
between concurrent contract and tort claims unless the latter requires proof
of the contract’s existence and contents to succeed. This arises from para-
graph 25 of Brogsitter: tortious conduct would raise “matters relating to a
contract” only “where the interpretation of the contract which links the
defendant to the applicant is indispensable to establish the lawful or ...
unlawful nature of the conduct complained of”.8* In Source Ltd. v TUV
Rheinland > Staughton L.J. held that tort claims should be characterised
as contractual under the Brussels Convention if they could not be brought
“independently of a contract” — that is, if the contract had to be “estab-
lished” for the claim to succeed.®® A second reading of Brogsitter places
a broader limit on the recognition of concurrent claims, which may be
described as the “reasonableness” principle: a tort claim will be precluded
if, on the facts, a contract claim could reasonably have been brought
instead. Paragraph 26 of Brogsitter appears to support this: claims would
fall within the Brussels Regulation’s contract jurisdictional rule when
their “purpose ... is to seek damages, the legal basis for which can reason-
ably be regarded as a breach of the rights and obligations set out in the

81 Ibid., at [16], [21].

2 Ibid., at [20].

8 Judgment of 13 March 2014, Marc Brogsitter v Fabrication de Montres Normandes EURL, Case 548/
12, EU:C:2014:148.

8 Ibid., at [25].

Source Ltd. v TUV Rheinland [1997] 3 W.L.R. 365.

¢ Ibid., at 371.
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contract which binds the parties”.®” In Bosworth v Arcadia Ltd, Gross L.J.
held that Brogsitter’s “true ratio” was that a tort claim should be charac-
terised as a “matter relating to a contract” if “the legal basis of the claim
can reasonably be regarded as a breach of contract”.®® A third reading of
Brogsitter rejects concurrent claims entirely. Part of paragraph 24 of
Brogsitter supports this: a tort claim is contractual under Brussels if “the
conduct complained of may be considered a breach of contract”.8® In
Holterman Ferho Exploitatie BV v Spies von Biillesheim, the CJEU read
Brogsitter as authority that tort claims would be characterised as raising
“matters relating to a contract” if “the conduct complained of may be con-
sidered a breach of . .. contract”.”° If any set of facts which “may” give rise
to a contract claim will do so to the exclusion of possible tort claims, con-
current claims are impossible.

Recently, in Wikingerhof, the CJEU confirmed the first “indispensabil-
ity” principle reading of Brogsitter as correct.’! A German hotel agreed
to be listed on a Dutch company’s online booking platform, subject to
the latter’s unilateral ability to redefine the terms of their agreement. The
hotel later sued the booking platform for abusing its dominant position in
contravention of German competition law. The hotel said that this raised
“matters relating to tort” under Brussels Ia Article 7(2), giving German
courts jurisdiction; the booking platform countered that the claim raised
“matters relating to a contract” under Article 7(1)(a), giving Dutch courts
jurisdiction. The CJEU agreed with the hotel. Although the “contract”
and “tort” jurisdictional rules were “mutually exclusive”, Brussels Ia “is
characterised by the possibility which it confers on the applicant of relying
on one of the rules of special jurisdiction laid down by that regulation”.®?
The court had to apply a two-step analysis: first, follow “the applicant’s
choice whether or not to rely on one of those rules of special jurisdiction”;*3
second, assess whether the applicant’s claim involved matters falling within
that rule, “by reference to the obligation ... which constitutes the cause of
action”.* On the latter point, a “claim™> would fall under Article 7(2)
where it relies on a “breach of an obligation imposed by law, and where
it does not appear indispensable to examine the content of the contract con-
cluded with the defendant in order to assess whether the conduct of which

87 Brogsitter v Fabrication [2014] Q.B. 753, at [26].

% [2016] EWCA Civ 818, [2016] All E.R. (D.) 25, at [66].

8 Brogsitter v Fabrication [2014] Q.B. 753, at [29].

%0 Judgment of 10 September 2015, Holterman Ferho Exploitatie BV v Spies von Biillesheim, C-47/14,
EU:C:2015:574, at [71].

For similar readings of Wikingerhof, see A. Dickinson, “The Provinces of Contract and Tort — Border
Disputes in the Conflict of Laws” [2021] L.M.C.L.Q. 215, 218-19; G. van Calster, European Private
International Law: Commercial Litigation in the EU, 3rd ed. (Oxford and Portland 2021), [2.470].
Wikingerhof v Booking.com, C-59/19, at [26]-[27].

Ibid., at [29], emphasis added.

Ibid., at [31].

Ibid., at [30].
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the latter is accused is lawful or unlawful”.?® Since the hotel’s claim was
that the booking platform used its dominant position to force it to contract,
that contract was irrelevant to establishing the lawfulness of the booking
platform’s conduct, and so the claim was tortious.®”

After Wikingerhof, then, Brussels Ia generally recognises concurrent
claims subject only to the “indispensability” principle. This position is mir-
rored in the choice-of-law context under the Rome Regulations. In ERGO
Insurance SE v Gjensidige Baltic AAS, the CJEU held that, in interpreting
the concepts of “contractual” and “non-contractual” obligations within the
Rome Regulations, it was important to uphold “the aim of consistency ...
in the application of the Brussels I Regulation which ... draws a distinction
... between matters relating to contract and matters relating to tort, delict
and quasi-delict”.°® Echoing Kalfelis, the Court then defined “contractual”
obligations as “legal obligation[s] freely consented to by one person
towards another”, and “non-contractual” obligations as “all actions which
seek to establish the liability of a defendant and are not related to a con-
tract”.%° The Brussels case law, which now endorses concurrent contract
and tort claims subject to Wikingerhof’s indispensability principle, should
apply to the Rome Regulations as well.

As with the common law, EU Regulations also contain limits on concur-
rent claims. But again, these tend to be tangential limits based on separate
concerns, which thus only qualify concurrent claims in select situations. The
first of these, Wikingerhof’s indispensability principle, is already discussed.
The second, the use of jurisdiction and choice-of-law agreements, is similar
to the position under common law. The positive rules are admittedly different,
at least for the second question of enforceability rather than the first question
of scope, the latter being a question of national law allocated to the governing
law of the relevant jurisdiction or choice-of-law agreement.!° Brussels Ia is
stricter about the enforceability of jurisdiction agreements for non-contractual
claims than the common law: Article 25(1) requires those claims to be
“connected” with or “proximate” to parties’ legal relationship,!°! though
this is unlikely to bar enforcement of any agreements covering concurrent
contract and tort claims,'%? since those tort claims are likely to be considered
proximate to the relevant contracts. Conversely, for choice-of-law
agreements, Rome II is more permissive than the common law: under

9
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9
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Ibid., at [33], emphasis added.

Ibid., at [34]-[36].

Judgment of 21 January 2016, ERGO Insurance S.E. v Gjensidige Baltic A.A.S., C-359/14, EU:
C:2016:40.

Ibid., at [44]-[45].

See text accompanying note 65 above.

See Mills, Party Autonomy, 183-208; M. Winkler, “Understanding Claim Proximity in the EU Regime
of Jurisdiction Agreements” (2020) 69 1.C.L.Q. 431.
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Atticle 14(1)(b), parties “pursuing a commercial activity” can agree to subject
tort claims to a chosen law if that agreement is “freely negotiated”, expressed
with “reasonable certainty” and does “not prejudice the rights of third par-
ties”. This, however, is still less permissive than Brussels Ia Article 25
(1): as Carr J. noted in Pan Oceanic Chartering Inc. v UNIPEC UK
Co. Ltd., Article 14(1)(b) demands that defendants must have had a
“genuine opportunity to influence [the agreement’s] content ... for
[their] own benefit”.193 On the whole, however, under EU Regulations
the same conclusion reached under common law can also be drawn:
jurisdiction and choice-of-law agreements at best place only tangential
direct limits on the effects of concurrent claims, since they involve
different principled concerns from and thus do not comprehensively
preclude the latter.

The third limit on the effects of concurrent claims is the indirect limit
imposed by the exception to the default tort choice-of-law rule, Rome II
Article 4(3). Significantly, the only enquiry under Article 4(3) is whether
a “clear preponderance of factors” connects the tort to a law other than
the lex loci damni; there is no additional requirement that the lex loci dam-
ni’s connection with the tort be “fortuitous™ or lack genuineness.!%* Many
commentators have thus suggested that Article 4(3) eliminates the effects of
concurrent claims: a tort claim brought on the same facts as a claim under a
contract between parties “closely connected” with it will be governed by
the latter’s law.10

However, it is unclear whether under Article 4(3) the fact that a closely
connected contract between parties is governed by a law other than the law
of the place of damage conclusively evinces a manifestly closer connection
with that law, or whether, as with PILA s. 12, that fact is only one factor
(albeit a potentially weighty one) that suggests a manifestly closer connec-
tion with that law. Importantly, while commentators have generally
assumed the former,!¢ the case law actually suggests the latter: as
Miles J. noted in Lyle and Scott Ltd. v American Eagle Outfitters, 07
“the overall question under Article 4(3) is not merely whether the tort
claim is connected with the contract . .. [but] whether the tort is manifestly
more closely connected with the country other than that indicated in Article

193" Pan Oceanic Chartering Inc. v UNIPEC UK Co. Ltd. [2016] EWHC 2774 (Comm), [2017] 2 All E.R.
(Comm.) 196, at [191].

104 L. Collins and J. Harris (gen. eds.), Dicey, Morris & Collins on the Conflict of Laws (London 2012),
[35-032].

105 See e.g. A. Dickinson, The Rome II Regulation (Oxford 2008), [4.91]; Plender and Wilderspin,
European Private International Law, [18-123]; Torremans and Fawcett, Cheshire, 814-16.

196 1bid. But see Collins and Harris, Dicey, [35-032]; Mills, Party Autonomy, 408, supporting the latter
position.

197 Lyle and Scott Ltd. v American Eagle Outfitters [2021] EWHC 306 (Ch).
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4(1)”.108 This, as Linden J. emphasised in Owen v Galgey,'%° means that
the connected contractual relationship is “but an example of the circum-
stances which may bear on identifying the country with the most manifest
connection”; courts must still consider “all the circumstances of the
case”.!10 Significantly, the lex loci damni was not displaced in those deci-
sions.!!! In Lyle and Scott, the English lex loci damni of a passing off claim
was not displaced by Pennsylvanian law, which governed the parties’
agreement on how their goods should be branded and marketed.!!? In
Owen, the French lex loci damni of an occupier’s liability claim could
not be displaced by the English governing law of the agreement for the
claimant to work the property.!!3

Moreover, while courts have occasionally invoked Article 4(3) to replace
the lex loci damni with the law governing a closely related contract between
parties, they have never rested their reasoning on that fact alone. Instead, as
Picken J. observed in Avonwick Holdings Ltd. v Azitio Holdings Ltd.,''* in
those cases courts reason that a significant majority of all factors (including
other territorial connecting factors like the location where the “alleged
wrongdoing was planned, orchestrated and implemented”; where “direct
or indirect” damage was suffered; and where assets “at the heart of the
alleged wrongdoing” were!!3) also point to that law which governs the par-
ties’ contract.!1°

Thus, Article 4(3) requires a “clear preponderance of factors” that
connect the tort to a law other than the lex loci damni, and the fact that
parties’ closely connected contract is governed by that law is only one
(albeit potentially weighty) factor that points towards the other law, to be
considered and weighed alongside other factors. So understood, Article 4
(3) is merely a tangential indirect limit on the effects of recognising concur-
rent claims similar to PILA s. 12: the governing law of a concurrent
contract claim is only one factor to consider alongside others when
invoking the exception.

IV. JUSTIFYING CONCURRENT CLAIMS IN PRIVATE INTERNATIONAL LAW

On the whole, then, common law courts and the CJEU have generally
recognised concurrent claims in contract and tort in private international

198 Tbid., at [13].

199 Owen v Galgey [2020] EWHC 3546 (QB), [2021] All ER. (D.) 35.

119 1bid., at [53], [41], emphasis added.

"1 See also Pan Oceanic v UNIPEC [2017] 2 All E.R. (Comm.) 196, at [207]-[210].

Y2 1 yle and Scott Ltd. v American Eagle Outfitters [2021] EWHC 90 (Ch), at [75]-[76].

'3 Assuming arguendo that that agreement existed; Owen v Galgey, [2021] All E.R. (D.) 35, at [81].

"% Avonwick Holdings Ltd. v Azitio Holdings Ltd. [2020] EWHC 1844 (Comm).

115 Ibid., at [156].

116 See e.g. ibid., at [165]-[176]; Hillside (New Media) Ltd. v Bjarte Baasland [2010] EWHC 3336
(Comm), [2010] All E.R. (D.) 262, at [46]; Fortress Value Recovery Fund I L.L.C. v Blue Skye
Special Opportunities Fund L.P. [2013] EWHC 14 (Comm), [2013] 1 All E.R. (Comm.), at [70]-[75].
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law, subject only to certain tangential limits. But courts have also provided
little justification for their position. Then questions thus remain: why should
courts recognise concurrent claims in general, despite the concerns raised in
Part II above? Here, we provide a justification for concurrent claims in pri-
vate international law: the same premises which ground the existence of
concurrent liability in domestic law apply equally in the realm of private
international law, and no additional concerns unique to the field, whether
as a whole or in relation to its sub-fields of jurisdiction and choice-of-law,
foreclose such an extension.

A. Principled Classification and Concurrent Liability in Domestic Law

Private law has a well-established tradition of classifying legal obligations
on the basis of principle. Aristotle, for instance, adopted a division between
voluntary and involuntary transactions which resembles the contemporary
division between contract and tort law.!!” Kant likewise developed a tax-
onomy which divides private law into contracts, property and fiduciary
obligations.!'® Both accounts proceed from first principles: voluntariness
for Aristotle, rights for Kant.!!® Legal philosophy has since consistently
recognised the significance of classification to private law:!20 classification
helps the law maintain internal coherence and enhances the values of pre-
dictability and certainty.!?! As Burrows notes, the classification of legal
obligations is fundamental to “principled reasoning” and the “essential
requirement of the rule of law that like cases should be treated alike”.!2?
Of course, no consensus has been reached, even within single legal tra-
ditions, on how private law classification should be carried out.!?3
However, regardless of how a legal system defines its categories of contract
and tort, overlaps between categories on particular facts does not threaten,
but is instead the inevitable and acceptable consequence of, a principled
classification of private law. This argument holds regardless of the theory
of private law one adopts. It flows naturally from a pluralist theory of pri-
vate law, where different legal categories exist to vindicate different social
values with different normative underpinnings. As Hanoch Dagan notes, to
a pluralist “some overlaps are perfectly acceptable, or even desirable” since

7" Aristotle, Nicomachean Ethics, J.A.K. Thompson (trans.) (London & New York 1976), 1130b30.

18 1 Kant, The Metaphysics of Morals, M. Gregor (trans.), (Cambridge 1996), 6:230.

19 Tbid., 6:257; 6:264, 6:276-281.

120 See e.g. G.W.F. Hegel, Philosophy of Rights, T.M. Knox (trans.), (Oxford 1963); F.C. von Savigny,
Jural Relations, W. Rattigan (trans.) (London 1884); P. Birks, “Definition and Division: A
Meditation on Institutes 3.13”, in P. Birks (ed.), Classification, ch. 1; Burrows, Obligations;
A. Ripstein, Force and Freedom (Cambridge, MA 2009); E. Weinrib, Corrective Justice (Oxford
2012); P. Benson, Justice in Transactions (Cambridge, MA 2020).

E. Weinrib, “Legal Formalism: On the Immanent Rationality of Law” (1988) 97 Yale L.J. 949, 966-75.
Burrows, Obligations, 16.

See Waddams, Dimensions.
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“life is messy and ... different contexts, while distinct in some senses, often
raise overlapping normative concerns”.'>* Overlaps between legal categories
on particular facts are also consistent with a monist theory of private law.
There, as Jacob Weinrib argues, the legal classificatory exercise performs
three functions:!2 it posits a unified and coherent normative basis of private
law, divides that unified basis into particular legal categories according to its
internal logic, and finally orders specific facts and events into each of those
legal categories. To monists, then, an overlap between legal categories does
not betray a lack of unified normative bases: “an adequate legal classification
must articulate the conceptual interrelation between, for example, property and
obligation”, rather than assiduously assign “each legal issue to one concept
alone”.126 Thus, as Paul Davies acknowledges, “[n]o matter what taxonomy is
adopted when dividing the law up into discrete areas for exposition, it seems
inevitable that there will be disputes which can be analysed as falling within
one or more taxonomies”. !

The above discussion may be summed up in two propositions: first, that
the principled classification of claims into legal categories is inherent to the
very idea of private law adjudication; and second, that such legal categories
may legitimately overlap on particular facts if demanded by their
underlying principles. These two propositions undergirded Lord Goff’s
endorsement of concurrent liability in Henderson, which rested on the
identification of different contract and tort duties with different normative
justifications.'?® The important point there, however, is not so much the
identification of duties but the basis for doing so — even if concurrent liability
is a manner of concurrent “obligations”, “claims” or even “rights”, what
matters is that the concurrence of these legal concepts necessarily rests on
principle rather than pragmatism. For once overlapping legal concepts are
identified and separately justified, the general availability of concurrent
liability is inevitable. So well-established is this proposition in domestic
private law that the debate among courts and commentators on concurrent
liability no longer centres around its existence in general, but instead focuses
on the appropriate limits that should be placed thereon. As mentioned,
however, these limits on concurrent liability have heretofore been narrow
and tangential: they do not effectively eliminate, but in fact implicitly support
the existence of, concurrent liability.2°

124 . Dagan, “Doctrinal Categories, Legal Realism, and the Rule of Law” (2015) 163 U. Pa. L. Rev. 1889,
1910; D. Salmons, The Overlapping of Legal Concepts: A Legal Realist Approach to the Classification
of Private Law (PhD Thesis, University of Birmingham, 2011), 153-54, available at https://etheses.
bham.ac.uk/id/eprint/3227/2/Salmons11PhD.pdf (last accessed 8 April 2022).

J. Weinrib, “What Can Kant Teach Us about Legal Classification?” (2010) 23 Can. J. L. & Jur. 203,
205.

Ibid., at 208. See also E. Sherwin, “Legal Taxonomy” (2009) 15 Legal Theory 25, 39.

Davies, “Spluttering Revolution”, 273.

Henderson v Merrett Syndicates [1995] 2 A.C. 145, 185, 187, 193.

See text accompanying notes 15-18 above.
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B. Principled Characterisation and Concurrent Claims in Private
International Law

Characterisation is as central to private international law as it is to domestic
private law, being the prerequisite to the application of its jurisdictional and
choice-of-law rules. However, characterisation in private international law
cannot use the substantive private law taxonomy of any one system of
domestic private law, because private international law’s function is to allo-
cate disputes to various different legal systems on an even-handed basis.
Thus, if private international law chooses a given legal system’s legal tax-
onomy (say, the forum’s), it will inevitably be faced with the problem of
having to justify that choice in the first place. Moreover, it is impossible
to maintain that characterisation can be performed without any reference
to law,!30 since characterisation for legal processes is an inherently legal
exercise.!3! A solution to this chicken-and-egg problem requires that char-
acterisation in private international law be performed by reference to an
external, international, “autonomous” legal taxonomy of private law.

The crucial question, then, is: how is this international legal taxonomy of
private law to be constructed? The typical answer to this question is given
in the form of a negative proposition: that characterisation should not take
place in accordance with the strict legal taxonomy of any one state, especially
the forum. But this is unhelpful, because it only begs the positive question:
how should courts construct the applicable international taxonomy instead?

One might suggest that courts must construct that taxonomy using a
different methodology from that which they use in domestic private law:
while domestic private law looks to substantive theories of private justice
to approach classification in a principled manner, private international
law should be agnostic about theories of private justice and approach clas-
sification in a pragmatic and ad hoc manner. Thereunder, courts would look
at comparative law datum on how the various legal systems of the world, or
at least those systems pleaded as applicable, have characterised claims simi-
lar to those before them, and determine whether parties’ claims are “con-
tractual” or “tortious” on that basis. The pioneer of this approach was
Ernst Rabel, who argued that the interpretation of choice-of-law rules
required courts to rely on comparative law.'32 Shades of this pragmatic
comparative approach are also evident in John Falconbridge’s “via
media” theory of characterisation, which posits that courts should first
“engage in a process of provisional or tentative characterisation ...
informed [by] the content of each of the two laws which may be the

130 Contra Czepelak, “Concurrent Causes”, 407-08.

31 See S. Peari, The Foundation of Choice of Law: Choice & Equality (Oxford 2018), 101-04;
P. Rogerson, “Autonomous Characterisation under the Brussels I Regulation Recast” (2017) 76
C.LJ. 22, 24-25.

132 E_Rabel, “Das Problem der Qualifikation” (1931) 5 Rabels Zeitschrift fiir auslindisches und internationales
Privatrecht 241.
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proper law”;!33 and Otto Kahn-Freund’s “enlightened lex fori” theory of
characterisation, which refers courts to a “system of internationally
accepted analytical concepts™.!34

However, the problem with this pragmatic comparative law approach to
characterisation is that it attempts to convert an “is” into an “ought”, and
thus cannot justify how private international law should operate as a field of
law. As Mathias Reimann notes, although comparative law and private inter-
national law share an “intimate relationship”, the two fields share very different
goals: comparative law seeks to determine law as fact, but private international
law must justify what law should do in practice.!3> If private international law
abdicated its function to comparative law, it would surrender law’s essential
normative function of ordering legal relationships to achieve justice.

Thus, private international law must adopt the same methodology in
characterisation as domestic private law does: it must ask itself how, in
principle, private disputes should be characterised for the purposes of jur-
isdiction and choice-of-law. Of course, the principled taxonomy private
international law constructs cannot be modelled on any one domestic law
taxonomy — but it remains the case that private international law must
still ascribe to some theory of private law in constructing that taxonomy.
This proposition, that characterisation in private international law remains
a principled affair, is as old as the discipline itself: Savigny, for instance,
believed that courts should characterise claims according to the nature of
parties’ “legal relations”, which would reflect various substantive ideas of
private interpersonal justice.!3¢ It also has support from recent high com-
mon law authorities: in Raiffeisen Zentralbank v Five Star Trading LLC,
Mance L.J. noted that characterisation in private international law remains
“a search for appropriate principles to meet particular situations”, using
legal categories which are defined and re-defined in line with “the purpose
for which they were conceived”.!37 This search must be undertaken in a
“broad internationalist spirit”, but it remains a search for “appropriate” prin-
ciples rather than mere practice.!3® More recently, in Solomon Lew v
Kaikhushru Shiavax Nargolwala,'*® Lord Mance, now sitting as an
International Judge on Singapore’s International Commercial Court,
re-emphasised that private international law as a whole demanded “a

133 ] Falconbridge, “Conflict Rule and Characterisation of Question” (1952) 30 Can. Bar Rev. 103, 117.
134 0. Kahn-Freund, “General Problems of Private International Law” (1974) 143 Recueil des Cours de
I’Académie de Droit International de la Haye 143, 374.

M. Reimann, “Comparative Law and Private International Law” in M. Reimann and R. Zimmermann
(eds.), The Oxford Handbook of Comparative Law, 2nd ed. (Oxford 2019), ch. 48, 1341.

See Peari, “Savigny”, 132-37. See also R. Banu, Nineteenth-century Perspectives on Private
International Law (Oxford 2018), uncovering a “relational internationalist” perspective on private inter-
national law.

Raiffeisen Zentralbank v Five Star Trading L.L.C. [2001] EWCA Civ 68, [2001] Q.B. 825, at [26]-[29],
emphasis added.

138 Ibid.

139 Solomon Lew v Kaikhushru Shiavax Nargolwala [2021] SGCA(D) 1, [2021] 2 S.L.R. 1.
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principled, not simply a pragmatic, approach”, under which “[t]he law is
shaped to serve and give effect to the reasonable expectations of its
users”.140 This principled approach is also endorsed by the authors of
Dicey, Morris & Collins, who see characterisation as requiring courts to
“consider the rationale of the English conflict rule and the purpose of
the rule of substantive law to be characterised”, and “[o]n this basis ...
decide whether the conflict rule should be regarded as covering the rule
of substantive law”.14!

Characterisation in private international law, just as in domestic private
law, thus requires courts to ask: what normative concern(s) are implicated
by the facts of parties’ dispute, and which legal category (or categories)
reflects them? This has tremendous ramifications for the recognition of con-
current claims in private international law: if the principled classification of
disputes and issues into legal categories is central to private law, and if in
domestic law such categories may legitimately overlap when doing so
would vindicate their underlying principles, it is hard to see why the
same conclusion should not be reached in private international law. In
both situations, the only pre-requisite for recognising concurrent liability/
claims should be the same: that there are principled justifications for so
defining the breadth of the legal categories that happen to overlap on par-
ticular facts.

Thus, while Briggs is right that concurrent claims should not exist in pri-
vate international law disputes when there is “only one duty which has been
broken, even though domestic law has a variety of ways of conceptualising
it”, he is too hasty in concluding that this is “often” the case, and that there-
fore concurrent claims should not be recognised in general.'#? Instead, the
true position is that, in private international law just as in domestic private
law, the question of the existence of multiple duties is a separate and logic-
ally anterior question of private law theory. As the Singapore Court of
Appeal noted in Rickshaw, a claimant’s tort claim need not necessarily
have the same principled basis as a concurrent contract claim, because
they may have “separate legal existence[s]”.!4? Likewise, once the CJEU
defined “tort” obligations in Wikingerhof, as “obligation[s] imposed by
law”,144 and thus a category of legal obligations with independent norma-
tive underpinnings, ' this led inexorably to its confirmation that concurrent

14
14
14
14
14
14

S

Ibid., at [72], emphasis added.

Collins and Harris, Dicey, [2-039], emphasis added.

Briggs, “Choice”, 14, emphasis added. See also Torremans and Fawcett, Cheshire, 791-92.
Rickshaw v Nicolai [2007] 1 S.L.R.(R.) 377, at [48].

Wikingerhof v Booking.com, C-59/19, at [33].

See also Hrvatske S“ume v B.P. Europa, C-242/20, at [43], [52]-[53], affirming that a “matter relating to
a tort” under the Brussels regime must satisfy “swo conditions . .. first, that that action does not concern
matters relating to a contract . .. and, second, that it seeks to establish the liability of a defendant”; and
that it is the “second condition” that requires the claim to allege that the defendant “committed an act or
omission contrary to a duty or prohibition imposed by law” (emphases added).
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tort and contract claims were generally permissible.'4¢ We should
emphasise, however, that our argument is not that an identifiable
international substantive theory of private law exists, either in EU law or
across different national legal systems, under which certain fact patterns
should give rise to concurrent claims in contract and tort; we take no
position on this matter. Our argument is simply that concurrent claims
should be recognised whenever, in light of whatever theory of private
law the forum’s courts adopt for international disputes, there are indeed
two separate principled bases for imposing liability on the defendant.
Accordingly, the court’s task is nothing more and nothing less than to
determine, according to its international legal taxonomy for private
international law disputes, whether such separate bases exist on the facts.

C. The Limits on Concurrent Claims in Private International Law

Of course, just as in domestic private law, the fact that concurrent claims in
private international law should exist does not mean that there should be no
limits on their recognition and enforcement. But the conclusions reached
above allow us to go further, in explaining sow the current limits on the
recognition of concurrent claims can be justified. Properly understood,
the only real limit on concurrent claims in private international law
(i.e. the only reason why courts should subordinate one claim to another
despite there being separate principled grounds for both on the facts) is
the uncontentious proposition that parties may, via a genuine expression
of intent, agree to exclude tort jurisdictional or choice-of-law rules.
Every other ostensible limit on the recognition of concurrent claims may
be understood as simple reiterations of the pre-requisite for recognising
concurrent claims: that both claims exist on the basis of independent nor-
mative concerns implicated on a single set of facts.

The first limitation, the “bad faith” principle recognised in Rickshaw,
should be uncontroversial, because it is private international law’s analogue
of Burrows’ “exclusion principle”, that parties can use express exclusion
clauses to limit concurrent liability. As mentioned,'4” today both the
common law and EU Regulations allow parties to subject tort claims to
the contractual forum under jurisdiction agreements, and, to a lesser extent,

146 One may argue that a duty or liability “imposed by law” may nevertheless be a “matter relating to a
contract” within the meaning of Brussels Ia Article 7(1)(a), since general tort law imposes such duties
or liabilities on parties by virtue of their being (or being close to being) in a contractual relationship.
This, however, is doubtful as a matter of positive law under Brussels Ia; such “matters” only exist
when the “obligation” pleaded by the claimant is one “freely assumed by one party towards another”
(see Judgment of 8 May 2019, Kerr v Postnov, Case 25/18, EU:C:2019:376; Dickinson,
“Provinces”, 219). Even if correct, though, the point remains consistent with our argument: if under
the Brussels regime the definition of “matters relating to a contract” were indeed so wide there
would be little need for courts to recognise concurrent claims — but such recognition would be unwar-
ranted precisely because, given the legal taxonomy adopted by the Brussels regime, there would be no
principled basis for recognising non-contractual liability in those circumstances.

147 See text accompanying notes 60—66 and 100—103 above.

https://doi.org/10.1017/50008197322000897 Published online by Cambridge University Press


https://doi.org/10.1017/S0008197322000897

C.L.J. Justifying Concurrent Claims in Private International Law 163

to contractual governing laws under choice-of-law agreements.
Commentators also recognise that, at least when the tort claim arises
from parties” commercial dealings — which will always be the case when
it arises concurrently with a contract claim — there is no real reason why
such agreements should not be enforceable.'*® The only concern here is
to protect weaker or third parties, which is met by requirements like
those contained in Brussels Ia Article 25 and Rome II Article 14(1)(b),
which ensure that agreements reflect a genuine consensus between equally-
situated commercial parties. But this limit on the effects of concurrent
claims is uncontroversial, because it turns on the intuitively-acceptable
principle that parties can, via a genuine display of consent, voluntarily
agree to relinquish their rights. And importantly, this recognition of concur-
rent claims would be the logical pre-requisite of this limit, because it is only
by first recognising concurrent claims in contract and tort that it becomes
meaningful for courts to subsequently ask whether parties have genuinely
agreed to exclude tort claims. Enforcing jurisdiction and choice-of-law
agreements thus cannot be said to threaten concurrent claims in private
international law, any more than enforcing exclusion clauses threatens con-
current liability in domestic private law.

The second limitation, the “indispensability” principle recognised in
Wikingerhof, is more controversial. Since what must be “indispensable”
to the tort claim is a need to “examine the content of the contract”,!4°
the idea seems to be that if a sufficiently-particularised tort claim requires
the claimant to plead and prove a contractual provision’s content, the latter
should prevail over the former.!3% However, it is unclear why a tort claim
requiring proof of a given contract provision should be excluded in favour
of the contract claim — after all, here there could still be two different
normative grounds for imposing two different heads of liability. Conversely, it
is unclear why the very fact that a contract provision need not be interpreted
to determine the scope of tort liability should allow the latter to be asserted
independently of a concurrent contract claim — just because one claim’s
formal provenance differs from another’s does not mean the two are
normatively independent. At face value, then, Wikingerhof’s indispensability
principle seems both over-broad and under-inclusive, which renders its
application somewhat arbitrary.!>! This is probably unsurprising; like the
doctrine of illegality’s traditional “reliance” rule, rules which apply depending
on whether the claimant has pleaded a particular fact tend in many situations
to be too rigid to accommodate the concerns said to justify them.!>2

8 Mills, Party Autonomy, 187; Yeo, “Effective Reach”, 734-39.

149 wikingerhof v Booking.com, C-59/19, at [33].

See A. Dickinson, “Towards an Agreement on the Concept of ‘Contract’ in EU Private International
Law?” [2014] LM.C.L.Q. 466, 471.

!31 See H. Stratton, “The Uncertain Boundary Between Contract and Tort” (2021) 137(2) L.Q.R. 222, 225-26.
152 A, Burrows, 4 Restatement of the English Law of Contract (Oxford 2016), 225-29.
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A better (re)interpretation of Wikingerhof’s indispensability principle,
then, is one that ignores the technicalities of such formal reliance and
instead goes straight to the CJEU’s underlying concern in enunciating
it:133 the need to ensure that tort claims exist “independently of [a]
contract”.!>* This would then appear to align Wikingerhof’s indispensabil-
ity principle with Burrows’ “independence principle”, that only a tort claim
which “in essence ... is one to enforce a contract” should be precluded.!>>
But if this is so, Wikingerhof’s indispensability principle may be no limit on
recognising concurrent claims at all. In illustrating how the independence
principle operates, Burrows noted that concurrent liability should only
arise when “the thrust of the plaintiff’s claim[s]” are different:!3¢ if you
hire a workman to clean your chandelier but he destroys it instead,
you may sue him in negligence rather than breach of contract because
you are aggrieved about the interference with property rather than the
failure to perform.!'>7 But if all the independence/indispensability principle
requires is that there be different normative grounds for a claimant’s
separate complaints, then it is not really a limit on recognising concurrent
claims, but a mere restatement of its essential pre-requisite. The only claims
precluded by Wikingerhof’s “indispensability” principle, then, are tort claims
founded on, and only on, the breach of a contractual term between parties —
and there, there is no separate basis for liability other than the breach of the
agreement, and thus no basis for recognising concurrent claims at all.

The third limitation on the effects of recognising concurrent claims,
namely tort choice-of-law exceptions, is perhaps the most controversial —
if concurrent claims should be recognised when separate principled bases
exist for each, how can a rule that may potentially collapse both claims
into the contract claim be justified? As mentioned, these exceptions are trig-
gered either by the fact that the default applicable law under the default rule
was “fortuitous” (common law) or overshadowed by a “preponderance” of
factors pointing to another law, including but not limited to the fact that a
closely related contract is governed by that law (PILA, s. 12 and Rome II,
Article 4(3)). Properly understood, then, neither of these exceptions are
truly designed to preclude the effects of concurrent claims. Instead, they
simply ensure that tort choice-of-law rules do not favour one territorial
factor (the location of the act complained of or the location where the

153 For readings to this effect, see Dickinson, “Provinces”; M. Poesen, “Regressing into the Right Direction:

Non-contractual Claims in Proceedings Between Contracting Parties under Article 7 of the Brussels la
Regulation” (2021) 28 Maastricht Journal of European and Comparative Law 390. See also A. Briggs,
“Wikingerhof: A View from Oxford”, available at https://eapil.org/2020/12/07/briggs-on-wikingerhof/
(last accessed 8 April 2022), who based on this reading of Wikingerhof (unsurprisingly) called the deci-
sion “a disaster”.

154 Wikingerhof v Booking.com, C-59/19, at [33].

15 Burrows, Obligations, 21.

156 Tbid., at 23, emphasis added.

7 Ibid., at 25-26.
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damage is suffered) over other territorial or non-territorial factors which are
more significant given the nature of the tort alleged.!>® Thus, the common
law’s flexible exception operates only when the connection between the tort
and the initial applicable law is insignificant in absolute terms, because that
connection is “fortuitous”. Similarly, PILA, s. 12 and Rome II, Article 4(3)
demand that the connection between the tort and the default applicable law
be overshadowed by the connections that a “clear preponderance” of other
factors have with the tort; this logically imposes a requirement that the first
connection be insignificant, and the latter connections be very significant, in
relative terms.!>°

Thus, while differences exist between them, tort choice-of-law excep-
tions all share the same function of ensuring that torts are significantly con-
nected with their applicable laws. Importantly, we can also see this
significant connection requirement not as a limit on recognising concurrent
claims, but as another reflection of the essential pre-requisite for concurrent
claims: that a tort claim reflects genuine normative concerns independent of
those which support a contract claim. After all, in identifying connecting
factors, just as in the prior act of characterising issues, private international
law seeks to give effect to the various substantive private justice ideals
reflecting parties’ reasonable expectations.!®® Default tort connecting fac-
tors thus reflect value judgments about the law most closely connected to
a tort claim, assuming that the claim implicates certain normative substan-
tive justice concerns (that, given the kind of wrongdoing alleged, the law of
the territory where it occurs/causes damage should govern).!®! However,
when the claim does not substantially raise those concerns, the default con-
necting factors are deemed insignificant and set aside. In their place, tort
choice-of-law exceptions invoke alternative connecting factors to establish
a connection between the tort and the new applicable law. And these alter-
native connecting factors, like the default connecting factor, are also
selected on the assumption that the tort claim implicates certain other nor-
mative substantive justice concerns (e.g. that, given the kind of wrongdoing
alleged, the governing law should be that of which various territorial and
non-territorial connecting factors leans significantly in favour).

The selection of (default or alternative) connecting factors under (default
or alternative) tort choice-of-law rules is therefore a principled affair much
like the characterisation of issues: courts recognise connecting factors as
relevant, and others as irrelevant, on the basis of the normative concern
(s) implicated by the facts of parties’ dispute. It follows that the only

158 J. Basedow, “Escape Clauses” in J. Basedow et al. (eds.), Encyclopedia of Private International Law
(Cheltenham, UK and Northampton, MA 2017), 668.

159 See Owen v Galgey [2021] All E.R. (D.) 35, at [38]-[39].

160 A Mills, The Confluence of Public and Private International Law (Cambridge 2009), 8-10, 18.

'¢1 The usual justification being that tort claims serve public, conduct-regulating or loss-allocating func-
tions, which are connected to the localities where the wrongs occur; Mills, Party Autonomy, 397.

https://doi.org/10.1017/50008197322000897 Published online by Cambridge University Press


https://doi.org/10.1017/S0008197322000897

166 The Cambridge Law Journal [2023]

situation in which tort choice-of-law exceptions could choose the governing
law of a closely related contract as the sole connecting factor is when the
facts implicate only one normative concern: party autonomy. If other nor-
mative concerns apply, the exceptions would dilute that factor with
others.!%2 Only in that situation are the effects of recognising concurrent
claims eliminated, because only then is the law governing parties’ closely
related contract selected to govern the tort claim solely because it is the
law governing parties’ closely related contract. However, that result in
that situation is uncontroversial, because the essential pre-requisite of
recognising such claims (i.e. that a claimant’s separate claims be grounded
on different normative concerns) is absent. Thus, properly understood, tort
choice-of-law exceptions, like Wikingerhof’s indispensability principle, are
not really limits on the recognition of concurrent claims in private inter-
national law; the only situation in which they would have that effect is
when the essential pre-requisite for recognising such claims does not exist.

D. Defending Concurrent Claims

In sum, courts should recognise concurrent claims in private international
law as they do concurrent liability in domestic private law, because, in
both, principled legal categories are necessary, and their occasional overlap
is desirable to vindicate their underlying principles. This means that when-
ever a dispute implicates separate normative concerns in accordance with
the forum’s courts substantive theory of private (international) law, those
courts should recognise concurrent claims in contract and tort. The only
justifiable limit on concurrent claims is the parties’ intent that jurisdiction
or choice-of-law clauses in a related contract should cover tort claims as
well; every other ostensible limit simply re-iterates the essential pre-
requisite for recognising concurrent claims, that tort claims be based on
normative concerns separate from those which support contract claims.

But as noted in Section II, the opposition to concurrent claims in private
international law does not stop here — commentators further argue that
recognising concurrent claims would offend values and goals specific to
private international law: general goals like preventing disproportionate
defendant disadvantage; choice-of-law values like international uniformity;
and jurisdictional values like predictability and anti-fragmentation. The
argument here is that even if the existence of separate normative concerns
could by itself justify concurrent claims, the need to uphold these values
defeats that initial justification. Yet, properly understood, the need to
uphold private international law’s values requires no such thing.

162 As is generally the case when courts have applied PILA, s. 12 and Rome II, Article 4(3); see text accom-
panying notes 70-79 and 106-116 above.
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First, recognising concurrent claims would not disproportionately disad-
vantage defendants. In the choice-of-law context, Briggs’s expressed fear,
that recognising concurrent claims would compromise “equality of arms”
because it would “allow ... the claimant, more or less unilaterally, to
choose the law which will govern the substance of the dispute in a way
most favourable to him”,'63 is exaggerated. It is admittedly true that recog-
nising concurrent claims gives claimants the power to choose between
claims, and thus choice-of-law rules. But, as Briggs himself recognises, pri-
vate international law’s concern with equality is to prevent the claimant
from unilaterally choosing the applicable law.!* The availability of concur-
rent claims would not grant claimants this power, since the available claims
and choice-of-law rules are still dependent on private international law’s
judgment of which legal categories, formulated on principled grounds by
the law of the forum, actually relate to the facts of parties’ dispute. To
use Briggs’ terminology,!> while the claimant does have a “menu” of
choice-of-law rules available, that “menu” is itself catered for by the
forum’s legal system, on the basis of the normative concerns implicated
by the facts of parties’ dispute.

The same point can be made in the jurisdictional context, where recog-
nising concurrent claims also would not give claimants an unequal and uni-
lateral choice of forum. Private international law’s jurisdictional rules
represent normative connections between legal categories and various judi-
cial fora.!®® Thus, just as claimants may justifiably exercise free choice
within the closed universe of choice-of-law rules corresponding to the
legal categories to which parties’ dispute can be allocated, so too may
they justifiably exercise free choice within the closed universe of jurisdic-
tional rules corresponding to the same. Of course, a jurisdiction clause may
limit these choices, but that, as mentioned, is an uncontroversial
party-choice-based limit on the effects of recognising concurrent claims,
not a denial of such recognition in general.'¢”

Second, recognising concurrent claims would not threaten choice-of-law
specific values like international uniformity. For starters, it is not clear why
choice-of-law should seek to achieve international uniformity by denying
concurrent claims. This is because choice-of-law doctrine does not seek
uniformity for uniformity’s sake, because the identity of the grounds on
which legal systems converge is as important as the fact that they do con-
verge; as Alex Mills notes, “it is not enough to avoid potential inconsistent
legal treatment by selecting any single source of regulatory authority — it

163 Briggs, “Choice”, 19.

Savigny, Treatise, 145; Peari, “Savigny”, 114-15.
Briggs, “Choice”, 15.

166 Brownlie v Four Seasons [2018] 1 W.L.R. 192, at [31].
See text accompanying notes 147—-148 above.
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matters which source is chosen”.16® Since uniformity must be achieved not
at the expense of, but in tandem with, substantive justice,'®® we should
reject an approach to choice-of-law which denies concurrent claims even
when there are principled reasons for both claims to be recognised on the
facts, because that approach achieves uniformity only by unjustifiably
sacrificing principle. But even if international uniformity is choice-of-law’s
paramount goal, recognising concurrent claims would not at all frustrate it.
Of course, the existence of a single non-overlapping taxonomy of private
law categories — accepting for the moment that utopia is attainable —
would certainly ensure uniformity and decisional harmony.!7® Yet, properly
understood, it is the fact that a single taxonomy is adopted, rather than the
fact that the taxonomy’s categories do not overlap on particular facts, which
is essential for uniformity. If one single taxonomy exists, a dispute which
gives rise to concurrent claims will never be subject to inconsistent treat-
ment: the claimant may have a choice between claims, but the breadth of
that choice would be uniform no matter which court she proceeds in.
Third, recognising concurrent claims also would not threaten jurisdictional
values like predictability and anti-fragmentation. On anti-fragmentation first,
it is admittedly true that allocating different claims arising out of one factual
matrix to different courts would fragment proceedings. However, to argue
that concurrent claims should not be recognised so as to prevent such frag-
mentation is unhelpful, because this does not tell courts zow they should
go about denying concurrent claims to achieve that end, in particular
which of the concurrent claims should be subordinated to the other. This
puts courts in a bind: after all, if concurrent claims in contract and tort are
justified by the existence of two equal and separate normative concerns aris-
ing on a single factual matrix, neither concern can justifiably be subordinated.
Instead, then, the problem of fragmentation requires a claim-neutral practical
solution which does not choose between (and thus does not downplay) the
normative concerns that justify recognising concurrent claims in the abstract.
In the common law, the relevant claim-neutral method is forum non conve-
niens, a dominant enquiry in both disputes involving jurisdiction as of right
and discretionary jurisdiction, which allows courts to stay proceedings in
favour of any foreign court which they consider better placed to adjudicate
upon facts underlying multiple claims. Under Brussels Ia, the relevant claim-
neutral method involves rules like Articles 29 and 30, on the priority that the
court first legitimately seised of jurisdiction enjoys over others, that deter-
mine which of several courts with subject-matter connections to the parties’
dispute should have jurisdiction. It is beyond this article’s scope to discuss

168 Mills, Confluence, 18.

169 See M. Teo, “Public Law Adjudication, International Uniformity and the Foreign Act of State Doctrine”
(2020) 16(3) J. Priv. Int’l L. 361, 372-73.

170 Briggs, “Choice”, 16-17.
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whether the common law’s or Brussels Ia’s claim-neutral method is superior;
the only point made is that any claim-neutral method is a more appropriate
solution to the problem of fragmentation than a denial of concurrent claims.

The need to ensure predictability for the defendant, which justifies the jur-
isdictional rules for matters relating to contract and tort in Brussels Ia being
applied in a “mutually exclusive” manner,!”! also should not preclude clai-
mants from choosing between contract and tort claims with independent nor-
mative underpinnings leading to different jurisdictional consequences. As
Samuel Zogg notes, Articles 7(1)(a) and 7(2) may refer to one of two poten-
tial “objects of mutual exclusivity”: is the “matter” which relates to contract
or tort the “entire dispute” between parties, comprised of “all causes of action
contained in the proceedings/dispute”; or is it merely a “single cause of
action/claim™?!72 The answer, as the CJEU recognised in Kalfelis, is the lat-
ter: the object of mutual exclusivity is merely a portion of the claimant’s
“action”, so “different aspects of the same dispute” could be “adjudicated
upon by different courts”.!”? The CJEU made the same point in
Wikingerhof: it is the applicant’s “claims” which the court must classify as
“matters” relating to a contract or tort;'7* the essential task is thus “an exer-
cise in characterisation of the obligation ... underlying the claim”.17

Thus, under the Brussels regime, the claimant’s individual claims — more
precisely, the obligations on which they rely — are the “matters” that must
relate exclusively either to contract or tort. And this does not preclude, but
rather encourages, the recognition of concurrent claims: if two obligations
in contract and tort exist on the same set of facts, claimants may invoke either
of the relevant jurisdictional rules. But what of the broader concern that this
undermines predictability — should the defendant not know precisely the sin-
gle forum it will be sued in as soon as the dispute arises?

The answer is no, for three reasons. First, as the AG’s opinion in
Wikingerhof states, if this is what “predictability” requires, the Brussels
regime has never been able to achieve it, because it has always given the
claimant the freedom to choose between suing in the state selected by its
special jurisdictional rules or suing in the state of the defendant’s domi-
cile.'7¢ Second, “predictability” under Brussels Ia in truth requires not
that defendants know, but only that they be able to “reasonably foresee”,
where they would be sued.!”” Since concurrent claims exist only when a
single dispute implicates separate normative concerns reflective of parties
reasonable expectations, the courts seised under Articles 7(1)(a) and 7(2)

171 See e.g. ibid., at 30; Torremans and Fawcett, Cheshire, 268.

Zogg, “Accumulation”, 41-42.

173 1bid., at 42-43; Kalfelis v Bankhaus Schrider [1988] E.C.R. 5565, at [19]-[20].
174 Wikingerhof v Booking.com, C-59/19, at [30].

Dickinson, “Provinces”, 218-19, emphasis added.

176 Wikingerhof, Opinion, C-59/19, EU:C:2020:688 [84]-[85]; ibid., at 218.

177 Brussels Ia, Recital (16).
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should both be within the defendant’s reasonable contemplation. Third and
finally, if “predictability” did indeed require such knowledge rather than
reasonable foreseeability, it would be harmed rather than furthered if courts
took entire disputes rather than causes of action as the object of mutual
exclusivity. After all, if courts must choose between two normative con-
cerns raised on a single set of facts, they need a test to do so; and as the
CJEU’s experience since Brogsitter demonstrates, such tests either fail to
produce certain results!7® or collapse into a mere restatement of the essen-
tial pre-requisite of recognising concurrent claims.!”® By contrast, while the
recognition of concurrent claims would theoretically leave defendants
unable to know which of the two jurisdictional rules claimants will pick
from the outset, they will know that claimants are free to choose that
which best suits their interests; and this, paradoxically, creates certainty
in practice, since claimants will always choose the jurisdiction available
to them which best suits their interests.!8° Thus, the recognition of concur-
rent claims in contract and tort under the Brussels regime is no threat to the
value of predictability, and surprisingly enough is the best way to ensure
that defendants will be certain of the jurisdiction they will be sued in.

V. CONCLUSION

Private international law is often described as a paradigmatically different
enterprise from domestic private law: it is concerned with the choice
between legal systems rather than rules of law, and its underlying values
of uniformity, predictability and anti-fragmentation are concerned with
the allocation of disputes between legal systems rather than values which
impact the substantive outcomes of those disputes. Yet, domestic private
law and private international law do share important similarities, of
which the principled classification of disputes into legal categories is a
prime example. Thus, since in domestic law concurrent liability is justified
on the basis that overlaps between legal categories are an acceptable
by-product of retaining the principled basis of such categories, and since
characterisation in private international law occurs on a similarly principled
basis, so too should concurrent claims be recognised in private international
law. This justification for recognising concurrent claims in private inter-
national law supports the contemporary approach taken in the common
law and under EU Regulations, and is not foreclosed by concerns unique
to the field.

78 Dickinson, “Concept of ‘Contract’”, 471-73; Poesen, “Concurrent Liabilities”, 332.

179 See text accompanying notes 153157 above.

180 The only objection, then, is that this would allow the claimant the option to cherry-pick the best option
available to it. But as mentioned above, this objection holds no water, since that option is available to
the claimant because certain normative concerns implicated by the facts of parties’ dispute; see text
accompanying notes 163—166 above.
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