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Abstract
This article analyses the ICJ, one of the most eminent actors of the international legal regime, as an actor of
the international tax regime. So far, the ICJ’s role in tax dispute resolution has been a blind spot in the
literature.

The descriptive part of this article first discusses the case law of the PCIJ and ICJ that considers — albeit
incidentally — questions of taxation. These tax-related cases are categorized as (i) ‘wrongful taxation” constituting
the subject matter of the dispute; (ii) taxation as evidence for a ‘genuine link’ between the state and a national; or
(iii) taxation as an ‘effectivité to prove the de facto exercise of state authority over a given territory.

The second half of the descriptive analysis assesses the Court’s jurisdiction over tax disputes. Tax trea-
ties usually lack compromissory clauses. Yet, there are a number of jurisdictional bases that vest the Court
with the competence to sit over hypothetical tax treaty disputes, although certain reservations may render
the Court’s jurisdiction residual to other means of tax dispute settlement. Further, Article 344 TFEU pos-
sibly precludes EU member states from initiating IC] proceedings concerning tax treaty disputes with other
EU states.

The second, normative part of this article contemplates the Court as a future ‘World Tax Court’.
It briefly addresses (i) possible effects of the ICJ’s hypothetical involvement in tax disputes; (ii) whether
the ICJ might have a future role in tax dispute settlement in light of recent developments; and (iii) whether
it is even desirable to involve the Court in tax disputes.

Keywords: double tax treaties; international dispute resolution; international tax disputes; international tax law; jurisdiction of
the International Court of Justice

1. Introduction

The idea of engaging the “‘World Court’ with tax disputes is not new. For instance, the League of
Nations’ 1928 Draft Conventions for the Prevention of Double Taxation explicitly referred to the
possibility of dispute settlement by the Permanent Court of International Justice (PCIJ or the

*This article is based on a presentation held as part of a workshop on ‘The Settlement of Tax and Tax Treaty Disputes by
International Courts and Tribunals’, co-organized by GLOBTAXGOV, the Council on Economic Policies, the Asia Pacific FDI
Network, and the School of Law of the City University of Hong Kong on 17 June 2021. Other articles that originate from this
workshop can be found in the special section on ‘The Future of International Tax Disputes’ in the Asia Pacific Law Review
(2023, Vol. 31, No. 1). The author would like to thank the co-conveners, Julien Chaisse and Irma Mosquera Valderrama, for
the invitation to participate in this project and for their valuable input on drafts of this article.
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Court).! In 1949, the Netherlands proposed to set up a ‘fiscal chamber’ within the newly estab-
lished International Court of Justice (ICJ or the Court).> None of these propositions ever materi-
alized, and international tax law, along with the settlement of tax treaty disputes, branched off
from the discipline of public international law.

This separate evolution of international tax law and public international law is reflected in tax
treaties and international case law: tax treaties do not grant the ICJ jurisdiction, and in turn, the
ICJ has never ruled on any tax treaty disputes. In brief, there appears to be no appetite to settle tax
disputes before the Court. Yet, there is no intrinsic reason why international taxation should not
concern the Court. Indeed, the Court has repeatedly acknowledged - albeit only in passing - a
core feature of taxation, namely its vital role for state sovereignty.’

This article aims to reunite the discourse on ICJ dispute settlement and international tax law by
analysing the ICJ’s role in tax dispute resolution. Much has been written about the potential of
international tax arbitration to reform tax dispute settlement.* Yet, in stark contrast to the wealth
of literature on international tax arbitration, there is little scholarship on the ICJ’s role in tax dis-
pute settlement.’

This lack of scholarly attention is hardly surprising, considering the general alienation between
public international lawyers and international tax law. However, in the wake of recent efforts to
make international tax law fit (and fair) for our fast-paced, digital world in the twenty-first cen-
tury,® it is worthwhile to take a step back and reconsider international tax law within the broader
system of international dispute settlement. Accordingly, this article contemplates the IC], the big-
wig of international dispute resolution, as an actor of the international tax regime.

Another central and recurring question of this article is the relationship between the ICJ and
other actors with a role in tax dispute resolution: overlaps and potential conflicts arise in relation
to the tax treaty-specific ‘mutual agreement procedures’ (MAPs), tribunals engaged in interna-
tional tax arbitration, and, in the intra-EU context, the Court of Justice of the European
Union (CJEU).” However, any analysis of these alternative avenues of dispute settlement can only

11928 Bilateral Conventions for the Prevention of Double Taxation in the Special Matter of Direct Taxes, C.562.M.178.
1928.11. (1928), Draft Conventions 1la and 1c, Art. 14, and Draft Convention 1b, Art. 5 (... [The Contracting States] shall
be free ... to have recourse to any arbitral or judicial procedure which they may select, including reference to the Permanent
Court of International Justice as regards any matters which are within the competence of that Court under its Statue. Neither
the opening of the procedure before the body referred to above nor the opinion which it delivers shall in any case involve the
suspension of the measures complained of; the same rule shall apply in the event of proceedings being taken before the
Permanent Court of International Justice, unless the Court decides otherwise under Article 41 of its Statute.’).

ZECOSOC, Report of the Fiscal Commission, Supplement No. 2, UN Doc. E/1104-E/CN.8/49/REV.2 (1949), para. 28 (‘The
suggestion had been put forward that differences might be entrusted to a fiscal chamber to be set up within the International
Court of Justice or to a special international court for the settlement of such tax disputes. As a subsidiary question, there arose
the point whether individual taxpayers might address themselves directly to any such court or only through the intermediary
of their respective Governments. The Commission took the view that no practical case for considering this proposal had yet
emerged but that in any event it would be improper, were such a court to be established, for individual taxpayers to have a right
of access. It was the Commission’s opinion that provision for the mutual resolution of differences that might arise under
conventions should be made in each convention.’).

3M. Chrétien, A la Recherche du Droit International Fiscal Commun (1955), 208, at note 2.

See, e.g., L. Bantekas, ‘Interstate Arbitration in International Tax Disputes’, (2017) 8 Journal of International Dispute
Settlement 507; 1. Bantekas, “The Mutual Agreement Procedure and Arbitration of Double Taxation Disputes’, (2008) 1
Anuario Colombiano de Derecho Internaciona 182; W. Park and D. Tillinghast, Income Tax Treaty Arbitration (2004).

>See E. Van der Bruggen, ‘Compulsory Jurisdiction of the International Court of Justice in Tax Cases: Do We Already Have
an “International Tax Court”?’, (2001) 29 Intertax 250; L. Nobrega and S. Loureiro, ‘Mutual Agreement Procedure: Preventing
the Compulsory Jurisdiction of the International Court of Justice?’, (2009) 37 Intertax 529; see, most recently, a short discus-
sion in Bantekas (2017), ibid. at 527-9.

SOECD, ‘Statement on a Two-Pillar Solution to Address the Tax Challenges Arising from the Digitalisation of the
Economy’, 8 October 2021, available at www.oecd.org/tax/beps/statement-on-a-two-pillar-solution-to-address-the-tax-
challenges-arising-from-the-digitalisation-of-the-economy-october-2021.pdf.

“For contributions on other aspects of tax dispute settlement, see the recent special section on “The Future of International
Tax Disputes’, (2023) 31 Asia Pacific Law Review, convened by J. Chaisse and I. Mosquera Valderrama.
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be incidental in an article that focuses on tax dispute litigation before the PCIJ and ICJ from the
perspective of a public international lawyer. Although other means of tax dispute settlement war-
rant occasional reference and comparison, an in-depth analysis of the case law and potential of
other international courts and tribunals is beyond the scope of this study.

This article proceeds as follows. The next, descriptive Section 2 discusses the role of taxation in
the Court’s case law. As the Court has never heard a tax treaty dispute, this section takes a broad
view and investigates whether and in what context the Court has engaged with tax matters more
generally. Subsequently, Section 2 analyses existing bases for the Court’s jurisdiction over tax
treaty disputes, in particular compromissory clauses and optional clause declarations under
Articles 38(1) and (2) of the IC] Statute. Section 3, the normative part of this article, assesses
(i) anticipated effects of the Court’s involvement in tax treaty disputes; (ii) the likelihood of
tax dispute settlement by the ICJ in the future; and (iii) whether it is even desirable to involve
the Court in tax treaty disputes.

2. The lex lata of tax disputes before the ICJ

This section asks descriptive questions to establish the status quo of the Court’s (i) jurisprudence;
and (ii) jurisdiction relating to tax disputes. We will first screen the PCIJ’s and ICJ’s case law to see
whether and, if so, how the subject matter of taxation has featured in the Court’s past decisions.
Second, we will discuss whether any jurisdictional bases vest the Court with the competence to sit
over a hypothetical tax treaty dispute.

2.1 Taking stock: Taxation in the case law of the Court

Neither the PCIJ nor the IC] has ever dealt with a dispute concerning a double tax treaty.
However, both Courts occasionally had to consider — mostly incidental — questions of taxation
that did not relate to tax treaties but to other legal instruments. The cases that entailed tax-related
considerations can be categorized as follows: (i) ‘wrongful taxation’ as the actual subject matter of
the dispute; (ii) taxation as evidence for a ‘genuine link’ between the state and a national; and
(iii) taxation as an ‘effectivité’ to prove the exercise of state authority over a given territory.
The following review addresses the cases that belong to these categories in turn.

2.1.1 Cases on ‘wrongful taxation’ before the World Court
A handful of cases before the PCIJ and IC] revolved around claims that certain tax measures con-
stituted internationally wrongful acts.

The earliest example is the PCIJ’s 1932 judgment in Free Zones of Upper Savoy and the District
of Gex, which concerned French taxes levied at the frontier to free zones established by treaties
between France and Switzerland. Switzerland argued that these levies on imported goods (‘impor-
tation taxes’ in the Swiss diction) were incompatible with France’s treaty obligations to refrain
from imposing customs duties at these frontiers. The Court first reiterated a notion now known
as the Lotus principle: ‘the sovereignty of France is to be respected in so far as it is not limited by
her international obligations’® and further that ‘in case of doubt a limitation of sovereignty must be
construed restrictively’.’ Following these observations and a review of the parties’ past practice, the
Court determined that France had only agreed to abstain from erecting customs barriers but
retained its full sovereign rights to collect ‘fiscal taxes’ in the free zones. With respect to the specific

8Case of the Free Zones of Upper Savoy and the District of Gex (France/Switzerland), Judgment of 7 June 1932, PCIJ Rep
Series A/B No 46, 96, at 166; N. Nesi, ‘Free Zones of Upper Savoy and the District of Gex (France/Switzerland)’, in K. Gray
(ed.), Global Encyclopedia of Territorial Rights (2022).

9See France/Switzerland, ibid., at 167.
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French duties at stake, the Court ‘neither desire[d] nor [was] able to’!* decide whether they actu-
ally constituted fiscal taxes or customs duties in disguise.!! Thus, the Court concluded in its dis-
positif that, in abstracto, France retained ‘the right of the French Government to collect at the
political frontier fiscal duties not possessing the character of customs duties’? but refrained from
deciding on the lawfulness of the French duties.

In the abstract, the PCIJ further acknowledged that the levying of impermissible customs duties
under the guise of permissible fiscal taxes would be an ‘abuse of a right’ and thus contrary to
France’s treaty obligations; on the other hand, ‘an abuse cannot be presumed by the Court’.!?
The PCIJ also came up with a general distinction between taxes and customs duties in an obiter
dictum: ‘in principle, a tax levied solely because of importation or exportation across the frontier
must be regarded as a tax in the nature of a customs duty and consequently as subject to the
regulations relating thereto’.!* Thirty years later, the Court of Justice of the European
Communities adopted the same definition in EEC Commission v. Luxembourg and Belgium.'
In contemporary tax law, the PCIJ’s dictum still reflects the classic distinction between customs
duties and taxes.

Three further PCIJ or IC] cases concerned allegations of ‘wrongful taxation’: they deal with
taxation as ‘treatment’ of private persons in contravention of non-discrimination standards
(now often divided into the ‘national treatment’ and the ‘most-favoured-nation’ (MFN) standard).

The first of these cases is the PCIJ’s Prince von Pless case, which the German Reich instituted
against Poland in 1932 to claim violations of the non-discrimination clause in the 1922 Geneva
Convention concerning Upper Silesia.'® Germany claimed that the Polish Tax Office had imposed
discriminatory income taxes on the Prince von Pless, a Polish national belonging to the German
minority (‘of German race and language’’) in Polish Upper Silesia.'® The PCIJ never decided on
this tax dispute because the German Reich ultimately asked for the case to be discontinued.'

In Electricity Company of Sofia and Bulgaria, Belgium argued that Bulgaria had passed an
income tax law that discriminated against a Belgian company operating in Bulgaria.” In its
1939 judgment on Bulgaria’s preliminary objections, the PCIJ held this tax-related claim inadmis-
sible, as Belgium had not established that ‘before the filing of the Application, a dispute had arisen’
between the two states.”! The case was interrupted by the German invasion of Belgium in 1940 and
was never resumed before the newly established IC].

In the case US Nationals in Morocco before the ICJ, the USA contended in a counter-claim that
France had disregarded the ‘fiscal immunity’ (i.e., tax exemption) of US nationals in France’s

Tbid., at 168.

"The Court did, however, describe the French taxes in a way that made them sound like (permissible) ‘fiscal taxes’: ‘[the
French] charges are not duties and taxes on the importation or exportation of goods but are duties and taxes also levied on the
same articles produced or manufactured in France’ (ibid., at 167).

Ibid., at 172.

PIbid., at 167.

Mbid., at 168.

BJoined Cases 2/62 and 3/62, Commission of the European Economic Community v. Grand Duchy of Luxembourg and
Kingdom of Belgium, [1962] ECLLEU:C:1962:45, at 432-3; A. Gattini, ‘Free Zones of Upper Savoy and Gex Case’, in Max
Planck Encyclopedia of Public International Law (2009), para. 17; Nesi, supra note 8.

1$Case concerning the Administration of the Prince von Pless (German Reich v. Poland), Application Instituting Proceedings
of 18 May 1932, PCIJ Rep Series C No 70, at 10.

Ibid.

18Case concerning the Administration of the Prince von Pless (German Reich v. Poland), Preliminary Objection, Order of 4
February 1933, PCIJ Rep Series A/B No 52, at 11.

YCase concerning the Administration of the Prince von Pless (German Reich v. Poland), Order of 2 December 1933, PCIJ Rep
Series A/B No 59.

Electricity Company of Sofia and Bulgaria (Belgium v. Bulgaria), Preliminary Objections, Judgment of 4 April 1939, PCIJ
Rep Series A/B No 77, at 64.

2bid., at 83.
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protectorate in Morocco.?” According to the USA, collecting taxes from US nationals was contrary
to the MFN clause contained in the 1836 Treaty between Morocco and the USA, a treaty which
was also binding on France in its administration of Morocco. The USA argued that this MEN
clause imported fiscal immunities granted in treaties between Morocco and third states (namely
the UK and Spain) into the 1837 Morocco-USA Treaty and thereby applied to US nationals living
in the French protectorate.”> The Court rejected this argument since the relevant provisions in
Morocco’s treaties with the UK and with Spain had been either abrogated or renounced and could
thus not be invoked under an MFN clause.** Further, the Court disagreed with the USA’s reading
of other treaties that allegedly stipulated fiscal immunity for US nationals.”

Finally, the ICJ’s Dispute regarding Navigational and Related Rights*® between Costa Rica and
Nicaragua has been discussed as a tax-related ICJ case in the literature,”” although the charges at
stake may be better understood as fees for services. In substance, the Court agreed with Costa
Rica’s claim that Nicaragua had violated the freedom of navigation under the 1858 Treaty of
Limits, which entailed an ‘obligation not to impose any charges or fees on Costa Rican vessels
and their passengers for navigating on the [San Juan River]’.?

2.1.2 Diplomatic protection and tax obligations
The second category of tax-related considerations before the IC] arose in the context of the law of
diplomatic protection.

In Nottebohm, Guatemala maintained that it was under no obligation to recognize
Liechtenstein’s exercise of diplomatic protection in favour of Mr Nottebohm, who had previously
acquired Liechtenstein nationality through naturalization.”” The Court agreed with Guatemala
and held that Nottebohm’s fiscal obligations owed to Liechtenstein in the form of a naturalization
tax did not suffice to establish the requisite ‘genuine connection’ between Nottebohm and
Liechtenstein.*

Barcelona Traction prompted the Court to address how corporate tax planning affected diplo-
matic protection. The Court decided that Belgium lacked standing, as it could not exercise
diplomatic protection for a company incorporated in Canada, even if the company was largely
held by Belgian shareholders.”® According to the Court, this outcome withstood arguments of

2Case concerning Rights of Nationals of the United States of America in Morocco (France v. United States), Judgment of
27 August 1952, [1952] ICJ Rep. 176.

Z1bid., at 203-4.

*Ibid., at 204-5.

B1bid., at 205-7; cf. Case concerning Rights of Nationals of the United States of America in Morocco (France v. United States),
Judgment of 27 August 1952, [1952] IC] Rep. 215, 222-4 (Judges Hackworth, Badawi, Levi Carneiro and Sir Benegal Rau,
Dissenting Opinion).

2Dispute regarding Navigational and Related Rights (Costa Rica v. Nicaragua), Judgment of 13 July 2009, [2009] ICJ Rep.
213.

?7See Bantekas (2017) supra note 4, at 528-9.

2See Costa Rica v. Nicaragua, supra note 26, paras. 120, 122-123.

P Nottebohm Case (Second Phase) (Liechtenstein v. Guatemala), Judgment of 6 April 1955, [1955] ICJ Rep. 4.

Ibid., at 25-6 (‘There is no allegation of any economic interests or of any activities exercised or to be exercised in
Liechtenstein, and no manifestation of any intention whatsoever to transfer all or some of his interests and his business
activities to Liechtenstein. It is unnecessary in this connection to attribute much importance to the promise to pay the taxes
levied at the time of his naturalization. The only links to be discovered between the Principality and Nottebohm are the short
sojourns already referred to and the presence in Vaduz of one of his brothers . .. Naturalization was asked for not so much for
the purpose of obtaining a legal recognition of Nottebohm’s membership in fact in the population of Liechtenstein, as it was to
enable him to substitute for his status as a national of a belligerent State that of a national of a neutral State, with the sole aim of
thus coming within the protection of Liechtenstein but not of becoming wedded to its traditions, its interests, its way of life or
of assuming the obligations — other than fiscal obligations — and exercising the rights pertaining to the status thus acquired.”)
(emphasis added).

3 Barcelona Traction, Light and Power Company, Limited (Belgium v. Spain), Judgment of 5 February 1970,
[1970] ICJ Rep. 3.
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equity since the incorporation of companies abroad was often motivated by tax advantages -
advantages the shareholders had to balance against the risk of closing the door to diplomatic pro-
tection by their state of nationality.*?

2.1.3 Taxation as proof of state authority over territory

The third line of IC] case law entails considerations of taxation in boundary disputes. The 1959
Case concerning Sovereignty over Certain Frontier Land between Belgium and the Netherlands was
the Court’s first case that featured taxation as an effectivité.>* In this case, the Netherlands argued
that Belgium had lost its legal title over the disputed plots by prolonged non-assertion of authority
and by Belgium’s acquiescence to the Netherlands’ exercise of territorial sovereignty.** To support
this claim, the Netherlands invoked its practice of tax collection - allegedly undisturbed by any
resistance or protest by Belgium - as evidence for its exercise of sovereignty over the disputed
plots. Belgium on the other hand responded that it had been unaware of the Dutch practice
of tax collection.’® The Court observed that ‘the acts relied upon by the Netherlands [were] largely
of a routine and administrative character performed by local officials’ and ruled that they were
‘insufficient to displace Belgian sovereignty’.’

Since then, parties in various territorial disputes have sought to substantiate their claims, often
concerning boundaries of post-colonial territories in light of the uti possidetis doctrine,” by refer-
ring to their practice of tax collection as an ‘effectivité’.*® In the Frontier Dispute between Burkina
Faso and Mali, the Chamber of the ICJ defined colonial effectivités as ‘the conduct of the admin-
istrative authorities as proof of the effective exercise of territorial jurisdiction in the region during
the colonial period’,*” which in turn ‘may be of value as evidence of the position of the provincial
boundary’.*

Crucially, the Court has consistently held that proof of legal title trumps colonial and post-
independence effectivités, including tax collection — unless the state holding the title acquiesced
in the passing of title to the other state.*! If legal title cannot be ascertained for either state, how-
ever, effectivités may suffice to establish sovereignty if they entail an ‘intention and will to act as
sovereign’ and constitute an ‘actual exercise and display’ of authority over the territory.**

321bid., para. 99 (‘It should also be observed that the promoters of a company whose operations will be international must
take into account the fact that States have, with regard to their nationals, a discretionary power to grant diplomatic protection
or to refuse it. When establishing a company in a foreign country, its promoters are normally impelled by particular con-
siderations; it is often a question of tax or other advantages offered by the host State. It does not seem to be in any way
inequitable that the advantages thus obtained should be balanced by the risks arising from the fact that the protection of
the company and hence of its shareholders is thus entrusted to a State other than the national State of the share-holders.’).

3Case concerning Sovereignty over certain Frontier Land (Belgium/Netherlands), Judgment of 20 June 1959, [1959]
ICJ Rep. 209.

*Ibid., at 217, 227-9.

#Ibid., at 228.

3Ibid., at 229.

%7See G. Nesi, ‘Uti Possidetis Doctrine’, in Max Planck Encyclopedia of Public International Law (2018).

38Case concerning the Land, Island and Maritime Frontier Dispute (El Salvador/Honduras: Nicaragua Intervening),
Judgment of 11 September 1992, [1992] IC] Rep. 351, para. 337; Maritime Delimitation and Territorial Questions between
Qatar and Bahrain (Qatar v. Bahrain), Merits, Judgment of 16 March 2001, [2001] IC] Rep. 40, paras. 41, 55, 75; Land
and Maritime Boundary between Cameroon and Nigeria (Cameroon v. Nigeria: Equatorial Guinea Intervening), Judgment
of 10 October 2002, [2002] IC] Rep. 303, paras. 68, 170, 218, 222-223; Frontier Dispute (Benin/Niger), Judgment of 12
July 2005, [2005] IC] Rep. 90, paras. 78, 90-91; Territorial and Maritime Dispute between Nicaragua and Honduras in
the Caribbean Sea (Nicaragua v. Honduras), Judgment of 8 October 2007, [2007] IC] Rep. 659, para. 192.

3Frontier Dispute (Burkina Faso/Republic of Mali), Judgment of 22 December 1986, [1986] IC] Rep. 554, para. 63.

4See El Salvador/Honduras, supra note 38, para. 45.

“ISee Burkina Faso/Republic of Mali, supra note 39, para. 63; with respect to taxation see, e.g., Cameroon v. Nigeria, supra
note 38, para. 223.

2] egal Status of Eastern Greenland (Denmark v. Norway), Judgment of 5 September 1933, PCIJ Rep Series A/B No 53, at 46;
with respect to taxation see Nicaragua v. Honduras, supra note 38, paras. 207-208.
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Further, the Court has accepted the payment of taxes as evidence that the taxed activity was
undertaken with governmental authorization.*’ This is relevant because activities by private per-
sons can only ‘be seen as effectivités if they ... take place on the basis of official regulations or
under governmental authority’.** In other words, taxation may not only constitute an effectivité in
itself but may also qualify acts undertaken by private actors as (state-sanctioned) effectivités.

2.2 ICJ jurisdiction over tax treaty disputes

Double tax treaties are bilateral treaties between states and thus fall within the scope of the Court’s
personal jurisdiction, which is limited to inter-state (i.e., ‘horizontal’) disputes. However, tax trea-
ties also benefit private persons, which may give rise to ‘vertical’ disputes, i.e., between taxpayers
and states.

Private persons lack standing before the Court. Therefore, taxpayers can only have indirect
recourse to the Court if their state of nationality espouses their claim through diplomatic protec-
tion.*> Yet, this avenue of diplomatic protection may not be open under tax treaties due to an
idiosyncrasy: their application ratione personae is usually tied to taxpayers’ residence, not to their
nationality.® In contrast, public international law insists on nationality as the fundamental link
between private persons and the state vested with the right to exercise diplomatic protection.

Since states may only exercise diplomatic protection in favour of their nationals, there are cer-
tain constellations in which a taxpayer’s individual rights under a tax treaty cannot be asserted by
any state. For instance, if a taxpayer is not a national (but only a tax resident) of either contracting
state of a given tax treaty, a case brought on the basis of diplomatic protection would be inad-
missible. Under these circumstances, the taxpayer’s state of nationality is not a party to the appli-
cable tax treaty and would therefore lack standing to bring a claim on behalf of their national.
Conversely, the taxpayer’s state of residence cannot espouse any claims of non-nationals. As a
result, vertical tax treaty disputes of this constellation face an insurmountable obstacle with respect
to the Court’s jurisdiction.”” Of course, aside from vertical disputes, the contracting parties may
still claim the violation of their own (i.e., horizontal) rights under the relevant tax treaty that exist
in parallel to any taxpayer rights.*®

In principle, tax treaty disputes do not give rise to any tax-specific issues concerning the Court’s
consensual jurisdiction. This is to say that the Court could theoretically hear tax treaty disputes
through any of its four jurisdictional bases: through special agreements or compromissory clauses
(Article 36(1) of the ICJ Statute), based on optional clause declarations (Article 36(2) of the IC]J
Statute), or pursuant to forum prorogatum. As neither special agreements nor forum prorogatum
give rise to any notable issues in the present context, the following sub-section concentrates on
compromissory clauses and optional clause declarations.

2.2.1 The ICJ’s ‘residual’ jurisdiction and alternative dispute settlement for tax treaty disputes

Before entering into this analysis, it is worthwhile to discuss a defining feature of modern tax
treaties that may affect the Court’s consensual jurisdiction under Articles 36(1) and 36(2) of
the ICJ Statute. The current architecture of international tax law typically provides for dispute

“3See Nicaragua v. Honduras, ibid., para. 207.

USovereignty over Pulau Ligitan and Pulau Sipadan (Indonesial Malaysia), Judgment of 17 December 2002, [2002] ICJ
Rep. 625, para. 140.

“SPanevezys-Saldutiskis Railway Case (Estonia v. Lithuania), Judgment of 28 February 1939, PCIJ Rep Series A/B No 76, 4,
at 16; ILC Draft Articles on Diplomatic Protection, 2006 YILC, Vol. II (Part Two), Art. 3(1).

46See 2017 OECD Model Tax Convention, Art. 1(1); the non-discrimination provision in Art. 24(1) of the OECD Model
Tax Convention is a noteworthy exception, as it only extends national treatment to nationals of the contracting states, regard-
less of the national’s residence.

47See also Bantekas (2017), supra note 4, at 522.

BLaGrand (Germany v. United States of America), Judgment of 27 June 2001, [2001] ICJ Rep. 466, para. 42.
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settlement via MAPs. Article 25 of the OECD Model Tax Convention on Income and on Capital
(OECD MTC), the blueprint for most tax treaties,* ‘institutes a [MAP] for resolving difficulties
arising out of the application of the Convention in the broadest sense of the term’.”’

Article 25(1) provides for the resolution of specific, vertical tax treaty disputes: any private
person who believes their rights under the applicable tax treaty have been violated may present
their case to the ‘competent authority’ of the respective contracting state, irrespective of any avail-
able domestic remedies.”" Competent authorities are representatives of the state organ responsible
for tax treaties (most commonly the Ministry of Finance), who have the authority to negotiate on
behalf of the state.®® Article 25(2) of the OECD MTC further stipulates that:

2. The competent authority shall endeavour, if the objection [by the taxpayer] appears to it to
be justified and if it is not itself able to arrive at a satisfactory solution, to resolve the case by
mutual agreement with the competent authority of the other Contracting State, with a view to
the avoidance of taxation which is not in accordance with the Convention. Any agreement
reached shall be implemented notwithstanding any time limits in the domestic law of the
Contracting States.

Article 25(2) of the OECD MTCs embodies the traditional, state-centric system of international
law: the settlement of vertical disputes remains fully mediated through the states, i.e., taxpayers do
not attain the status of a formal party to the MAP. Notably, inter-state tax arbitration has become
more common in recent years, and Article 25(5) of the OECD MTC now envisages arbitration as a
second step of dispute settlement if the MAP does not lead to an agreement.”

Beyond vertical tax treaty disputes, Article 25(3) of the OECD MTC addresses ‘interpretive
mutual agreements’,”* which concern horizontal disputes of a general nature:

3. The competent authorities of the Contracting States shall endeavour to resolve by mutual
agreement any difficulties or doubts arising as to the interpretation or application of the
Convention ...

In brief, tax treaties that adopt Article 25 of the OECD MTC contain a pactum de negotiando, a
duty to negotiate: ‘the competent authorities are obliged to seek to resolve the case in a fair and
objective manner, on its merits, in accordance with the terms of the Convention and applicable
principles of international law on the interpretation of treaties’.® Yet, the competent authorities

“E. Ash and O. Marian, ‘The Making of International Tax Law: Empirical Evidence from Tax Treaties Text’, (2020) 24
Florida Tax Review 151, at 174.

592017 OECD Model Tax Convention on Income and on Capital, Commentary to Art. 25, at 429, para. 1 (OECD MTC).

SIArt. 25(1) of the OECD MTC reads as follows: ‘Where a person considers that the actions of one or both of the
Contracting States result or will result for him in taxation not in accordance with the provisions of the Convention, he
may, irrespective of the remedies provided by the domestic law of those States, present his case to the competent authority
of either Contracting State. The case must be presented within three years from the first notification of the action resulting in
taxation not in accordance with the provisions of the Convention.’

52]. Merrills, International Dispute Settlement (2017), 8; OECD MTC Commentary, supra note 50, at 451, para. 53.

53For an overview see Bantekas (2017), supra note 4, at 516-7, 522-5; see also EC Convention on the Elimination of Double
Taxation in Connection with the Adjustment of Profits of Associated Enterprises, 90/436/EEC (1990) OJ L225, which envi-
sages international tax arbitration in Art. 7(1).

>4, F. Avery Jones et al., ‘The Legal Nature of the Mutual Agreement Procedure under the OECD Model Convention’,
(1979) British Tax Review 333, at 335; paragraph 13 of the commentary to Conclusion 4 of the 2018 ILC Conclusions on
Subsequent Agreements and Subsequent Practice in relation to the Interpretation of Treaties mentions interpretive mutual
agreements as an example for subsequent agreements (UN Doc. A/73/10).

5See OECD MTC Commentary, supra note 50, at 450, para. 50.

*¢Ibid., at 429, para. 5.1; Nobrega and Loureiro, supra note 5, at 540.
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are under no obligation to achieve a result: ‘an obligation to negotiate does not imply an obligation
to reach an agreement’.”’

If states succeed in concluding a mutual agreement, the agreement is binding between the con-
tracting states as a matter of international law. Its legal effect in the domestic context, e.g., whether
it is directly binding upon tax authorities applying the treaty, depends on the respective domestic
system.”

The classification of MAPs as negotiations is central to the assessment of the Court’s consen-
sual jurisdiction over tax treaty disputes. Many of the jurisdictional clauses discussed below only
give the Court residual jurisdiction: they only apply if the disputing parties have not agreed on
alternative means for the peaceful settlement of the respective dispute. Negotiations, defined by
the PCIJ as a ‘genuine attempt by one of the disputing parties to engage in discussions with the
other disputing party, with a view to resolving the dispute’,”® feature as a means of peaceful dispute
settlement listed in Article 33(1) of the UN Charter. Consequently, the MAPs envisioned in most
tax treaties likely count as an alternative means of dispute settlement that precludes the Court’s
residual jurisdiction.®

This means that the mere obligation to engage (even unsuccessfully) in MAPs may perma-
nently exclude tax treaty disputes from the respective states’ consent to residual ICJ jurisdiction.
However, this assessment must be taken with a grain of salt: as of yet, there is no ICJ case law to
confirm that negotiations preclude the Court’s competence under residual jurisdiction clauses.®!

2.2.2 Compromissory clauses (Article 36(1) of the ICJ Statute)

Article 36(1) of the ICJ Statute provides that ‘[t]he jurisdiction of the Court comprises ... all
matters specially provided for in the Charter of the United Nations or treaties and conventions
in force’. Two types of compromissory clauses are discussed in turn: (i) general treaties for the
peaceful resolution of disputes, which contain compromissory clauses vesting the Court with
jurisdiction over any kind of international dispute between the treaty parties; and (ii) specialized
treaties with compromissory clauses, commonly concerning the ‘interpretation and application’ of
the respective treaty.

2.2.2.1 General treaties for peaceful dispute resolution. This part only discusses the three multilateral
dispute settlement conventions that are currently in force.®?

*Railway Traffic Between Lithuania and Poland, PCIJ Advisory Opinion of 15 October 1931, PCIJ Rep Series A/B No 42, at
12; OECD MTC Commentary, supra note 50, at 441, para. 37.

%8See OECD MTC Commentary, ibid., at 430-1, para. 6.2, and at 451, para. 54; for example, the domestic law of France,
Belgium, and Spain stipulates that MAP decisions may be disregarded if they are in contradiction with domestic law.

See Railway Traffic, supra note 57, at 116.

%0See Nobrega and Loureiro, supra note 5, at 542.

¢l Australia claimed (unsuccessfully) that the respective dispute fell outside the scope of the Court’s residual jurisdiction,
although not by virtue of a pactum de negotiando, in Certain Phosphate Lands in Nauru (Nauru v. Australia), Preliminary
Objections, Judgment of 26 June 1992, [1992] IC]J Rep. 240, paras. 8-11; further, the Court upheld Russia’s preliminary objec-
tion in Georgia v. Russia, where the relevant compromissory clause made prior negotiations a precondition for the Court’s
jurisdiction (Application of International Convention on Elimination of All Forms of Racial Discrimination (Georgia v. Russian
Federation), Preliminary Objections, Judgment of 1 April 2011, [2011] ICJ Rep. 70, para. 184); most recently, the Court
decided that an MOU between the disputing parties and dispute settlement provisions under UNCLOS did not constitute
an alternative method of dispute settlement that excluded the Court’s jurisdiction in Maritime Delimitation in the Indian
Ocean (Somalia v. Kenya), Preliminary Objections, Judgment of 2 February 2017, [2017] ICJ Rep. 3.

©2C. Tams, ‘The Continued Relevance of Compromissory Clauses as a Source of IC] Jurisdiction’, in T. Giegerich (ed.), A
Wiser Century?: Judicial Dispute Settlement, Disarmament and the Laws of War 100 Years after the Second Hague Peace
Conference (2009), 461, at 471.
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The most prominent example of a general treaty on dispute resolution is the 1948 American
Treaty on Pacific Settlement (Pact of Bogota),* ratified by 14 states®* and the jurisdictional basis
of numerous ICJ cases.® The compromissory clause in Article XXXI of the Pact of Bogota® pro-
vides for residual IC] jurisdiction: parties may seize the Court unilaterally if the dispute has not
been resolved through conciliation and if the disputing treaty parties have not agreed upon dispute
settlement through arbitral proceedings (Article XXXII).®”

The 1957 European Convention for the Peaceful Settlement of Disputes, another general treaty
on dispute resolution, is currently in force for 14 European states.®® Article 28 renders the ICJ’s
jurisdiction residual: the compromissory clause in Article 1 only applies absent alternative dispute
settlement ‘which ... provide[s] for a procedure entailing binding decisions’.%’ So far, this con-
vention was invoked as the jurisdictional basis of two IC]J cases, namely the 2005 Certain Property
and the 2012 Jurisdictional Immunities cases.”’

Finally, the oldest general treaty for dispute resolution is the 1928 General Act for the Pacific
Settlement of International Disputes (General Act), which was amended in 1949 to expressly
account for the succession of the ICJ to the PCIJ.”! The General Act provides for ICJ jurisdiction
that is residual only to arbitration but not to other types of dispute settlement.”? To date, the Court
has always found jurisdictional defects whenever states invoked the General Act’s compromissory
clause.”® The 1928/1949 General Act has 21 state parties, although some of these states have dis-
puted that the 1928 version (and thus, their ratification) is still in force, arguing that the original,
pre-ICJ General Act had succumbed to desuetudo.”*

All three of these conventions only equip the Court with some degree of residual jurisdiction.
Under the Pact of Bogotd and the General Act, the ICJ’s jurisdiction is excluded if the disputing
parties have agreed to resolve the respective dispute through arbitral proceedings. Accordingly, an
existing agreement to arbitrate tax disputes would preclude the compromissory clauses in these
two conventions. Absent an arbitration clause, the Court has jurisdiction in parallel to the pactum
de negotiando enshrined in the tax treaty’s MAP clause.

631948 American Treaty on Pacific Settlement, 30 UNTS 55.

%4Currently, the treaty parties are: Bolivia, Brazil, Chile, Costa Rica, Dominican Republic, Ecuador, Haiti, Honduras,
Mexico, Nicaragua, Panama, Paraguay, Peru, and Uruguay; the Pact of Bogotd has been denounced by El Salvador and
Colombia.

%See R. Kolb, The International Court of Justice (2013), 396.

@ Art. XXXI, Pact of Bogota: ‘In conformity with Article 36, paragraph 2, of the Statute of the International Court of Justice, the
High Contracting Parties declare that they recognize, in relation to any other American State, the jurisdiction of the Court as
compulsory ipso facto, without the necessity of any special agreement so long as the present Treaty is in force, in all disputes of a
juridical nature that arise among them concerning: (a) The interpretation of a treaty; (b) Any question of international law .. .".

’See Kolb, supra note 65, at 399.

81957 European Convention for the Peaceful Settlement of Disputes, 329 UNTS 243, Art. 1 (‘The High Contracting Parties
shall submit to the judgement of the International Court of Justice all international legal disputes which may arise between
them including, in particular, those concerning: (a) the interpretation of a treaty;

(b) any question of international law ...’); the current treaty parties are: Austria, Belgium, Denmark, Germany, Italy,
Luxembourg, Liechtenstein, Malta, the Netherlands, Norway, the Slovak Republic, Switzerland, Sweden, and the United
Kingdom.

“Ibid., Art. 28.

Certain Property (Liechtenstein v. Germany), Preliminary Objections, Judgment of 10 February 2005, [2005] IC] Rep. 6,
paras. 39-52; Jurisdictional Immunities of the State (Germany v. Italy: Greece intervening), Judgment of 3 February 2012,
[2012] ICJ Rep. 99, paras. 39-50.

711949 (Revised) General Act for the Pacific Settlement of International Disputes, 71 UNTS 101; Kolb, supra note 65, at 397.

2See General Act, Art. 17.

73See Kolb, supra note 65, at 395-6.

74The following states are subject to the compromissory clause in Art. 17 of the General Act: Australia, Belgium, Burkina
Faso, Canada, Denmark, Estonia, Ethiopia, Finland, Greece, Ireland, Italy, Latvia, Luxembourg, the Netherlands, New
Zealand, Norway, Pakistan, Peru, Spain, Sweden, and Switzerland; see Kolb, ibid., at 395-6.
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The Court’s jurisdiction over tax treaty disputes might be even more limited under the 1957
European Convention. Given that a pactum de negotiando obliges states to engage in ‘alternative
dispute settlement’ with a view to binding results, MAPs alone - even absent an arbitration
clause — might override the compromissory clause in the 1957 European Convention.

2.2.2.2 Specialized treaties with compromissory clauses. The Court’s consensual jurisdiction under
the second type of compromissory clauses is usually limited to the ‘interpretation and application’
of the specific treaty containing the clause. The ICJ’s website lists around 320 treaties with such
compromissory clauses.

Double tax treaties typically do not contain compromissory clauses. However, exceptions exist.
For instance, Article 41(5) of the 1992 Tax Treaty between Germany and Sweden refers the reso-
lution of ‘international legal questions’ to either the 1957 European Convention (which, in turn,
vests the Court with jurisdiction) or inter-state arbitration.”” In parallel to these avenues of dispute
resolution, Article 40 of the Germany-Sweden Tax Treaty provides for a MAP, which also
enshrines the aggrieved taxpayers’ right to be heard (Article 41(4)).

Double tax treaties are not the only treaties that deal with matters of taxation. Some treaties
with compromissory clauses govern specific questions of international taxation in addition to
other, non-tax related issues. A noteworthy example is the 1955 European Convention on
Establishment, in force for 12 European states (nine of which are EU member states).”®
Article 31 of this Convention contains a compromissory clause, and Article 21 stipulates the obli-
gation to afford national treatment, i.e., non-discrimination, concerning the taxation of nationals
of other treaty parties.”” A dispute concerning the interpretation or application of Article 21 would
constitute a tax-related dispute under the Court’s jurisdiction.

Yet, a hypothetical ICJ case between two EU member states based on the 1955 European
Convention on Establishment might create issues reminiscent of the 2006 European Court of
Justice (ECJ) decision in MOX Plant or, more recently, the 2018 CJEU decision in Achmea.”®
In Achmea, the CJEU held that arbitration clauses in intra-EU investment treaties were invalid,
as they violated Articles 267 and 344 of the Treaty on the Functioning of the European Union
(TFEU) - that is, the autonomy of EU law.”” The CJEU came to the same general conclusion
in its earlier Opinion 2/13 when it stated that:

[A]n international agreement cannot affect the allocation of powers fixed by the Treaties or,
consequently, the autonomy of the EU legal system, observance of which is ensured by the
court. That principle is notably enshrined in Article 344 TFEU, according to which Member
States undertake not to submit a dispute concerning the interpretation or application of the
Treaties to any method of settlement other than those provided for therein.*’

5E. Van der Bruggen, ‘About the Jurisdiction of International Courts to Settle Tax Treaty Disputes’, in M. Lang and
M. Ziger (eds.), Settlement of Disputes in Tax Treaty Law (2002), 501, at 521-2.

761955 European Convention on Establishment, 529 UNTS 141; the current states parties are: Belgium, Denmark,
Germany, Greece, Ireland, Italy, Luxembourg, the Netherlands, Norway, Sweden, Turkey, and the UK.

77Art. 21(1): ‘Subject to the provisions concerning double taxation contained in agreements already concluded or to be
concluded, nationals of any Contracting Party shall not be liable in the territory of any other Party to duties, charges, taxes
or contributions, of any description whatsoever, other, higher or more burdensome than those imposed on nationals of the
latter Party in similar circumstances; in particular, they shall be entitled to deductions or exemptions from taxes or charges and
to all allowances, including allowances for dependants.” Ireland, Turkey, and the United Kingdom have made reservations or
declaration with respect to this provision.

78In MOX Plant, Ireland violated Community law by initiating arbitral proceedings under Art. 287(1)(c) of UNCLOS con-
cerning a case that related to the interpretation and application of Community Law (Case C-459/03, European Commission v.
Ireland, [2006] ECLI:EU:C:2006:345); Case C-284/16, Slovak Republic v. Achmea BV, [2018] ECLI:EU:C:2018:158; to date, this
type of conflict has never arisen between the ICJ and the CJEU.

7See Achmea, ibid., at 58-60.

890pinion 2/13, Accession of the European Union to the ECHR, [2014] ECLLEU:C:2014:2454, at 201.
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Hypothetically, an ICJ judgment on an intra-EU tax dispute might call the autonomy of EU law
into question. Of course, this depends on whether the dispute before the ICJ ‘may relate to the
interpretation both of [the European Convention on Establishment] and of EU law’.®!

The CJEU held in Achmea that the mere possibility of the interpretation or application of EU
law by ‘a body which is not part of the judicial system of the EU [and] is provided for by an
agreement which was concluded not by the EU but by Member States™? suffices to violate the
autonomy of EU law. Although the EU member states have retained their exclusive competence
with respect to direct taxation, the wealth of CJEU case law on matters of taxation - including the
application of tax treaties® - reveals considerable overlap between EU law and the tax law of EU
member states. This is due to the interaction between taxation and the fundamental freedoms of
the EU internal market: just like investment law, tax law affects the free movement of goods, per-
sons, services, and capital within the EU.%* Tax measures that affect the free movement of EU
citizens possibly violate EU law - which may coincide with EU states’ obligations under
Article 21 of the 1955 European Convention on Establishment. Consequently, it is conceivable
that the CJEU would claim that Article 344 of the TFEU precludes EU member states from initi-
ating tax disputes against other EU states before the IC]. Of course, this assessment does not per-
tain to hypothetical ICJ cases under the 1955 European Convention between an EU member state
and a non-EU state.®

The 1955 European Convention on Establishment is by far not the only treaty that combines a
compromissory clause with substantive provisions on taxation. For instance, numerous bilateral
treaties on friendship, commerce, and navigation with compromissory clauses prescribe national
treatment for the taxation of nationals of the other treaty party.®

2.2.3 Optional clause jurisdiction (Article 36(2) of the ICJ Statute)
Article 36(2) of the IC] Statute stipulates that:

[t]he states parties to the present Statute may at any time declare that they recognize as com-
pulsory ipso facto and without special agreement, in relation to any other state accepting the
same obligation, the jurisdiction of the Court in all legal disputes concerning:

(a) the interpretation of a treaty;

(b) any question of international law; ...

Such optional clause declarations open the door to dispute settlement of any future disputes con-
cerning ‘any question of international law’, which gives the Court particularly broad subject mat-
ter jurisdiction. A central element of Article 36(2) is that it only creates reciprocal jurisdiction, i.e.,
if both disputing states have deposited an optional clause declaration.

81See Achmea, supra note 78, at 58.

821bid.

8See, e.g., Case C-376/03, D v. Inspecteur van de Belastingdienst/Particulieren/Ondernemingen buitenland te Heerlen,
[2005] ECLI:EU:C:2005:424.

84F.g., Case C-270/83, Commission v. France, [1986] ECLLEU:C:1986:37.

85Case C-741/19, Request for a Preliminary Ruling under Article 267 TFEU from the Cour d’Appel de Paris in the Proceedings
Republic of Moldova v. Komstroy LLC, [2021] ECLI:EU:C:2021:655, para. 65.

8F.g., Arts. I and XII(4) of the 1886 Anglo-Greek Treaty of Commerce and Navigation; Art. VI of the famous (but termi-
nated) 1955 Iran-US Treaty of Amity, Economic Relations and Consular Rights; Art. XI(3) of the 1956 Nicaragua-US Treaty of
Friendship, Commerce and Navigation.
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Approximately one-third of all UN member states have deposited an Article 36(2) declaration,
although most of them limit the scope of the Court’s jurisdiction through reservations.®’
For instance, more than 50 percent of all optional clause declarations encompass a lex fori reser-
vation,®® which renders the Court’s jurisdiction residual. More specifically, lex fori reservations
carve out ‘any dispute which the Parties thereto have agreed or shall agree to have recourse to
some other method of peaceful settlement or which is subject to another method of peaceful set-
tlement chosen by the Parties’.*” Some lex fori reservations are limited to alternative means of
dispute resolution that lead to binding results.”’

As MAPs likely constitute an alternative method of dispute settlement, lex fori reservations
might exclude tax treaty disputes from the Court’s Article 36(2) jurisdiction.”!

3. The Court as a future ‘World Tax Court’?

Section 2 has established that the Court could hypothetically hear certain tax disputes under existing
compromissory clauses or optional clause declarations. We proceed with an assessment of two posi-
tive questions: what are the possible effects of the Court’s involvement in the settlement of tax dis-
putes, and is it likely that the ICJ will hear tax treaty disputes in the future? The third sub-section
discusses normative implications: is the Court’s involvement in tax disputes even desirable?

At the outset, it should be stressed that this section mainly addresses the ICJ’s involvement in
horizontal disputes, i.e., between two states. The question of vertical disputes and whether the IC]’s
involvement would be beneficial or detrimental to the interests of taxpayers goes beyond the scope
of this article.

3.1 Possible effects of the ICJ’s involvement in tax disputes

Measuring the Court’s effectiveness, or the effects of its judgments more generally, poses difficult
methodological questions that the scholarship has yet to resolve.”” The least common denomina-
tor in the literature is that ICJ judgments are generally accorded a high degree of deference by
domestic and international actors®® — even though there are no feasible enforcement mechanisms
in place.**

The scholarship has referred to the ‘shadow’ effects of ICJ jurisprudence: norm-rich rulings,
which address legal questions of universal significance rather than case-specific details, affect both
the disputing parties and states not involved in the case.”> Hence, such ICJ judgments constitute

%7See Kolb, supra note 65, at 460, 462; Y. Shany, Assessing the Effectiveness of International Courts (2014), 170.

88See Kolb, ibid., at 465.

¥1bid., at 464.

“Ibid., at 465.

1See Nobrega and Loureiro, supra note 5.

92For an attempt see Shany, supra note 87, at 161-88.

%. Charney, ‘Disputes Implicating the Institutional Credibility of the Court: Problems of Non-Appearance, Non-
Participation, and Non-Performance’, in L. Fisler Damrosch (ed.), The International Court of Justice at a Crossroads
(1987), 288; C. Paulson, ‘Compliance with Final Judgments of the International Court of Justice since 1987, (2004) 98
AJIL 434; A. Nollkaemper, ‘The Role of Domestic Courts in the Case Law of the International Court of Justice’, (2006) 5
Chinese Journal of International Law 301; L. Helfer and A. Slaughter, ‘Towards a Theory of Effective Supranational
Adjudication’, (1997) 107 Yale Law Journal 309; A. Llamzon, ‘Jurisdiction and Compliance in Recent Decisions of the
International Court of Justice’, (2008) 18 EJIL 815, at 848.

94Art. 94(2) of the UN Charter puts the enforcement of ICJ judgments in the hands of the UN Security Council - a mech-
anism that has never been put in action and will likely remain dormant (Art. 94(2) reads as follows: ‘If any party to a case fails
to perform the obligations incumbent upon it under a judgment rendered by the Court, the other party may have recourse to
the Security Council, which may, if it deems necessary, make recommendations or decide upon measures to be taken to give
effect to the judgment.’).

%See Shany, supra note 87, at 183.
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general, normative guidance for states, which may change the future behaviour of international
and domestic actors.”® For instance, ICJ] judgments may foster awareness among domestic insti-
tutions with respect to states’ international obligations stemming from multilateral treaties.
A prominent example are the educational campaigns undertaken in the USA to teach local
law enforcement about treaty obligations under the 1969 Vienna Convention on Consular
Relations in the aftermath of the Court’s 2001 LaGrand and 2004 Avena cases.”’

In the tax treaty context, the shadow effects of ICJ case law could lead to more uniformity in
the interpretation and application of tax treaties, even among states that are not party to the
specific IC]J case or the bilateral tax treaty at stake. This is because most tax treaties display a strik-
ing degree of similarity with the OECD or UN MTC (sometimes referred to a ‘coordinated
bilateralism’).”® If the IC] was to resolve a dispute over the interpretation and application of a
treaty clause that reappears in other tax treaties, the ICJ’s decision might inform how these other
tax treaties are interpreted and applied in the future.

Such harmonizing shadow effects on the interpretation and application of similar tax treaties
would be a welcome development. After all, divergent readings of the exact same treaty text among
decentralized interpreters may result in discrepancies and legal uncertainty for private actors that
operate in multiple countries. Although the commentary to the OECD MTC constitutes a focal
point for the interpretation of tax treaties, it only reflects a summary and compromise among
various possible interpretations of the MTC. As the commentary does not offer a single, authori-
tative reading of the actual tax treaties, domestic interpreters are free to pick and choose - or
deviate — from the various interpretations. Compared to adjudication through a permanent inter-
national body like the IC]J, the harmonizing effects achieved through the OECD framework are
modest.

Further, IC] proceedings and the resulting judgments are among the most transparent means of
international dispute settlement. In turn, this transparency sparks academic and judicial discourse
and influences decision-making processes on the international plane.”” MAPs, on the other hand,
are fully confidential and agreements reached to resolve specific cases are not publicly available.'*
As a result, it is hard to assess the effectiveness and fairness of MAPs; by extension, it is hard to
compare and predict how ICJ involvement would change - and improve or worsen - the status
quo of tax dispute settlement. In any event, the literature has long criticized MAPs for their
opaqueness and their open-ended and state-centric design,'’! and calls for reform of tax treaty
dispute settlement have become commonplace.!”? At the very least, the ICJ’s involvement and
its high-profile proceedings would likely rekindle interest in international tax law among scholars
of public international law.

3.2 A role for the ICJ in the wake of international tax reform?

Another question is whether there is any prospect of the ICJ’s involvement in tax disputes.
Notably, none of the current efforts to reform international tax law envisions a role for the

%Tbid.

97S. Babcock, “The Limits of International Law: Efforts to Enforce Rulings of the International Court of Justice in U.S. Death
Penalty Cases’, (2012) 62 Syracuse Law Review 183.

%8]. Kokott and P. Pistone, ‘Public International Law and Tax Law: Taxpayers’ Rights’, (2021) 52 Georgetown Journal of
International Law 381, at 386-7; Ash and Marian, supra note 49.

%See Shany, supra note 87, at 183.

100See Jones et al., supra note 54, at 336, 345-6, 353; E. Baistrocchi, ‘Introduction’, in E. Baistrocchi (ed.), A Global Analysis
of Tax Treaty Disputes (2017), 1, at 7.

1017, Christians, ‘Your own Personal Tax Law: Dispute Resolution under the OECD Model Tax Convention’, (2009) 17
Willamette Journal of International Law and Dispute Resolution 172, at 179-80.

102E Baistrocchi, ‘Conclusion’, in E. Baistrocchi (ed.), A Global Analysis of Tax Treaty Disputes (2017), 1349, at 1479;
Nobrega and Loureiro, supra note 5, at 539.
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Court. Hence, it is doubtful whether there is any place for the Court in the future of international
tax law. The stagnation of compromissory clauses since the year 2000 reinforces these doubts:'*?
why should there be a trend in the opposite direction with respect to the settlement of tax treaty
disputes?

On the other hand, Eduardo Baistrocchi’s recent global analysis of tax treaty disputes docu-
ments an enormous overall increase in such disputes.'® Although most of these treaty disputes
are still litigated before domestic courts, Baistrocchi also points out a trend towards MAPs in lieu
of domestic remedies.!” This suggests that there is a practical need for the review of contentious
tax treaty provisions — and that the resolution of more and more disputes escalates to the inter-
state level. Eventually, these developments might build up an appetite for the streamlining effects
associated with the uniform interpretation of treaties by a centralized, authoritative adjudicator
such as the ICJ.

On a substantive level, recent developments in international tax law give rise to broader ques-
tions of norm-compliance that might lend themselves to a more principled adjudication by a per-
manent body. An interesting example is the push to re-calibrate the taxation of business profits
generated by transnational corporations in the digital economy.'® Tax treaties typically grant
states the right to tax business profits if the profits are attributable to a physical ‘permanent estab-
lishment’ (PE) within their territory (Article 7 of the OECD MTC). However, states increasingly
question the fairness of the requirement of a physical presence in a digital world. Accordingly,
domestic and international policy-makers have introduced the notion of a ‘digital’ PE or a digital
service tax,'”” which unilaterally extends states’ tax base to revenues made in their territory
through a digital as opposed to physical presence.!’® As tax treaties commonly enshrine the tra-
ditional notion of physical PEs (Article 5 of the OECD MTC), the taxation of profits due to digital
presence may arguably breach existing tax treaties.!’”” Some countries, especially those opposing
the concept of digital presence, might be interested in centralized compulsory adjudication to
determine this question.'!

If states wanted to endow the Court with jurisdiction, the easiest way would be to append pro-
tocols with compromissory clauses to existing tax treaties. This strategy would obviate the need to
re-negotiate existing tax treaties, especially if the protocol was multilateral and allowed for a sim-
ple opt-in, thereby covering all relevant tax treaties at once.

Yet again, this scenario is highly unlikely. As it stands, the settlement of tax treaty disputes by
the ICJ will remain a mere hypothetical — states seem to prefer other avenues of international
dispute settlement for the time being.

103See Shany, supra note 87, at 176; ICJ website, available at www.icj-cij.org/en/treaties.

104Gee Baistrocchi, supra note 102, at 1519.

1%Ibid., at 1536.

196For a discussion of this issue see, e.g., A. Turina, ‘The Progressive Policy Shift in the Debate on the International Tax
Challenges of the Digital Economy: A “Pretext” for Overhaul of the International Tax Regime?, (2020) 36 Computer Law and
Security Review 105382; M. Olbert and C. Spengel, ‘International Taxation in the Digital Economy: Challenge Accepted’,
(2017) 9 World Tax Journal 3.

107See also EU Commission, Proposal for a Council Directive on the Common System of a Digital Services Tax on Revenues
Resulting from the Provision of Certain Digital Service, COM(2018) 148 final (2018); EU Commission, Proposal for a Council
Directive Laying Down Rules Relating to the Corporate Taxation of a Significant Digital Presence, COM(2018) 147 final
(2018).

18E ¢, Austria, France, Italy, Spain, and the United Kingdom.

1095, Dulevski, ‘Digital Permanent Establishment’, (2020) 4 Economic Archive; M. Gianni, ‘OECD BEPS (In)Action 1: Factor
Presence as a Solution to Tax Issues of the Digital Economy’, (2018) 72(1) Tax Lawyer.

10F ¢, N. Sherman, ‘US Attacks UK Plan for Digital Services Tax on Tech Giants’, BBC, 31 October 2018, available at
www.bbc.com/news/business-46050724.
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3.3 Perks and pitfalls of engaging the ICJ in tax treaty disputes

Finally, a normative question warrants attention: is it even desirable to involve the Court in tax
treaty disputes?

The confidentiality of MAPs makes it difficult to determine whether a shift to the ICJ would be
an improvement or a step back. Yet, a number of observations and predictions can be made
regardless. There are cogent arguments why negotiations through MAPs may in fact be the pref-
erable means of dispute resolution for tax treaty disputes. First, the Court currently lacks expertise
with respect to international tax law, a complex and technical field of law. This, however, over-
looks that the Court has become a successful adjudicator of other highly specialized areas of law,
such as the law of the sea; there is no reason to doubt the Court’s capability to acquire expertise in
international tax law as well.

Second, negotiations have the reputation of being the most flexible means of dispute resolu-
tion.!!! The competent authorities involved in MAPs are experts in their legal system and can deal
with disputes discretely and, if desired, through relatively informal and cost-effective channels. In
light of the lengthy written proceedings and high costs of legal representation associated with IC]
litigation, MAPs may be the more appropriate avenue — depending on the power dynamics among
the parties and the interests at stake. The issue of power dynamics and state interests relates to
another relevant feature of MAPs: states retain maximum control if they settle their disputes
through negotiations, while adjudication hands over control to the adjudicator.!'* As taxation lies
at the heart of state sovereignty, it makes sense that states favour dispute settlement that cannot
culminate in solutions they consider unacceptable.!'®

Unsurprisingly, this supposed advantage comes with certain pitfalls. Most importantly, MAPs
might lead to a dead end: ‘an obligation to negotiate does not imply an obligation to reach
an agreement’.!!* The uncertainty of any resolution at all is a heavy price to pay for the states
involved - and an even heavier price for aggrieved taxpayers. Power imbalances between the nego-
tiating states may further weaken the case for MAPs, as political and economic levers benefit larger
and more powerful states in negotiations. Adjudication, on the other hand, lays greater emphasis
on the principle of sovereign equality and the rule of law.!!®

Lastly, the transparency of ICJ procedures could be considered an inherent advantage vis-a-vis
MAPs. This is especially true with respect to disputes concerning universal questions of norm
compliance that would benefit from the shadow effects of IC] decisions. Of course, taxpayers
whose financial data is at issue (and in the worst case even exposed) in an ICJ case might oppose
transparency. Then again, commercial secrets and other sensitive data can be protected by only
including them in annexes that do not become public; indeed, this measure has been tried and
tested successfully in past IC] proceedings.!!®

4. Conclusion

It is unlikely that the ICJ will become a new actor in international tax law, irrespective of any
advantages: neither the Court nor the architects of the international tax regime seem to be inter-
ested in one another.

M. Waibel, “The Diplomatic Channel’, in J. Crawford and A. Pellet (eds.), The Law of International Responsibility (2010),
1085, at 1090.

12Gee Merrills, supra note 52, at 17.

113Gee Chrétien, supra note 3.

4See Railway Traffic, supra note 57, at 12.

15D, Caron and C. Tomuschat, ‘Article 33 UN Charter’, in A. Zimmermann et al. (eds.), The Statute of the International
Court of Justice (2019), 166, at 169, 171; Waibel, supra note 111, at 1091, 1097.

!16See Art. 46, ICJ Statute; Kolb, supra note 65, at 995-7.
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Nevertheless, we have seen that it is theoretically possible to initiate tax-related cases before the
Court, albeit with some limitations due to jurisdiction clauses that render the Court’s competence
residual to other means of dispute settlement.

In any event, this article did not discern any decisive arguments in favour of the Court’s
involvement in tax treaty disputes. All things considered, the Court is not predestined to take
up a new job as a tax adjudicator. Besides, as long as the other sub-fields of international economic
law are adjudicated in distinct forums, the ICJ’s involvement in international tax law would not
help to consolidate this fragmented field.

Conversely, this article also highlighted severe shortcomings of the current means of tax dis-
pute settlement, namely MAPs. Centralized dispute settlement could mitigate many of the
discrepancies and mismatches in tax treaty interpretation - such harmonization is plainly
unattainable through MAPs. Ultimately, the international tax regime will only age well if it also
provides for reliable dispute settlement — with or without a role for the ICJ.
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