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Abstract In the past decade, the practice of investor—State arbitral
tribunals addressing investment protection in the context of armed
conflict and military occupation has expanded. This has prompted a
growing interest in the relationship between international investment law
and international humanitarian law (IHL), two regimes with markedly
different relationships to war—IHL more pragmatic and international
investment law more idealistic. This article argues that, while its lack of
pragmatism might render international investment law ineffective in
changing how war is conducted, it is the regime under which States are
most likely to be held liable for the conduct of war. This is a result of its
more robust primary obligations, more effective enforcement mechanisms
and large awards of damages. Nevertheless, comparing international
investment law and IHL does also reveal some similarities—the legacy,
it is argued, of a time when the laws of war were more about protecting
private property and neutral commerce than civilians. Putting these two
regimes together in this way exposes international law’s uneven
distribution of protection in war.
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I. INTRODUCTION

In the last ten years, foreign investors have brought various claims against
States in the context of armed conflict and military occupation.! This has

! Recent awards include Gamesa Eélica SLU v Syrian Arab Republic, PCA Case No 2012-11,
Award (5 February 2014); Ampal-American Israel Corporation and others v Arab Republic of
Egypt, ICSID Case No ARB/12/11, Decision on Liability and Heads of Loss (21 February 2017);
Way2B ACE v Libya, ICC Case No 20971/MCP/DDA, Award (24 May 2018); Oztas Construction,
Construction Materials Trading Inc v Libya, ICC Arbitration No 21603/ZF/AYZ, Award (14 June
2018); Union Fenosa Gas v Egypt, ICSID Case No ARB/14/4, Award (31 August 2018); Cengiz
lngaat Sanayi ve Ticaret AS v Libya, ICC Case No 21537/ZF/AYZ, Award (7 November 2018);
Giiris ]ngaat ve Miihendislik AS v Libya, 1CC Case No 22137/ZF/AYZ, Partial Award
(4 February 2020); Strabag v Libya, ICSID Case No ARB(AF)/15/1, Award (29 June 2020);
Stabil and others v Russia, PCA Case No 2015-35, Award (26 November 2018); Oschadbank v
Russia, PCA Case No 2016-14, Award (26 November 2018). For an overview of some of the
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prompted scholars to take an increasing interest in the relationship between
international investment law and international humanitarian law (IHL).2
These two regimes take markedly different positions towards war. The rules
and vocabulary of IHL have permeated the military, and humanitarian lawyers
are often positioned as ‘pragmatic insiders’ vis-a-vis the politics and practice
of war.? International investment law, in contrast, maintains a position
external to war; its vocabulary is distinct from that used by the military;
most international investment lawyers would find military professionals
quite alien and vice versa. International investment law lacks pragmatic
relationships with the military; it is idealistic in that it puts certain (liberal
economic) ideals above the realities of war and State power in an
uncompromising way. Yet while its lack of pragmatism might render
international investment law ineffective in changing how war is conducted,*
this article argues that it is the regime under which States are most likely to be
held legally responsible for the conduct of war and based on past arbitral
practice it is likely to stay this way. This is a result of its more robust
primary obligations, more effective enforcement mechanisms and large
awards of damages.> Nevertheless, comparing international investment law
and THL does also reveal some similarities—the legacy, this article argues,
of a time when the laws of war were more about protecting private property
and neutral commerce than civilians.

Putting these two regimes together in this way exposes international law’s
uneven distribution of protection during war. At times, international
investment law and IHL frame war as a very different problem—international

recent case law, see K Greenman, ‘Protecting Foreign Investments in Revolution and Civil War:
Critiquing the Contemporary Arbitral Practice’ (2021) 9 LondRevIntLaw 293.

See, eg, H Bray, ‘SOI—Save Our Investments! International Investment Law and International
Humanitarian Law’ (2013) 14 JWorldInvest&Trade 578; GI Hernandez, ‘The Interaction between
Investment Law and the Law of Armed Conflict in the Interpretation of Full Protection and Security
Clauses’ in F Baetens (ed), [nvestment Law within International Law: Integrationist Perspectives
(CUP 2013); V Liubashenko, ‘Treatment of Foreign Investments during Armed Conflicts: The
Regime’ (2019) 24 JC&SL 145; J Zrili¢, The Protection of Foreign Investment in Times of
Armed Conflict (OUP 2019); K Fach Gémez, A Gourgourinis and C Titi (eds), International
Investment Law and the Law of Armed Conflict (Springer 2019); TR Braun, ‘International Law in
Revolutionary Upheavals: On the Tension between International Investment Law and International
Humanitarian Law’ in T Ackermann and S Wuschka (eds), Investments in Conflict Zones: The Role
of International Investment Law in Armed Conflicts, Disputed Territories and ‘Frozen’ Conflicts
(Brill 2020); T Ackermann and S Wuschka, ‘International Humanitarian Law and International
Investment Law: Mapping a Developing Relationship’ in H Krieger et al (eds), Yearbook of
International Humanitarian Law: International Humanitarian Law and Neighbouring
Frameworks, vol 25 (TMC Asser Press 2022); T Ackermann, The Effects of Armed Conflict on
Investment Treaties (CUP 2022).

3 D Kennedy, Of War and Law (Princeton UP 2006).

4 In other contexts, research has suggested that investment treaties do not necessarily influence
policy making despite ISDS. See M Sattorova, The Impact of Investment Treaty Law on Host States:
Enabling Good Governance? (Bloomsbury 2018).

5 ¢f Ackermann (n 2) 284, arguing that the difference between international investment law and
IHL is only procedural rather than substantive.
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investment law as one for economic order and IHL as one for human beings and
societies—protecting investments and civilians to different extents and in
different ways, but also for different reasons.® This is a fragmentation story.
Yet there is also convergence. IHL is also implicated in economic order.
While this is not so visible in the contemporary field, IHL in fact has a
complex regime of property protections, dating back to before its more
modern shift to focusing on protecting civilians.”

Existing literature on the relationship between international investment
law and THL tends to focus on how to resolve or minimize potential
conflicts or tensions between the two regimes through various techniques
such as the doctrine of lex specialis, judicial borrowing or systematic
integration.® In particular, scholars often argue that international
investment law should be interpreted to take greater account of THL.?
Building on and engaging with this existing scholarship, the analysis in
this article makes the following contributions to the literature. The article
deliberately takes a more descriptive approach, for two reasons: first, to
enable reflection on what the relationship between international investment
law and THL as it currently stands tells us about the uneven distribution of
protection during war under international law; and second, to give a better
sense of how future arbitrators are likely to develop the relationship
between international investment law and THL based on past practice.!?
The article also puts the relationship between international investment law
and THL into the context of the different positions that the two regimes take
towards war (external v insider, idealistic v pragmatic), pays particular
attention to property as a category of protection in IHL, and carefully
distinguishes the rules applicable to combat operations, situations of
occupation, the State’s belligerent rights more broadly, and protection
against non-State actors.

First, in Section II, the article compares primary obligations across
international investment law and IHL. Tribunals have generally interpreted
obligations found in bilateral investment treaties (BITs) to be much more
robust than similar protections in IHL, especially in the context of military

6 ¢f Zrilié (n 2) 179-80 and Ackermann ibid 75, both arguing that international investment law
and IHL do share common purposes, such as limiting the adverse effects of war, putting limits on the
conduct of States and protecting individual interests. 7 See Section 11.B below.

8 See Zrili¢ (n 2) 184-94; Hernandez (n 2) 25-8, 47-50; Ackermann (n 2) 78; O Mayorga,
‘Arbitrating War: Military Necessity as a Defense to the Breach of Investment Treaty
Obligations’ (Program on Humanitarian Policy and Conflict Research Harvard University 2013)
7-8; T Wongkaew, ‘The Cross-Fertilisation of International Investment Law and International
Humanitarian Law: Prospects and Pitfalls’ in Fach Gomez, Gourgourinis and Titi (n 2) 387-91;
Braun (n 2) 37-8.

® ¢f T Cole, The Structure of Investment Arbitration (Routledge 2013) 79, arguing that by
entering into BITs States limit their freedoms under IHL and thus international investment law
effectively trumps [HL.

10 Ackermann advises caution since it is uncertain whether arbitrators will take a more balanced
approach to BIT interpretation. Ackermann (n 2) 284-5.
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operations and against non-State actors. This is so even though there is some
overlap when it comes to the taking of private property in wartime.!!
Section III compares enforcement mechanisms. Investor—State dispute
settlement (ISDS) is most effective while IHL lacks a standing complaints
mechanism. Rather, IHL is enforced by an assortment of direct and indirect
mechanisms. Notably, ad hoc post-war mass claims processes have directly
awarded individuals redress for losses resulting from war, including from
violations of THL, but they are less comprehensive and have a mixed record
of effectiveness.!? Finally, Section IV compares remedies. ISDS is unique in
its substantial awards to single investors which are often enforceable in
domestic courts, although post-war claims processes have also awarded
significant compensation and restitution of property on occasion. The article
concludes that international investment law is the regime under which States
are most likely to be held liable for the conduct of war, even if it is unlikely
to influence military decision-making on the ground.

II. COMPARING PRIMARY OBLIGATIONS

International investment law, which has its origins in the customary
international law on the protection of foreign nationals, is today based on a
patchwork of around 3,000 treaties, largely BITs but also multilateral
agreements containing investment provisions.!? The first BIT was signed in
1959.14 Through these treaties, States agree to guarantee various protections
to each other’s investors, such as fair and equitable treatment and full
protection and security. Investment treaties commonly provide that investors
can directly submit disputes with host States about their investments to
international arbitration without the need to exhaust local remedies.'> Arbitral
development of treaty protection standards has been a significant feature of the
regime.!©

IHL is based on both treaties and customary international law. The first [HL
treaties date back to the mid-nineteenth century. Earlier IHL treaties tended to
focus on the means and methods of warfare and addressed situations of inter-
State war and military occupation.!” The 1949 Geneva Conventions and their

' See Section II below. 12 See Section III.B below.

'3 See JW Salacuse, The Law of Investment Treaties (3rd edn, OUP 2021).

!4 Treaty between the Federal Republic of Germany and Pakistan for the Promotion and
Protection of Investments (signed 25 November 1959, entered into force 28 April 1962) 457
UNTS 23 (Germany—Pakistan BIT).

!5 See AP Newcombe and L Paradell, Law and Practice of Investment Treaties: Standards of
Treatment (Kluwer 2009). On ISDS, see J Bonnitcha, LN Skovgaard Poulsen and M Waibel, The
Political Economy of the Investment Treaty Regime (OUP 2017) ch 3.

!¢ See Bonnitcha, Skovgaard Poulsen and Waibel ibid 6.

17" See, eg, Geneva Convention for the Amelioration of the Condition of the Wounded in Armies
in the Field (signed 22 August 1864, entered into force 22 June 1865) 129 CTS 361; Hague
Convention IV respecting the Laws and Customs of War on Land (signed 18 October 1907,
entered into force 26 January 1910) 205 CTS 277.
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1977 Additional Protocols—today the principal IHL treaties—marked a
gradual shift to a more humanitarian approach focused on protecting civilians
and the introduction of a treaty regime for non-international armed conflicts.!®
THL thus has rules for international conflicts, situations of occupation and non-
international conflicts. The rules applicable to each increasingly converge,
including through the development of customary IHL, but do not entirely.
Customary THL is of growing importance, especially since multilateral treaty-
making processes have stalled.!® There are also various issue-specific treaties
that prohibit certain weapons, like cluster munitions, or protect specific
objects, like cultural property.2°

A. Comparing Protections During Military Operations and Against
Non-State Actors

This section argues that, together, war losses clauses and the full protection and
security obligation mean that investors receive greater protection under BITs
than they would under IHL and BITs offer investments greater protection
than THL offers civilians, particularly during military operations and against
non-State actors. War losses clauses and full protection and security are
investment protection standards commonly found in BITs. War losses clauses
are found in 70 per cent of BITs in different forms.?! Most commonly, they
provide that States must compensate investors for losses resulting from war
to the same extent as national or third-State investors.?? In their extended
form, however, they provide that States must compensate investors for losses
in war resulting from State conduct not required by the necessity of the
situation.?? Full protection and security clauses, also found in 70 per cent of

'8 For a brilliant critical history of this shift, see A Alexander, ‘A Short History of International
Humanitarian Law’ (2015) 26 EJIL 109. On the history of IHL’s engagement with non-international
conflict, see K Greenman, ‘Common Article 3 at 70: Reappraising Revolution and Civil War in
International Law’ (2021) 21 MJIL 88.

19 T Meron, ‘The Continuing Role of Custom in the Formation of International Humanitarian
Law’ (2005) 99 AJIL 817.

20 See, eg, Convention on Cluster Munitions (signed 30 May 2008, entered into force 1 August
2010) 2688 UNTS 39; Convention for the Protection of Cultural Property in the Event of Armed
Conflict (signed 14 May 1954, entered into force 7 August 1956) 249 UNTS 215.

21 Bonnitcha, Skovgaard Poulsen and Waibel (n 15) 94 Table 4.1.

22 For an example of a basic armed conflict clause, see Germany—Pakistan BIT (n 14) art 3(3),
cited in Ackermann (n 2) 119: ‘Nationals or companies of either Party who owing to war or other
armed conflict, revolution or revolt in the territory of the other Party suffer the loss of investments
situate there, shall be accorded treatment no less favourable by such other Party than the treatment
that Party accords to persons residing within its territory and to nationals or companies of a third
party, as regards restitution, indemnification, compensation or other considerations.’

See S Spears and M Fogdestam Agius, ‘Protection of Investments in War-Torn States: A
Practitioner’s Perspective on War Clauses in Bilateral Investment Treaties’ in Fach Gémez,
Gourgourinis and Titi (n 2). Extended war losses clauses appear in about a third of BITs,
according to information available at UN Trade and Development (UNCTAD), ‘Mapping of IIA
Content’ (Investment Policy Hub) <https://investmentpolicy.unctad.org/international-investment-
agreements/iia-mapping>. For an example of an extended war losses clause, see Agreement
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BITs, require host States to exercise due diligence to protect investments from
physical damage or destruction.?*

The robustness of these provisions is as much about how tribunals have
interpreted the provisions as the text of the provisions themselves. While on
their face these provisions are not entirely inconsistent with IHL despite
being framed in very different terms, in practice tribunals have to a significant
extent interpreted them to go beyond IHL. This can be related back to
international investment law’s external position to armed conflict. Its strong
enforcement regime means that international investment law can have
material effects without needing to forge strategic relationships with the
military. International investment lawyers and arbitrators are thus insulated
from concerns of practicality and realism that humanitarian lawyers often
find themselves subject to. International investment lawyers are free to make
‘idealistic’ decisions that promote investment protection unencumbered by
any idea of military imperative, backed up by large enforceable awards of
damages.

Under IHL, investments are protected to the extent that they are civilian
objects.?> Where investments can be considered ‘objects which by their
nature, location, purpose or use make an effective contribution to military
action and whose total or partial destruction, capture or neutralization, in the
circumstances ruling at the time, offers a definite military advantage’, they
may be directly attacked during military operations.2® The International
Committee of the Red Cross (ICRC) has noted that this definition of military

Between the Kingdom of Denmark and the Lao People’s Democratic Republic Concerning the
Promotion and Reciprocal Protection of Investments (Denmark—Laos) (signed 9 September 1998,
entered into force 9 May 1999) 3222 UNTS 1, art 6, cited in Ackermann (n 2) 121: ‘Without
prejudice to [the basic war losses clause], an investor of a Contracting Party who, in any of the
situations referred to in that section, suffers a loss in the area of another Contracting Party
resulting from (a) requisitioning of its investment or part thereof by the latter’s forces or
authorities, or (b) destruction of its investment or part thereof by the latter’s forces or authorities,
which was not required by the necessity of the situation, shall be accorded restitution or
compensation which in either case shall be prompt, adequate and effective.’

2% Bonnitcha, Skovgaard Poulsen and Waibel (n 15) 94 Table 4.1. For a detailed look at the full
protection and security standard in practice and scholarship, see S Mantilla Blanco, Full Protection
and Security in International Investment Law (Springer 2019). For an example of a full protection
and security clause, see German Model Treaty —2008, art 4(1) <https:/investmentpolicy.unctad.
org/international-investment-agreements/treaty-files/2865/download> cited in Ackermann (n 2)
147: ‘Investments by investors of either Contracting State shall enjoy full protection and security
in the territory of the other Contracting State.” Mantilla Blanco provides a detailed analysis of
different formulations of full protection and security clauses, at ch 14.

25 Protocol Additional to the Geneva Conventions of 12 August 1949 and relating to the
Protection of Victims of International Armed Conflicts (Protocol I) (signed 8 June 1977, entered
into force 7 December 1978) 1125 UNTS 3 (Additional Protocol 1) art 51. On investments as
targets, see I Ryk-Lakhman Aharonovich, ‘Foreign Investments as Non-Human Targets’ in B
Baade, L Miihrel and AO Petrov (eds), International Humanitarian Law in Areas of Limited
Statehood—Adaptable and Legitimate or Rigid and Unreasonable? (Nomos 2018).

26 Additional Protocol I, ibid, art 52.
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objects ‘will not always be easy to interpret’.2” Ira Ryk-Lakhman Aharonovich
explains that there has been debate about whether the ‘effective contribution’
must be direct or indirect and what it means to ‘offer a definite military
advantage’.?® At its broadest, some have interpreted military objects to
include any object that has a future military use or generates revenue that
supports the war effort.2® Such an interpretation would open a very broad
range of investments to legitimate targeting and arguably goes too far.3°
Nevertheless, the ICRC accepts that dual-use and economic targets can be
military objects on a case-by-case basis.3!

To the extent that investments are civilian objects they are protected from
direct attack under IHL. However, incidental damage to a civilian object
during an attack on a military objective is only prohibited to the extent that it
is ‘excessive in relation to the concrete and direct military advantage
anticipated’ (the principle of proportionality in attack) or that feasible
precautions are not taken to avoid or minimize it (the principle of precautions
in attack).3? The principle of proportionality in attack, like that of distinction, is
hard to interpret and apply. There are disagreements about its scope. For
example, while the ICRC has argued that in this context ‘a military
advantage can only consist in ground gained and in annihilating or
weakening the enemy armed forces’,?> some States are of the view that a
military advantage includes the security of the attacking forces.>* Feasible
precautions have been defined as ‘those precautions which are practicable or
practically possible taking into account all circumstances ruling at the time,
including humanitarian and military considerations’.?> These circumstances
include ‘possible measures to protect civilians (for example, fencing, signs,
warning and monitoring)’, the availability and feasibility of alternative means
or methods of attack, and short- and long-term military requirements.3°

27 Y Sandoz, C Swinarski and B Zimmermann (eds), Commentary on the Additional Protocols
of 8 June 1977 to the Geneva Conventions of 12 August 1949 (Martinus Nijhoff 1987) para 2016.

28 Ryk-Lakhman Aharonovich (n 25) 180-3.

2% Regarding revenue-generating targets, see the examples discussed in ibid 187-9. On objects
with a future military use, see Mayorga (n 8) 5.

30 Ryk-Lakhman Aharonovich argues that the justification for the lawfulness of revenue-
generating targets ‘is very weak under IHL’. Ryk-Lakhman Aharonovich (n 25) 189. For the
ICRC, objects with a potential future military use only become lawful targets when they actually
fulfil that use. Sandoz, Swinarski and Zimmermann (n 27) para 2022.

3! See J-M Henckaerts and L Doswald-Beck, Customary International Humanitarian Law
(CUP 2005) vol 1,31-2. 32 Additional Protocol I (n 25) art 57(2)(a).

3 Sandoz, Swinarski and Zimmermann (n 27) para 2218.

34 See Henckaerts and Doswald-Beck (n 31) vol 1, 49-50.

35 Protocol on Prohibitions or Restrictions on the Use of Mines, Booby-Traps and Other Devices
(Protocol II, as amended on 3 May 1996) to the Convention on Prohibitions or Restrictions on the
Use of Certain Conventional Weapons Which May be Deemed to be Excessively Injurious or to
Have Indiscriminate Effects (signed 10 October 1980, entered into force 2 December 1983) 2048
UNTS 83 (Amended Protocol II to the CCW) art 3(10). See also Eritrea—Ethiopia Claims
Commission (EECC), Partial Award: Central Front— Ethiopia’s Claim 2 (2004) 26 RIAA 155.

36 Amended Protocol II to the CCW ibid, art 3(10)(b)—(d).
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Ultimately, these principles leave States a certain margin of appreciation and
mean that even where they are protected from direct attacks, lawful damage
or destruction to investments is still possible under THL.

The IHL prohibition on the destruction and seizure of property—a rule separate
from the principle of distinction despite certain overlap—is qualified by military
necessity.” The best view today is that military necessity is not a general defence
to violations of IHL but a principle that applies to limit the scope of specific
provisions such as this one.3® Fundamentally, for a measure to be lawful in
accordance with military necessity, it must be taken for a specific military
purpose and necessary to achieve that purpose.?® Hayashi argues that such
measures must also be otherwise in accordance with IHL and that the military
purpose must be had in mind at the time and not only in hindsight.*°

All these rules (distinction, precaution, proportionality and the prohibition on
the destruction and seizure of property other than in cases of military necessity)
are broadly considered to apply in non-international armed conflicts, as well as
international ones, as a matter of customary international law.*! It is also worth
noting at this juncture that BITs and IHL are different in the territorial scope of
their application. While BITs only apply in the territory of the State (or
following recent awards in territory occupied by the State),*? relevant rules of
IHL also bind States when they conduct military operations in territories that are
not their own. So in relation to territorial reach, IHL provides a wider scope of
protection than international investment law in international armed conflict.
Otherwise, however, the argument is that the substance of full protection and
security and war losses clauses is stronger.

In international investment law, there is no principle of distinction that
permits targeting of military objectives or concept of military necessity that
permits destruction of property. However, war losses clauses could achieve
the same result, protecting investors only where States choose to pay
compensation to others or where destruction and damage were not justified
by necessity.*> Indeed, under the customary international law of alien

37 See Regulations Concerning the Laws and Customs of War on Land annexed to the Hague
Convention IV respecting the Laws and Customs of War on Land (signed 18 October 1907, entered
into force 26 January 1910) 205 CTS 277 (Hague Regulations) art 23(g). For an excellent discussion
of the difference between attacking property as a military objective in combat and destroying
property as a matter of military necessity, see N Hayashi, ‘Requirements of Military Necessity in
International Humanitarian Law and International Criminal Law’ (2010) 28 BUIntILJ 39, 110-22.

38 Ackermann and Wuschka, ‘International Humanitarian Law and International Investment
Law: Mapping a Developing Relationship’ (n 2) 44, citing GD Solis, The Law of Armed
Conflict: International Humanitarian Law in War (2nd edn, CUP 2016). For an overview of the
debate about the nature of military necessity, see Hayashi ibid 50-62. 3 Hayashi ibid 62.

40 For a detailed discussion, see ibid 62-101.

4! See Henckaerts and Doswald-Beck (n 31) vol 1, 26-9, 48-9, 52-3, 177.

42 See n 95 and accompanying text below.

43 Zrili¢ (n 2) 184; I Ryk-Lakhman, ‘The Genealogy of Extended War Clauses: Requisition and
Destruction of Property in Armed Conflicts’ in Ackermann and Wuschka, Investments in Conflict
Zones (n 2).
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protection, States are not responsible to foreign nationals for losses suffered as a
result of State conduct during military operations.** War losses clauses seem on
their face to reflect or at least be compatible with this position. Likewise, when it
comes to full protection and security, the due diligence standard could achieve a
similar result to IHL’s principle of distinction whereby legitimate targeting
operations that result in incidental damage to investments will not breach the
full protection and security standard, provided that due diligence is exercised
to avoid or minimize investor losses as a result.*> Security exception clauses,
found in 15 per cent of BITs and which provide that the treaty does not
preclude measures necessary for the maintenance of national security,*® could
also incorporate military necessity into BITs.*” In practice, however, tribunals
have not interpreted these provisions thus.

Turning first to war losses clauses, tribunals have applied them alongside
rather than instead of full protection and security clauses, even though war
losses clauses could be considered lex specialis provisions that displace more
general provisions in times of war.*® The result is that investors can use full
protection and security claims to circumvent the limitations on liability found
in war losses clauses. A4PL v Sri Lanka is a good example. This claim involved
the destruction of the investor’s prawn farm during a counterinsurgency
operation in the context of the Sri Lankan civil war. The tribunal denied the
investor’s claim under the war losses clause for several reasons, including
lack of evidence about whether the destruction resulted from State conduct or
whether it was required by the necessity of the situation.*® Full protection and
security being a broader obligation that covers a failure to protect against actions
of non-State actors and without an explicit necessity exception, these obstacles
did not prevent the success of the full protection and security claim. Where war
losses claims fail, full protection and security claims can often still succeed.

44 See AAPL v Sri Lanka (1991) 6(2) ICSIDRev 526, 552, noting ‘a pattern long established in
practice, as a number of arbitral precedents refused to allocate compensation for destructions that
took place during hostilities on the assumption that these destructions “were compelled by the
imperious necessity of war”’. Also see EM Borchard, The Diplomatic Protection of Citizens
Abroad or the Law of International Claims (Banks Law 1915) 255.

45 This is Zrili¢’s reading of AAPL v Sri Lanka, which is discussed further below. Zrili¢ argues
that full protection and security are qualified by the doctrine of police powers. Zrili¢ (n 2) 96,
98-102. However, the application of the police powers doctrine in the full protection and
security context is not supported by scholarship or authority.

46 0f2584 mapped BITs, 400 contain security exception clauses according to UNCTAD (n 23).
For an overview of different wordings, see C Henckels, ‘Investment Treaty Security Exceptions,
Necessity and Self-Defence in the Context of Armed Conflict’ in Fach Gémez, Gourgourinis and
Titi (n 2) 320. 47 Zrili¢ (n 2) 184.

4% A few awards have adopted the lex specialis approach. See, eg, LESI SpA and ASTALDI SpA v
République Algérienne Démocratique et Populaire, ICSID Case No ARB/05/3, Award (28
November 2008); Oztas (n 1). However, the weight of authority supports the position that war
losses clauses do not displace full protection and security clauses but run parallel with them. For
an overview, see Spears and Fogdestam Agius (n 23) 301-2, fn 92.

49 A4APL v Sri Lanka (n 44) 551-2. The war losses clause in the relevant BIT also expressly
excluded destruction caused in ‘combat action’ and the tribunal also found that the losses
occurred during combat.
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The reverse can also be true. Strabag v Libya was a claim concerning damage
to the investor’s road and infrastructure works during the Libyan revolution of
2011, including through looting and vandalism by both mobs and military
forces. Here, although the full protection and security claim failed for
insufficient evidence of a lack of due diligence on the part of the authorities,
the war losses claim was successful because the State failed to establish
necessity in respect of the destruction its forces caused.>® By applying war
losses and full protection and security clauses in tandem, tribunals have used
these two provisions to broaden protection for investments beyond that
provided for by IHL. On one hand, destruction of property considered
necessary and thus lawful under IHL and under a war losses clause can still
be a breach of the full protection and security obligation where a negligent
failure to protect can be established. On the other, damage caused to an
investment by an attack on a military objective with no evidence of lack of
precautions or due diligence and thus lawful under IHL and under the full
protection and security obligation can still be unlawful under a war losses
clause if the State cannot prove it was necessary.

Furthermore, it cannot be assumed that tribunals will understand necessity in
the context of war losses clauses as military necessity. This has also been the
case for security exception clauses.’! For example, on the face of it the
tribunal in AAPL v Sri Lanka equated the term ‘necessity of the situation’ in
the war losses clause with military necessity.5? It framed the question,
however, as one of ‘whether the destruction and losses were caused as an
inevitable result of the “necessity of the situation” or, on the contrary, were
avoidable if the governmental security forces would have been keen to act
with due diligence’.>® Yet for something to be justified by military necessity
does not require that it is inevitable or unavoidable in the sense of a
dictionary-definition of necessity. Military necessity is a matter of there being
a connection to achieving a military purpose. While the framing of necessity
adopted by the tribunal implied that if necessity had been found it would also
have defeated the full protection and security claim, it also potentially makes
military necessity almost as difficult to prove as necessity under the
customary international law of State responsibility. Finally, the fact that some
tribunals have found that the burden of proof is on the State to establish
necessity rather than on the investor to prove a lack of it also equates
necessity in war losses clauses with a defence rather than a limit on the

30 See Strabag (n 1) paras 315-319, 335-345.

51 See, eg, CMS Gas v Argentina, ICSID Case No ARB/01/8, Award (12 May 2005). In the only
decision in which a tribunal has considered a security exception clause in the context of armed
conflict, its application was rejected for lack of evidence. See Mitchell v Democratic Republic of
Congo, ICSID Case No ARB/99/7, Decision on the Application for Annulment of the Award
(1 November 2006) para 58.

52 JAPL v Sri Lanka (n 44) 552. See also Strabag (n 1) para 315.

> AAPL v Sri Lanka ibid 552.
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primary obligation. In Strabag, for example, limited prima facie evidence
consisting of some UN reports of civilian abuses by the State and
photographs from the investor’s insurer’s loss surveyor was sufficient for the
war losses claim to succeed.>*

Turning to full protection and security, in AAPL v Sri Lanka, the tribunal
found the State responsible for the destruction of the investor’s prawn farm
despite a lack of evidence of how or by whom the farm was destroyed.
Responsibility was based on the State’s failure to take the ‘precautionary
measures ... essential to minimize the risks of killings and destruction when
planning to undertake a vast military counterinsurgency operation in that area
for regaining lost control’.>> This amounted to a breach of full protection and
security. Although the tribunal did not mention IHL in its award, the THL
principle of precautions in attack was effectively read into the full protection
and security obligation in a way that extended both. What due diligence
required under full protection and security was expanded to include
significant precautions when carrying out military operations. Those
precautions were expanded beyond what IHL requires by being unhooked
from the principle of distinction or any meaningful assessment of feasibility
or military considerations.

Zrilic argues that the award in AAPL v Sri Lanka is compatible with the IHL
position that harm to civilian objects incidental to legitimate military operations
is only prohibited to the extent that precautions are not taken to avoid or
minimize such harm.>¢ It is true that the award does not suggest that the State
was not within its rights to conduct the operation as a matter of international
investment law or that BITs prohibit military operations. However, it is
argued that the full protection and security obligation is so robust that IHL is
nevertheless exceeded. The breach in AAPL v Sri Lanka was based on the
fact that the authorities had failed to ‘use peaceful ... communication [with
the farm’s management] in order to get any suspect elements excluded from
the farm’s staff” before launching the military operation.>” If the authorities
believed the management to be under suspicion, the tribunal found that they
should have brought judicial proceedings against the management.>® This
arguably goes beyond the precautions that THL would ever consider
feasible.’® Tillman Braun argues that A4PL v Sri Lanka thus understands
force to be permitted only as a last resort.®® In contrast in IHL, the logic is

3% Strabag (n 1) paras 315-318. ¢f AAPL v Sri Lanka ibid 551-2, where the tribunal refused to
proceed on the basis of prima facie evidence, arguing that ‘the international responsibility of the state

is not to be presumed’. 35 AAPL v Sri Lanka ibid 562.
36 Zrili¢ (n 2) 96. See also Ackermann (n 2) 151-4. 57 AAPL v Sri Lanka (n 44) 562.
8 ibid 563-4. 59 ibid (Asante dissenting); Wongkaew (n 8) 400.

0 Braun (n 2) 36. See also Ryk-Lakhman Aharonovich (n 25) 185, arguing that “there is no IHL
rule obliging States not to eliminate a military objective if it can be neutralized in other less-lethal
means’.

https://doi.org/10.1017/50020589324000174 Published online by Cambridge University Press


https://doi.org/10.1017/S0020589324000174

590 International and Comparative Law Quarterly

one of putting limits on the conduct of military operations, the fact of which is
accepted.

While Zrili€ is right that full protection and security could be interpreted to
take into account THL,®! nothing that tribunals have done so far suggests that
they would be likely to do so. Military considerations are alien to
international investment lawyers and arbitrators, who are insulated from
them. The only published award to refer to IHL is Strabag, but this was to
confirm State responsibility for acts of members of armed forces even if
contrary to instructions, rather than to interpret BIT standards in line with
THL.%%2 A State has never raised military necessity as a defence to an alleged
violation of full protection and security, at least not in any claim for which
documentation has been made publicly available.®3

When it comes to the obligation to exercise due diligence to protect
investments against non-State armed actors under full protection and security,
international investment law has a well-developed jurisprudence, which tends
towards a high and objective standard.®* There is no equivalent obligation in
IHL that is as strong or well-fleshed out in its requirements. Most comparable
to full protection and security is the IHL obligation to take all feasible
precautions to protect civilians and civilian objects under the State’s control
from the effects of attacks.®> The primary obligations in this regard are to
locate military objectives away from densely populated areas and/or to move
civilians and civilian objectives away from military objectives.®® The ICRC,
taking a broad interpretation, argues that taking precautions against the
effects of attacks could also include ‘constructing shelters, digging trenches,
distribution of information and warnings, withdrawal of the civilian
population to safe places, direction of traffic, guarding of civilian property
and the mobilization of civil defence organizations’.®” However, even at its

S 7rili¢ (n 2) 165. 2 Strabag (n 1) para 319.

93 This is also confirmed by Braun (n 2) 45. Libya did argue military necessity in response to a
claim under an extended war losses clause in Strabag (n 1) paras 312-321.

%4 See nn 54-59 and accompanying text below. For a fuller discussion, see Greenman (n 1)
298-307.

95 There is also, more peripherally, a duty on States parties to ‘ensure respect’ for the Geneva
Conventions, including by non-State actors, and a number of specific obligations to provide
protection in certain circumstances and/or to particular groups, such as the obligations to protect
women against sexual violence and children against recruitment into armed forces, the obligation
to take steps to restore order and safety in situations of occupation, and to protect prisoners of war
against acts of violence or intimidation. See Geneva Convention (I) for the Amelioration of the
Condition of the Wounded and Sick in Armed Forces in the Field (signed 12 August 1949,
entered into force 21 October 1950) 75 UNTS 31, arts 1, 27; Additional Protocol I (n 25) art
77(2); Hague Regulations (n 37) art 43; Geneva Convention (III) relative to the Treatment of
Prisoners of War (signed 12 August 1949, entered into force 21 October 1950) 75 UNTS 135, art 13.

66 See Henckaerts and Doswald-Beck (m31)voll, 68,71, 74.

57 ibid 70. For the practice supporting this assertion, see ibid vol 2, ch 6. It is hard to sustain that
this practice is at the level required to establish customary international law with most of these
examples only appearing in the practice or opinio juris of a handful of States.
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broadest, precaution against the effects of attacks is weak compared to full
protection and security.8

For example, in Ampal-American v Egypt, Egypt was found to have breached
its full protection and security obligations by failing to provide security to a gas
pipeline in the North Sinai region of Egypt in the context of the revolution of
2011.%° Although the tribunal acknowledged that Egypt could not have
prevented the initial attacks on the pipeline by armed groups, it held that ‘the
first attacks should have been seen as a warning that further attacks might be
carried out if security measures were not taken’.’® The relevant part of the
pipeline was owned by the State gas company, not by the investor who
brought the claim.”! The investor simply suffered the knock-on effects of the
attacks because the attacks affected the gas supply to the investor’s
pipeline.”? This award thus seems to make full protection and security into an
extremely broad obligation to protect investors against the negative effects of
insecurity. However, even if it were about protecting the investor’s pipeline,
this award would still understand full protection and security as a stringent
obligation, leaving the State little discretion regarding decisions about where
and for what purposes to deploy limited troops. The tribunal did not engage
with the fact that the Camp David Accords limited Egypt to 2,000 troops in
North Sinai, who were presumably facing various other competing demands,
and State police had abandoned the region.”?

In Cengiz v Libya, Libya was similarly held responsible for failing to provide
security to an investor’s construction projects in the remote South of the country
during 2011.7# Although the tribunal acknowledged that Libya could not have
provided ‘dynamic protection’ to the projects due to the ‘means and resources
and the general political and security situation in Libya’, it nevertheless held that
Libya should at least have provided ‘static protection’ against looting.”>
According to the tribunal, this was a ‘simple task’ since Libya controlled
several fighting units in the South.”® Elsewhere the tribunal noted that Libya
had actually sent a military unit to the projects at one point without any
evidence of the result.””

While Ackermann argues that due diligence under full protection and security
is a context-sensitive standard that can incorporate THL considerations,’® it is
contended here that, by requiring specific reallocations of limited security
resources towards foreign investments, the awards in Ampal and Cengiz
show how full protection and security is just as likely to go far beyond IHL.
Even in international human rights law, which generally gives States less

8 See Ackermann (n 2) 109—13, on the relatively low standard required by precautions against
effects akin to good faith, only being violated where there is a ‘a demonstrable and inexcusable

failure’ of care. & Ampal (n 1) para 290. 70" ibid para 289.
! For the background to the claim, see ibid paras 25-42. 2 ibid paras 55-62.

73 ibid para 275 (602). For a more detailed discussion of this case, see Greenman (n 1) 301-3.

7 Cengiz (n 1). 75 ibid paras 437-438. 76 ibid paras 448-449.

"7 ibid paras 215-219. 78 Ackermann (n 2) 159-60.
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leeway than IHL, such an approach to protective obligations has been rejected,
even in respect of the right to life. In Osman v UK, the European Court of
Human Rights (ECtHR) held that:

bearing in mind the difficulties involved in policing modern societies, the
unpredictability of human conduct and the operational choices which must be
made in terms of priorities and resources, such an obligation [to take
appropriate steps to safeguard the lives of those within its jurisdiction] must be
interpreted in a way which does not impose an impossible or disproportionate
burden on the authorities. Accordingly, not every claimed risk to life can entail
for the authorities a Convention requirement to take operational measures to
prevent that risk from materialising.”®

While the ECtHR is much more deferential to States than investor—State arbitral
tribunals,®0 THL is simply less able to rely on a specialist standing court or
tribunal to flesh out what its obligations require. There are plenty of non-
specialist or non-standing courts and tribunals that apply IHL, either directly
or indirectly.®! They can produce thick interpretations of IHL but are more
often deferential to military authority or vague, and overall, their practice is
too piecemeal and fragmented to have such a great influence on interpretation. 2

The ICRC tries to fulfil this role of a standing specialist interpretive body and
can be effective. For example, the ICRC’s original commentaries to the Geneva
Conventions have been described as ‘essential and well-respected
interpretations’ and a ‘major reference’.8? They are currently in the process of

7 Osman v UK App No 87/1997/871/1083 (ECtHR Grand Chamber, 28 October 1998) para
116.

80 While on occasion investment tribunals have imported the idea of a margin of appreciation
from the ECtHR, this doctrine has generally been rejected in international investment law. See the
discussion in, eg, G Born, D Morris and S Forrest, ““A Margin of Appreciation”: Appreciating Its
Irrelevance in International Law’ (2020) 61 HarvIntlLJ 65; EM Leonhardsen, ‘Designing
Deference: Towards a Thin Margin of Appreciation Doctrine in International Investment Law?’
in J Baumler et al (eds), European Yearbook of International Economic Law 2021 (Springer
2022) vol 12.

81" There is a patchwork of courts and tribunals that apply IHL (directly or indirectly). See, eg, S
Weill, The Role of National Courts in Applying International Humanitarian Law (OUP 2014); S
Darcy, Judges, Law and War: The Judicial Development of International Humanitarian Law
(CUP 2017); D Jinks, JN Maogoto and S Solomon (eds), Applying International Humanitarian
Law in Judicial and Quasi-Judicial Bodies: International and Domestic Aspects (Springer 2019).

2 For an example of a tribunal producing a rich body of jurisprudence on IHL, see the EECC,
discussed below in Section II.B. The International Court of Justice has been both deferential and
vague in Legality of the Threat or Use of Nuclear Weapons (Advisory Opinion) [1996] ICJ Rep
226; Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v
Uganda) (Merits) [2005] ICJ Rep 168. Weill (n 81) argues that domestic courts apply IHL in
inconsistent and unpredictable ways and Darcy argues that they tend to be deferential to
battlefield decisions. See S Darcy, ‘The Role of National Courts in Applying International
Humanitarian Law by Sharon Weill” (2014) 96 IRRC 1143.

8 J-M Henckaerts, ‘Bringing the Commentaries on the Geneva Conventions and their
Additional Protocols into the Twenty-First Century’ (2012) 94 IRRC 1551, 1553; L Cameron
et al, ‘The Updated Commentary on the First Geneva Convention— A New Tool for Generating
Respect for International Humanitarian Law’ (2015) 97 IRRC 1209, 1209.
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being updated. Despite criticism of the methodology behind its customary IHL
database, a recent study by Milanovic and Sivakumaran suggests that the
database is also increasingly authoritative.3* Other ICRC efforts at expanding
upon the particulars of IHL principles have received pushback.® Ultimately,
the ICRC does not have the same teeth as ISDS tribunals. This, together with
the nature of their work with States and non-State armed actors, would seem to
require and encourage the ICRC to be more concerned about realism,
practicality and legitimacy from a military perspective.

What is striking in Ampal and Cengiz, it is suggested, is the tribunals’ complete
lack of concern in substituting their judgment for that of the original decision-
makers. Arbitrators often have few facts about what happened and little
information about the situation on the ground.®¢ Most probably have no
military experience.®” They do not, however, perceive this as a reason for
deference or restraint and this goes back to the external position that
international investment lawyers inhabit towards war and the military. There is
something refreshingly idealistic about this ‘outsider virtue’,®® and it is hardly
naive—these awards can be enforceable in the billions of dollars—even if its
lack of pragmatism means international investment law has little influence over
military conduct and decision-making. International investment law
compensates for financial losses in war, whereas IHL seeks to change the
behaviour of States through more pragmatic strategies. However, the
responsibility provided for by international investment law is in the name of
economic order rather than human life. In AAPL v Sri Lanka, the compensation
was for the destruction of the farm, not for the loss of life of the dozen Sri Lankan
employees who were killed, who barely received a mention in the award.®°

B. Comparing Protections Against Expropriation of Property During Wartime

The previous section argued that the full protection and security obligation and
war losses clauses in BITs give investments more protection in military

8 M Milanovic and S Sivakumaran, ‘Assessing the Authority of the ICRC Customary IHL
Study’ (2022) 104 IRRC 1856. For an overview of the criticism, see fn 53.

See, eg, N Melzer, Interpretive Guidance on the Notion of Direct Participation in Hostilities
under International Humanitarian Law (ICRC 2009). On the controversy, see MN Schmitt, “The
Interpretive Guidance on the Notion of Direct Participation in Hostilities: A Critical Analysis’
(2010) 1 HarvNatlSec]J 5.

86 See, eg, AAPL v Sri Lanka (n 44) 552, 563; Cengiz (n 1) paras 218-219; Strabag (n 1) paras
315-318; Mitchell v Congo (n 51) para 58.

87 John Crook, who has been appointed in 11 proceedings according to UNCTAD, ‘Investment
Dispute Settlement Navigator’ (Investment Policy Hub) <https:/investmentpolicy.unctad.org/
investment-dispute-settlement> has experience as general counsel to a peacekeeping force. See
‘John R Crook’ (GW Law) <https:/www.law.gwu.edu/john-r-crook>. A review of the online
biographies of the top ten most frequently appointed arbitrators (according to Bonnitcha,
Skovgaard Poulsen and Waibel (n 15) 29 Table 1.4) does not reveal any military experience.

88 Kennedy (n 3) 101.

8 AAPL v Sri Lanka (n 44). Sri Lanka did compensate their families, as noted at 575.
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operations and against non-State actors than they would receive under IHL and
that IHL provides to civilians. However, there is more convergence between
international investment law and IHL in situations where the State interferes
with property during wartime outside of direct combat situations or
circumstances related to military operations.®® International investment law
and THL both protect property against expropriation in a belligerent’s own
territory and in occupied territory to similar, although not identical, extents.

Of course, property as protected by IHL is not coextensive with investments
as protected by BITs. Investment is broader in the sense that, as well as movable
and immovable property and real rights, it includes contractual rights,
concessions, licences, copyrights, trade secrets, shares and bonds, for
example. At its broadest, the concept of investment can potentially cover any
economic activity, including the sale of goods and services.®! THL property
protections were developed on the understanding that property is tangible,
although there are now efforts to grapple with the inclusion, for example, of
digital property and data.’? In a different way, however, property under THL
is broader than under BITs in the sense that it protects people’s homes and
personal possessions. So, while there is a shared middle ground, BITs and
IHL extend protection out beyond this in different directions.

In international investment law, expropriation clauses, found in 95 per cent of
BITs, provide that States may not directly or indirectly expropriate investments
unless it is for a public purpose and non-discriminatory and they pay
compensation and follow due process.”? Extended war losses clauses, as well
as requiring States to compensate investors for losses in war resulting from
State conduct not required by the necessity of the situation, also provide that
compensation must be paid where State forces requisition investment
property.®* Recent awards concerning Crimea confirm that these obligations

0 Destruction of property is permitted as part of lawful combat operations (either directly as a
military objective or incidentally thereto). IHL also permits enemy property to be seized and
destroyed where justified by military necessity, not just directly in a combat operation but also in
preparation for or related to such an operation, in defence or to prevent enemy property falling
imminently into the enemy’s hands. See G Schwarzenberger, International Law (Stevens & Sons
1968) vol 2, 582-3; Borchard (n 44) 25662, 264.

o See, eg, M Sattorova, ‘Defining Investment under the ICSID Convention and BITs: Of
Ordinary Meaning, Telos, and Beyond’ (2012) 2 AsianJIL 267; M Waibel, ‘Subject Matter
Jurisdiction: The Notion of Investment’ (2021) 19 ICSIDRep 25.

92 See, eg, C Greulich and E Talbot Jensen, ‘Cyber Pillage’ (2020) 26 SouthwestJIntlL 264. For
other discussion of IHL’s concept of property, see Wongkaew (n 8) 393—4.

% Bonnitcha, Skovgaard Poulsen and Waibel (n 15) 94 Table 4.1, 105. For an example of an
expropriation clause, see 2012 U.S. Model Bilateral Investment Treaty, art 6(1)
<https:/investmentpolicy.unctad.org/international-investment-agreements/treaty-files/2870/
download>, cited in Ackermann (n 2) 177: ‘Neither Party may expropriate or nationalise a covered
investment either directly or indirectly through measures equivalent to expropriation or
nationalisation (“expropriation”), except: (a) for a public purpose; (b) in a non-discriminatory
manner; (c) on payment of prompt, adequate, and effective compensation; and (d) in accordance
with due process of law.’

%% See Spears and Fogdestam Agius (n 23) 292. For an example clause, see n 23 above.
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apply to the occupying power in situations of occupation and not just in a State’s
own territory even though the scope of application of BITs is framed solely in
territorial terms rather than including jurisdiction.®’

Present-day THL does not say a great deal about property as such. The
Additional Protocols to the Geneva Conventions do not make direct reference
to property; rather, it falls under other protections to the extent that it is a civilian
or cultural object.”® Historically, however, regulating the relationship between
war and especially military occupation on one hand and neutral commerce and
private property on the other was central to the development of the laws of
war.”” The Paris Declaration of 1856, for example, one of the earliest laws of
war instruments, agreed that enemy goods on neutral vessels and neutral goods
on enemy vessels were protected from seizure and that privateering (effectively
legal piracy) was abolished.’® While today THL textbooks rarely address
property in depth, older treatises do so extensively.”® During roughly the
century leading up to the Geneva Conventions, there developed a complex
system of (treaty and customary) rules of protection depending on
distinctions between enemy and neutral, public and private, and moveable
and immoveable property, and the location of property and its amenability to
military use.'%0 This section will examine the extent of the convergence
between these rules and the international investment law rules on expropriation.

Direct expropriation (where legal ownership is transferred or property
physically seized) is a relatively rare occurrence; it is not commonly alleged
in ISDS claims.!! Nevertheless, several recent awards concerning the
nationalization of Ukrainian investments in Crimea confirm that a BIT
prohibition on direct expropriation without fulfilling the requisite conditions
applies as usual during military occupation.'?? THL similarly provides that
the confiscation (expropriation other than for a public purpose and without

% See, eg, Stabil and Others v Russia, PCA Case No 2015-35, Award on Jurisdiction (26 June
2017). % See Additional Protocol I (n 25) pt IV, section I, ch II1.
°7 See JT Gathii, ‘Commerce, Conquest, and Wartime Confiscation” (2006) 31 BrookJIntIL
709; E Benvenisti and D Lustig, ‘Monopolizing War: Codifying the Laws of War to Reassert
Govemmental Authority, 1856-1874’ (2020) 31 EJIL 127.
® Paris Declaration Respecting Maritime Law (signed 16 April 1856, entered into force 16
Apr11 1856) 111 CTS 1.
° Compare, eg, E Crawford and A Pert, International Humanitarian Law (2nd edn, CUP 2020);
D Fleck (ed), The Handbook of International Humanitarian Law (4th edn, OUP 2021);
Schwarzenberger (n 90) chs 18-24, 47; L Oppenheim, International Law: A Treatise
(H Lauterpacht ed, 8th edn, David McKay 1955) vol 2, paras 133-154. A relatively recent
treatment of the topic of property protection in IHL is BB Jia, ‘““Protected Property” and Its
Protection in International Humanitarian Law’ (2002) 15 LJIL 131.

0 See Hague Regulations (n 37) arts 23(g), 25, 27-28, 46-47, 52-56; Geneva Convention (IV)
relative to the Protection of Civilian Persons in Time of War (signed 12 August 1949, entered into
force 21 October 1950) 75 UNTS 287 (Geneva Convention IV) arts 27, 33, 38, 46, 53, 55-57, 147,
Oppenhelm (n 99) paras 133—154; Schwarzenberger (n 90) chs 18-24, 47.

! Bonnitcha, Skovgaard Poulsen and Waibel (n 15) 94 Table 4.2, 105.
192 See, eg, Stabil (n 1); Oschadbank (n 1).
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compensation) of private property is prohibited in occupied territory.!3 Only
limited categories of private moveable property (telecommunications
equipment, transport, munitions) can be seized for military use during
occupation and, even then, it must be restored with compensation at the
occupation’s end.'%* THL also prohibits pillage (forcible taking of private
property by an invading or conquering army for private or personal use)
during occupation. !0

IHL also prohibits confiscation of private property during international armed
conflict.!9¢ The Ethiopia—Eritrea Claims Commission (EECC), for example,
confirmed that ‘[w]here aliens’ property is taken for State purposes in
wartime, the obligation to provide full compensation continues to operate,
even if the payment of that compensation may be delayed by the interruption
of economic relations between belligerents’.!%7 In addition, IHL prohibits
pillage during international and non-international armed conflict.!08
However, according to the ICRC, there is no rule of IHL that prohibits (or
permits) confiscation in non-international conflict. Rather, the matter is left to
domestic law.!%° This also means that for foreign investors, any relevant BIT
would apply.!10

Strabag is the only known ISDS claim to consider requisitions. The investor
was awarded around €6 million under an extended war losses clause in respect
of the uncompensated requisition of ‘vehicles, generators, fuel tanks and other
valuable ... equipment’ by Libyan forces in 2011.1!! Similarly to extended war
losses clauses, IHL provides that requisitions must be compensated in
international armed conflict and occupation.!'? THL would seem to put even
stricter limits on requisitions than BITs at least on the face of the relevant
treaty provisions. IHL provides that requisitions are only permitted ‘for the
needs of the army of occupation’, must be ‘in proportion to the resources of
the country’ and can only be demanded by the local commander. They must
be paid for in cash wherever possible and if this is not possible, ‘a receipt
shall be given and the payment of the amount due shall be made as soon as

103 Hague Regulations (n 37) art 46. For the definition of confiscation, see Schwarzenberger
(n 90) 245.

104" Hague Regulations ibid, art 53. For the definition of seizure, see Schwarzenberger ibid 307.

195 Hague Regulations ibid, art 47.

196 Borchard (n 44) 112-13, 262-4; Oppenheim (n 99) paras 140, 141; Schwarzenberger (n 90)
77-8.

107 EECC, Partial Award: Loss of Property in Ethiopia Owned by Non-Residents — Eritrea’s
Claim 24 (2005) 26 RIAA 429, para 24. See also EECC, Partial Award: Civilian Claims—
Eritrea’s Claims 15, 16, 23 and 27-32 (2004) 26 RIAA 195, para 124.

1% Hague Regulations (n 37) art 28; Geneva Convention IV (n 100) art 33; Henckaerts and
Doswald-Beck (n 31) vol 1, 182-5. 199 Henckaerts and Doswald-Beck ibid, vol 1, 181-2.

10" See Liubashenko (n 2) 154—5, also making this point.

"V Strabag (n 1) paras 247-263.

"2 Hague Regulations (n 37) art 52. Parts of Article 52 of the Hague Regulations as they pertain
to requisition in services have been superseded by Geneva Convention IV (n 100) art 51. For the
definition of requisitions, see Schwarzenberger (n 90) 288.
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possible’.!13 In Strabag, Libya argued that the investor did not have the proper
receipts to show that the requisitions were validly made by an authorized
officer.!'* The tribunal did not, however, engage with this argument so this
award does not provide much of a clue as to whether tribunals might read
these additional IHL requirements into extended war losses clauses.

More difficult is the scope of indirect expropriation, which is contested at the
best of times and has hardly been explored in the conflict context. Tribunals
have taken different approaches to the scope of indirect expropriation
depending on whether they focus on the effect or purpose of the questioned
measures. Some tribunals have interpreted indirect expropriation broadly to
include any ‘covert or incidental interference with the use of property which
has the effect of depriving the owner, in whole or in significant part, of the
use or reasonably-to-be-expected economic benefit of property’.!!5 At the
same time, other tribunals have read exceptions into expropriation clauses
that narrow the scope of indirect expropriation. The best-established
exception, which has been applied by various tribunals, is the police powers
doctrine.!!® As classically restated in Saluka v Czech Republic, ‘[s]tates are
not liable to pay compensation to a foreign investor when, in the normal
exercise of their regulatory powers, they adopt in a non-discriminatory
manner bona fide regulations that are aimed at the general welfare’.!17 A less
well-established exception is where a deprivation results ‘from a valid
exercise of belligerent rights’.!® This exception was noted by the tribunal in
Saluka, referencing the 1961 Harvard Draft Convention on the International
Responsibility of States for Injuries to Aliens but does not seem to have been
applied by any tribunal or much discussed by scholars.!!” Tribunals have also
taken different approaches to the question of duration—how long measures
must last for there to be an indirect expropriation. Some have taken a broad
approach, holding that there will be an indirect expropriation where the
requisite deprivation is ‘not merely ephemeral’.!20 Others have taken a

"3 Hague Regulations (n 37) art 52. There are further limits on the requisition of services,
foodstuff, articles, medical supplies, and civilian hospitals and their material and stores in Geneva
Convention IV (n 100) arts 51, 55, 57. Even though the relevant provisions of the Hague Regulations
are expressed as applying in situations of occupation, a number of commentators confirm that the
same rules apply to requisitions more broadly. See, eg, Oppenheim (n 99) paras 146-147;
Schwarzenberger (n 90) 78. "4 Strabag (n 1) para 256.

"5 Metalclad v Mexico, ICSID Case No ARB(AF)/97/1, Award (30 August 2000) para 103.

116 See Philip Morris v Uruguay, ICSID Case No ARB/10/7, Award (8 July 2016) paras
295-300. "' Saluka v Czech Republic, UNCITRAL, Award (17 March 2006) para 255.

"8 1 B Sohn and RR Basxter, ‘Draft Convention on the International Responsibility of States for
Injuries to Aliens’ (1961) 55 AJIL 548, 554. "9 Saluka (n 117) para 256.

120 See, eg, Wena Hotels v Egypt, ICSID Case No ARB/98/4, Award (8 December 2000) paras
98-99; Santa Elena v Costa Rica, ICSID Case No ARB/96/1, Award (17 February 2000) para 77.
This test is often traced to Tippetts, Abbett, McCarthy, Stratton v TAMS-AFFA (1986) 6
Iran-USCTR 219. While some scholars claim that the ‘not merely ephemeral’ test is ‘firmly
established’, others argue that tribunals disagree. Compare RA Nathanson, ‘The Revocation of
Clean-Energy Investment Economic-Support Systems as Indirect Expropriation Post-Nykomb: A
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narrower approach and found that the deprivation must be permanent.!2! Still
others have found that while an expropriation is usually ‘lasting’, a temporary
deprivation can ‘in some contexts and circumstances’ amount to an indirect
expropriation. %2

Both the issues of scope and duration are significant because, under IHL,
during international armed conflict belligerents have the right to take
temporary restrictive security measures, such as ‘freezes and other
discriminatory controls’, against the property of enemy nationals in their
territory.'23 The only known ISDS award about indirect expropriation in a
conflict context, Mitchell v Congo, took a broad approach to indirect
expropriation. The claimant’s law firm had its premises searched and put
under seals, documents seized and two lawyers imprisoned by military
forces.!?* Even though these measures were only temporary, eventually being
reversed by a domestic court decision, the tribunal found that they amounted to
an expropriation since they resulted in a ‘definitive’ and ‘total loss of the firm’s
clients’ and thus the firm, which closed down.!2> The State argued that the
measures were justified by security concerns given what the tribunal referred
to as the ‘rebellion against the government’ ongoing in the Congo at that
time.'2¢ The tribunal held that it did not have to decide on this point since
there had in any event been no compensation paid to the claimant and there
was not enough evidence to assess the argument. %’

Despite the broad approach to expropriation, which has been criticized by
scholars,!?8 the decision in Mitchell v Congo does not necessarily reflect a
higher level of protection than IHL would provide. The first reason for this is
the limitations on belligerent rights to deal with enemy property. Article 38
of the Fourth Geneva Convention on Civilians provides that, except for
security measures authorized by IHL, ‘the situation of protected persons shall
continue to be regulated, in principle, by the provisions concerning aliens in
time of peace’.!?® Thus, the EECC held that, despite belligerent rights

Spanish Case Analysis’ (2013) 98 lowaLRev 864, 877; PD Isakoff, ‘Defining the Scope of Indirect
Expropriation for International Investments’ (2013) 3 GlobalBusLRev 189, 198.

2! See, eg, Oschadbank (n 1) para 284; Tecmed v Mexico, ICSID Case No ARB (AF)/00/2,
Award (29 May 2003) para 116; Fireman’s Fund v Mexico, ICSID Case No ARB(AF)/02/1,
Award (17 July 2006) para 176; Plama v Bulgaria, ICSID Case No ARB/03/24, Award (27
Au§ust 2008) para 193.

122§D Myers v Canada, Partial Award (13 November 2000) para 283. The tribunal ultimately
found that a temporary border closure of 18 months did not support a finding of indirect
appropriation, at para 284.

123 Geneva Convention IV (n 100) art 27; EECC, Partial Award: Civilian Claims (n 107) para
124. Such measures must be ‘cancelled ... as soon as possible after the close of hostilities’,
according to Geneva Convention IV, art 46. 124 Mitchell v Congo (n 51) para 62.

125 ibid paras 65, 71-72. 126 ibid paras 65, 74. 127 ibid para 74.

128 See Zrilié (n 2) 1279, describing the decision as ‘problematic’ due to the tribunal’s failure to
consider the purpose of the measures or the broader context in which they were taken.

129 Geneva Convention IV (n 100) art 38. Both Schwarzenberger (n 90) 80—1 and the EECC, in
EECC, Partial Award: Civilian Claims (n 107) para 126, cite art 38 here in support of limitations on
belligerent rights over enemy property.
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regarding enemy property, ‘the basic international legal rules regulating
expropriation nevertheless continue to apply’.'3? In Eritrea’s Civilian
Claims, the EECC ruled that:

a belligerent is bound to ensure insofar as possible that the property of protected
persons and of other enemy nationals are not despoiled and wasted. If private
property of enemy nationals is to be frozen or otherwise impaired in wartime, it
must be done by the State, and under conditions providing for the property’s
protection and its eventual disposition by return to the owners or through post-
war agreement.'3!

The EECC found that Ethiopia had failed to fulfil its obligations in this respect.
A series of measures against Eritrean property, including ‘rapid forced real
estate sales, confiscatory taxes on sale proceeds, vigorous loan collections,
[and] expedited and arbitrary collection of other taxes’, while not all unlawful
in themselves, had the cumulative effect of depriving Eritreans of their
property.!3? Similarly, in Loss of Property in Ethiopia Owned by Non-
Residents, the EECC found that the cumulative effect of a series of
individually lawful measures, including expelling agents and employees of
non-resident businesses and refusing to issue visas or allow the appointment
of new agents, was to deprive Eritrean nationals of their property
unlawfully.!33 The EECC held that ‘even though the operation of businesses
owned by nationals of an opposing belligerent and the distribution to owners
of business profits and of rental payments for real property may lawfully be
suspended ... measures making a business property a res derelicta without
compensation are not acceptable’.!3# On this basis, it seems that the EECC
would also have impugned the measures in Mitchell v Congo on the basis of
IHL and customary international law.

The second reason that Mitchell v Congo is not inconsistent with IHL is
because it concerned a non-international armed conflict. In such a conflict,
IHL does not prohibit or permit security measures against enemy property;
indeed, there is no such concept of an enemy national during internal
conflict. The matter is left to domestic law and, for foreign investors, any
applicable BIT, just like the issue of confiscation of private property. As a
related aside, the protection of the property of neutral nationals in a
belligerent’s territory is also largely not regulated by the laws of war. For
example, neutral nationals are not covered by most of the Fourth Geneva
Convention on Civilians’ provisions ‘while the State of which they are
nationals has normal diplomatic representation in the State in whose hands
they are’.!3> In this way, the matter is left to customary international law or

139 EECC, Partial Award: Loss of Property in Ethiopia Owned by Non-Residents (n 107) para 24.
See also EECC, Partial Award: Civilian Claims (n 107) para 124; Borchard (n 44) 262-4.

31 EECC, Partial Award: Civilian Claims ibid para 151. 132 ibid paras 129-152.

133 EECC, Partial Award: Loss of Property in Ethiopia Owned by Non-Residents (n 107) paras
27-32. 134 ibid para 29. 135 Geneva Convention IV (n 100) art 4.
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any applicable BIT. Belligerents do not have the same rights to take security
measures in respect of neutral property as they do enemy property.

Nevertheless, the question of whether control and security measures against
property of enemy nationals would in certain circumstances amount to indirect
expropriation under a BIT remains unresolved given the uncertainty
surrounding indirect expropriation.!3¢ Such measures are only temporary, but
they are likely to be of more than ephemeral effect.!3” Ackermann argues for
the police powers doctrine as a corrective to an overly broad concept of
indirect expropriation in the armed conflict context.!3® However, the police
powers exception is not necessarily available since IHL permits measures to
be discriminatory as they are specifically against the property of enemy
nationals. Ackermann argues that not all measures against enemy property
would necessarily be discriminatory if, for example, they were based on
legitimate security concerns relating to a particular investor and not just on
that investor’s enemy character as such.!3° However, this still leaves those
measures that are applied to enemy property in a blanket manner. The
belligerent rights exception is untested. Tribunals taking a broad approach to
expropriation might find security measures against enemy property unlawful
whereas those taking a narrow approach would probably reach the same
conclusion as under THL.

Ill. COMPARING ENFORCEMENT MECHANISMS
A. The Advantages of ISDS

As well as having more robust primary obligations, international investment
law also has effective enforcement mechanisms. States have given broad
consent in advance to arbitrate disputes about the protection of foreign
investments in thousands of BITs.'#? Depending on whether their location
and nationality mean that their investment is covered by a BIT with an ISDS
clause, investors have direct access to investor—State arbitration without
having to exhaust local remedies. Although coverage is thus not universal,
the sheer number of BITs, nearly all of which do provide for ISDS, mean that
it is widespread. The concept of investment has been understood broadly, as has
nationality and jurisdiction.'#! The fact that consent is given before the event

136 This is also discussed in Zrilié (n 2) 124-30.

137 Cole argues that some measures lawful under IHL will meet the criteria for an indirect
expropriation due to being sufficiently restrictive and not merely ephemeral. Cole (n 9) 79.

138" A ckermann (n 2) 191-8. Ackermann also notes, at 197, that ‘it remains unclear what road
future tribunals will take’ when it comes to the scope of indirect expropriation.

139 ibid 180. 149 UNCTAD (n 23) maps 2584 BITs, of which 2449 include ISDS.

141 See, eg, Sattorova (n 91); B Demirkol, ‘The Notion of “Investment” in International
Investment Law’ (2015) 1 TurkishComLRev 41; ] Baumgartner, Treaty Shopping in
International Investment Law (OUP 2016); A Yilmaz Vastardis, The Nationality of Corporate
Investors under International Investment Law (Bloomsbury 2020); Waibel (n 91).
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means that there is some certainty about whether ISDS will be available, and
investors do not have to wait until the conflict is over to bring a claim. The
1965 Convention on the Settlement of Investment Disputes between States
and Nationals of Other States (ICSID Convention) means that many ISDS
awards are directly enforceable in domestic courts.!42

B. The Enforcement of IHL

There is currently no standing complaints mechanism through which
individuals can directly file claims for loss or damage resulting from
violations of IHL. While there are various international courts and tribunals
that apply and enforce IHL, some only do so indirectly, like human rights
courts, and others do not enable individuals to bring claims, like the
International Court of Justice and the International Criminal Court (although
the latter does have a victim reparation scheme).!4? Individuals can bring
claims for reparation for violations of IHL directly on an ad hoc basis where
States consent to claims resolution after a conflict or, less commonly, a
Security Council resolution provides for it. Such consent is far from
guaranteed and a Security Council resolution even less so. Nevertheless,
there are several examples of international mass claims processes established
after wars that have enabled individuals (and legal persons) to bring claims
for losses resulting from war, including from violations of IHL, particularly
since the early 1990s.'4* These international mass claims processes, relatively
analogous to ISDS with their direct individual access, are the focus of this
section. Compared to ISDS, the coverage of these post-conflict mass claims
mechanisms is inconsistent and somewhat arbitrary. Although ISDS is also
patchwork and relies on consent, ISDS is a more comprehensive patchwork,
and the consent is given before the event instead of after. Where these
mechanisms are established, they can be effective in enforcing and/or
remedying violations of IHL but they have limitations and a mixed record.

142 Convention on the Settlement of Investment Disputes between States and Nationals of Other
States (signed 18 March 1965, entered into force 14 October 1966) 575 UNTS 159 (ICSID
Convention). The question of enforcement of ICSID awards is discussed in more detail in
Section IV.A below.

143 See nn 51-52 above. On the International Criminal Court’s victim reparation scheme and its
limitations, see L Moffett and C Sandoval, ‘Tilting at Windmills: Reparations and the International
Criminal Court’ (2021) 34 LJIL 749.

4 See, eg, HM Holtzmann and E Kristjansdottir, International Mass Claims Processes: Legal
and Practical Perspectives (OUP 2007); H van Houtte et al, Post-War Restoration of Property
Rights under International Law (CUP 2008); N Wiihler and H Niebergall, Property Restitution
and Compensation (International Organization for Migration 2008); M Cordial and K
Rosandhaug, Post-Conflict Property Restitution: The Approach in Kosovo and Lessons Learned
for Future International Practice (Brill 2009); C Evans, The Right to Reparation in International
Law for Victims of Armed Conflict (CUP 2012); SD Murphy, W Kidane and TR Snider, Litigating
War: Mass Civil Injury and the Eritrea—Ethiopia Claims Commission (OUP 2013); L Brilmayer,
C Giorgetti and L Charlton, International Claims Commissions: Righting Wrongs after Conflict
(Edward Elgar 2017).
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The most effective example is the United Nations (UN) Compensation
Commission (UNCC), an ‘innovative mass claims mechanism’,'45 set up
after the First Gulf War by UN Security Council Resolution 687, made under
Chapter VII of the UN Charter. Resolution 687 provided that Iraq was liable for
any direct loss caused by the invasion and occupation of Kuwait.!4¢
Compensable losses included property destruction or damage as well as
personal injury, mental suffering and even environmental harm.!47 Although
Christine Evans has described the UNCC as ‘the first mechanism created by
the UN whereby individual victims could claim compensation for violations
in armed conflict’,'4® claimants did not actually have to prove a breach of
international law. They only had to show their loss and that it was caused by
the invasion or occupation. The standard of proof was to ‘demonstrate
satisfactorily’ that a claim was eligible rather than prove the facts, with
simple expedited procedures for smaller individual claims.!4® Tts
establishment by the Security Council under Chapter VII gave the UNCC
greater authority than such a body might otherwise have and, over a period of
three decades, it was able to resolve 2.7 million claims and the compensation it
awarded was paid out in full.'3 However, the circumstances of the
establishment of the UNCC are perhaps unlikely to be repeated.

Two examples of a different type of commission are the Commission for Real
Property Claims of Displaced Persons and Refugees (CRPC) established by the
Dayton Accords in 1996 and the Housing and Property Claims Commission
(HPCC) set up by the UN Interim Administration Mission in Kosovo in
1999.15! They were much more limited in scope than the UNCC, dealing
only with deprivation of property claims. The CRPC resolved claims seeking
to recover property dispossessed during the 1992-95 Bosnian War. The
HPCC settled residential property claims arising from the events of 1989-99
in Kosovo, including the North Atlantic Treaty Organization (NATO)
intervention.!>? Like the UNCC, these commissions were quasi-legal;
claimants did not have to establish a violation of IHL, just that they had been
‘deprived [of their property] in the course of hostilities’ at the CRPC or had lost
‘possession of the[ir] property in circumstances surrounding the NATO air-
campaign’ at the HPCC.!33 Like the UNCC, the CRPC and HPCC were very

143 Evans (n 144) 139.

146 UNSC Resolution 687 on restoration of the sovereignty, independence and territorial integrity
of Kuwait (8 April 1991) UN Doc S/RES/687.

47 ibid para 16. For details about the different categories of claims, see Holtzmann and
Kristjansdottir (n 144) 23; Withler and Niebergall (n 144) 92—4. 148 Evans (n 144) 140.

149 Holtzmann and Kristjansdottir (n 144) 213—14. There was more ‘individualized verification’
for larger, complex and corporate claims.

130 UNCC, ‘Final Report of the Governing Council of the United Nations Compensation
Commission to the Security Council on the Work of the Commission’ (14 February 2022) UN
Doc $/2022/104. 51 Wiihler and Niebergall (n 144) 14—17.

152 Holtzmann and Kristjansdottir (n 144) 27-9; Cordial and Rosandhaug (n 144) 26-8.

133 Cordial and Rosandhaug ibid 11, 56.
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flexible about evidence.!>* Between them, they resolved around 340,000
claims, with most of the decisions executed.!53

A commission that more strictly applied IHL was the EECC, which was set
up after the 1998-2000 war between Ethiopia and Eritrea in accordance with the
Algiers Agreement that ended the conflict. The EECC arbitrated claims for loss,
damage or injury related to the conflict and resulting from violations of IHL or
international law more broadly.!>° Rules of evidence were similar to those of the
UN Commission on International Trade Law (UNCITRAL) Arbitration
Rules.!37 Although the EECC was designed to offer a mechanism for
individuals to bring claims, it ended up operating largely as an inter-State
arbitration. Only five claims were brought on behalf of named individuals.
While the EECC produced a rich set of awards on IHL and the customary
international law applicable to international armed conflict, it did not actually
end up resolving mass claims like other mechanisms did.

In sum, while ad hoc mass claims processes can be effective, in some respects
more so than ISDS particularly in terms of the number of claimants redressed
and the flexibility of evidentiary rules, they have a mixed record. The UNCC
was set up by a binding Security Council resolution which was perhaps a
one-off occurrence, the CRPC and HPCC addressed only a limited category
of claims, and the EECC resolved very few individual claims. The next
section will consider the remedies awarded by ad hoc mass claims processes,
which reinforce the variable nature of their contribution.

IV. COMPARING REMEDIES
A. ISDS and Massive Compensation

Awards of compensation are the norm in ISDS, something that is not
necessarily the case for other international dispute settlement mechanisms.!58
Even in comparison to other international courts and tribunals that do
provide monetary damages, ISDS is famous for its massive awards of
compensation to individual investors. The largest ever ISDS award is US$40
billion.!>® Although these relatively rare enormous awards can distort
the overall impression,'®® the mean award is still in the hundreds of

134 Holtzmann and Kristjansdottir (n 144) 215-16, 218-19.

155 ibid 24; Cordial and Rosandhaug (n 144) 105.

136 See Murphy, Kidane and Snider (n 144) 1, 54.

57 Holtzmann and Kristjansdottir (n 144) 221.

158 See, eg, J Bonnitcha et al, ‘Damages and ISDS Reform: Between Procedure and Substance’
(2023) 14 JIDS 213, 214 fn 3, noting that in comparison the International Court of Justice has only
awarded compensation on three occasions.

5% Hulley Enterprises Ltd v Russian Federation, PCA Case No 2005-03/AA226, Award (18 July
2014); Yukos v Russia, PCA Case No 2005-04/AA227, Final Award (18 July 2014).

160" According to information available at UNCTAD (n 87), tribunals have awarded over $1
billion in compensation 14 times and over $100 million 68 times. Awards fall most commonly in
the $10-99.9 million range (123 times).

7
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millions.!®! ISDS awards can be so big because they compensate for the loss of
the whole value of the investment and for loss of profits. For example, in Yukos,
the Permanent Court of Arbitration awarded the investors compensation for the
loss of the entire value of their shareholdings as well as dividends that would
have been paid out.!®> The ECtHR, in contrast, in a case arising out of
effectively the same facts, awarded the claimant compensation only for the
particular acts (tax penalties and enforcement fees) that violated the right to
property (although it still amounted to nearly €2 billion).!63

In the conflict context, there have not been awards of amounts like that seen in
Yukos. Awards have generally not compensated for loss of profits. Nevertheless,
significant amounts have been awarded. Even though in A4PL v Sri Lanka the
investor received compensation for the loss of the full value of its shareholding,
this amounted to US$460,000, a modest sum in the ISDS context.!'®* In Cengiz v
Libya, the investor was awarded US$50 million for actual damage suffered. The
investor’s claim for loss of profits was considered too speculative given its lack
of track record in Libya, the remoteness of the projects which were a long way
from completion, and the security and business environment in Libya at the
time.!% In another recent conflict-related claim against Egypt, Union Fenosa,
the compensation awarded amounted to US$2 billion, based on the cost to the
investor of sourcing gas from elsewhere after the gas supply to its plant was
suspended by a State-owned enterprise during the 2011 revolution. !¢

Many of these awards are enforceable in domestic courts under the ICSID
Convention, which has been ratified by over 150 States.'®” However, in
practice it is not necessarily straightforward to do so. It can be a long and
expensive process to pursue enforcement proceedings in various jurisdictions.
As aresult, claimants can end up accepting smaller settlements, simply using the
award as a bargaining chip.'%® Union Fenosa is a good example. After a series of
additional proceedings seeking both to enforce the award and stay its
enforcement, the claim was finally settled without any of the US$2 billion

161 According to a 2021 study by Allen & Overy and the British Institute of International and
Comparative Law, the mean award between 2017 and 2020 was US$315.5 million. The mean
award before 2020 was US$437.5 million including Yukos or US$169.5 million without Yukos.
The median award over the same periods was US$39.2 and US$21.4 million, repectively. See M
Hodgson, Y Kryvoi and D Hrcka, ‘Empirical Study: Costs, Damages and Duration in
Investor—State Arbitration’ (British Institute of International and Comparative Law and Allen &
Overy 2021) 28 <https:/www.biicl.org/documents/136_isds-costs-damages-duration_june_2021.

pdf>. 12 Yukos (n 159) paras 1778, 1827.
163 Yukos v Russia App No 14902/04 (ECtHR, 31 July 2014).
164 4APL v Sri Lanka (n 44) 566-7. 195 Cengiz (n 1) paras 565-627.

166 Union Fenosa (n 1) para 13.8.

167 ICSID Convention (n 142). According to UNCTAD (n 87), out of 1332 known ISDS claims,
835 were administered by ICSID. The PCA was the next most common with 247. Only ICSID
awards are enforceable in domestic courts under the ICSID Convention.

168 See N Strain et al, ‘Compliance Politics and International Investment Disputes: A New
Dataset’ (2024) 27 JIntlEconL 70.
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compensation being paid.'®® More controversially, claimants can also end up
selling their awards to a third-party investor at a discount (who will then go
on to try to enforce them).!7® So ISDS is effective, but it is worth asking for
whom.

B. Remedies and Ad Hoc Mass Claims Processes

The level of damages and the enforceability of awards vary widely among ad
hoc post-war claims resolution mechanisms.!”! For example, the UNCC paid
out more than $50 billion to 1.5 million claimants.!”’? This was enabled by
the fact that it was established by the UN Security Council and,
controversially, had access to Iraqi oil revenue from which to fund claims.!73
However, the UNCC shows that massive compensation can, in the right
(albeit unusual) circumstances, be paid outside of the investment context.
While individual claimants were generally paid relatively low amounts (in
the thousands of dollars), corporate claimants received awards into the
hundreds of millions.!”* Fixed amounts were awarded for certain lower-value
individual claims for forced displacement, personal injury and death.!7>

In contrast, no compensation has ever been paid out by the CRPC or the
HPCC.!7¢ While the Dayton Accords provided for the CRPC to pay
compensation to claimants whose property could not be restored, the
compensation fund was never set up due to lack of funds (in part because of
a view among potential donors that a compensation option would distract
from the goal of restoring property).!”” While the lack of compensation was a
limitation, other remedies were nevertheless available. The CRPC made over
300,000 awards restoring property rights, estimated to benefit up to one
million people.!”® As with the CRPC, the focus of the HPCC was on the
restitution of property rights rather than compensation.!” The few decisions
awarding compensation did not end up being enforced,'3° but nearly 30,000
decisions awarding repossession, restitution or registration of property were

169 See L Bohmer, ‘Renewed Settlement Leads to Discontinuation of $2+ Billion Egyptian Gas
Case’ (Investment Arbitration Reporter, 14 March 2021) <https:/www.iareporter.com/articles/
renewed-settlement-leads-to-discontinuation-of-2-billion-egyptian-gas-case/>.

170 See F Dafea and Z Williams, ‘Banking on Courts: Financialization and the Rise of Third-
Party Funding in Investment Arbitration” (2021) 28 RevIntlPolEcon 1362, 1377; T Santosuosso
and R Scarlett, ‘Third-Party Funding in Investment Arbitration: Misappropriation of Access to
Justice Rhetoric by Global Speculative Finance’ (2019) 60 BCLRev 8; N Kalyanpur and AL
Newman, ‘The Financialization of International Law’ (2021) 19 PerspectivesPol 773.

71 See Wiihler and Niebergall (n 144) 87.  '72 UNCC (n 150). ' Evans (n 144) 142.

174 Wiihler and Niebergall (n 144) 93—4.

'75 Holtzmann and Kristjansdottir (n 144) 214.

176 Wiihler and Niebergall (n 144) 89-91.

77 Holtzmann and Kristjansdéttir (n 144) 360. 178 ibid 24.

179 For details of the nature of the claims, see Cordial and Rosandhaug (n 144) 49-52.
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successfully implemented.'8! This distinction between remedies relates back to
the differences between investments and property discussed above.

At the EECC, the individual claimants were awarded approximately US$2
million in compensation in total, while Eritrea received around US$160
million and Ethiopia US$175 million (leaving Eritrea owing a balance of
about US$15 million).!32 Due to lack of evidence, the amounts awarded were
estimates (at best). The EECC stated that, even though the lack of evidence was
such that ‘in a commercial arbitration ... [it] might warrant dismissal of a
damages claim for failure of proof’, it was not appropriate to dismiss the
claims here given that ‘significant violations of international law causing
harm to many individual victims’ had been established.!®3 However, the
Algiers Agreement did not stipulate any procedure for making payments to
individual claimants and, in the end, no payments have ever been made
between Ethiopia and Eritrea.!8* Apparently, since Ethiopia was unhappy
with the decision of the parallel Eritrea—Ethiopia Boundary Commission,
they did not want to be seen to legitimize either commission by demanding
that Eritrea pay the difference between the EECC’s awards.!®> This has led
some to conclude that ‘reparation has not been achieved through this process
and justice for individuals was largely symbolic’.'8¢ In sum, although the ad
hoc mass claims processes can deliver effective and flexible remedies in the
right circumstances, they can be hit and miss, particularly when it comes to
compensation.

V. CONCLUSION

This article has argued that international investment law’s robust primary
obligations, effective enforcement mechanisms and large awards of damages
make it the regime under which States are most likely to be held liable for the
conduct of war, even if it is unlikely to influence military decision-making on
the ground. This is evident from the current trend of ISDS claims in this context,
and based on past arbitral practice it is likely to stay this way. Particularly, war
losses clauses and the full protection and security standard provide greater
protection than similar provisions in IHL, especially during military
operations and against non-State actors. This is so even though there is some

181" Cordial and Rosandhaug (n 144) 105.

182 See EECC, Final Award — Eritrea’s Damages Claims (2009) 26 RIAA 505, 629-30; EECC,
Final Award — Ethiopia’s Damages Claims (2009) 26 RIAA 631, 768-70.

83 EECC, Final Award—Eritrea’s Damages Claims (n 182) 508, 538-9. Damages were
determined by what the EECC described as ‘unavoidably imprecise and uncertain’ processes.

134 HR Garry, M Brock-Smith and N Maisel, ‘The Eritrea Ethiopia Claims Commission: At the
Intersection of International Dispute Resolution and Transitional Justice for Atrocity Crimes?’ in
CN Brower et al (eds), By Peaceful Means: International Adjudication and Arbitration — Essays
in Honour of David D. Caron (OUP 2024) 77.

185 Murphy, Kidane and Snider (n 144) 408-9; Brilmayer, Giorgetti and Charlton (n 144) 144.

'8 Garry, Brock-Smith and Maisel (n 184) 77.
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overlap when it comes to the taking of private property in wartime. Although ad
hoc mass claims processes mean that individuals are not always left without
redress for violations of IHL during conflict, these mechanisms are less
effective than ISDS.

It is thus argued that international law distributes protection unevenly in war.
International investment law and IHL protect against confiscation relatively
equivalently, but otherwise investors are more likely than civilians to have
their war losses redressed. How should this be interpreted? Ackermann
argues that the arbitration of investment claims arising out of conflict is a
good thing since it ‘contribute[s] to the perseverance of the rules-based
international order’ and is a step towards increased accountability in war.!87
Others have expressed concern that it could be a threat to post-conflict peace
building.'8® Would it be good if international investment law had a ‘chilling’
effect on war?'8% Would this incidentally benefit civilians and communities
too? It has been suggested above that international investment law’s lack of
pragmatism means that it is unlikely to influence how war is conducted. For
now, States have IHL lawyers, not investment lawyers, advising their
military decision-making and international investment law looks likely to
remain an outsider to the policies and practices of war. Claims that the
possibility of investor—State arbitration incentivizes States to undertake broad
governance reform not just for the benefit of investors but for society more
broadly have so far proved unfounded.!®® International law’s uneven
distribution of protection in war would seem to be a feature of the
international legal order then, rather than a temporary bug on the way to
stronger humanitarian limits in conflict.
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