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Abstract
The constituent power theory, which served critical functions for several years, has outlived its
utility as the preeminent yardstick tomeasure the normative legitimacy of a constitution. As the
theory stands, it cannot apply on its own terms to most instances of modern constitution-
making. At the same time, it is highly susceptible to being used to legitimize authoritarian
outcomes. The scholarly literature that attempts to reimagine or expand the theory is scant and
unable to overcome its problems. In response, this article develops an alternative standard: the
theory of equitable elite bargaining. This theory provides that a constitution is normatively
legitimate if it is the product of an equitable bargain between elites from most major political
groups in society at the moment of constitution-making. The theory of equitable elite bargain-
ing is applicable to the realities of modern constitution-making and makes it more difficult to
legitimize authoritarian constitutions. Further, both representation-based and consequentialist
arguments can justify a constitution drafted in accordance with the theory as normatively
legitimate. The theory imposes a standard that can result in arduous constitution-making
processes and moderated constitutional content. Additionally, its focus on elites poses challen-
ging questions. However, this article will argue that the net benefits of this theory warrant its
consideration as a new standard to assess normative constitutional legitimacy.

Keywords: constituent power theory; constitution making; public participation; constitutional legitimacy;
elites; equitable bargaining

I. Introduction

There are numerous yardsticks to assess the ‘normative legitimacy’1 of a
constitution.2 However, iterations of the constituent power theory have historically

©The Author(s), 2023. Published by Cambridge University Press. This is anOpenAccess article, distributed under the terms
of the Creative Commons Attribution licence (http://creativecommons.org/licenses/by/4.0), which permits unrestricted
re-use, distribution and reproduction, provided the original article is properly cited.

1I use ‘normative legitimacy’ in this article to refer to the intrinsic standard of justifiability or acceptability
of a particular facet of political life. In the context of constitutions, this would signify what theoretical
reasoning justifies a constitution as worthy of acceptance.

2See, for example, A Harel and A Shinar, ‘Two Concepts of Constitutional Legitimacy’ (2023, forthcom-
ing) Global Constitutionalism. <https://doi.org/10.1017/S2045381722000156>; see also S Verdugo, ‘Is It
Time to Abandon the Constituent Power Theory?’ (2023) 21(1) International Journal of Constitutional Law
14–79;. See also C Bernal, ‘How Constitutional Crowdsourcing Can Enhance Legitimacy in Constitution-
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predominated.3 The constituent power theory’s widespread use as it pertains to
constitution-making can be attributed to Sieyès’ work in the wake of the French Revo-
lution.4 This theory understands constitutions as a collective act of the people expressing
how they ought to be governed.5 Consequently, it holds that a constitution is normatively
legitimate if it succeeds in mirroring such an expression.6 Constitutions that do so are
normatively legitimate because they are a manifestation of their wants.7

This right of the people to lay down the terms of how they want to be administered is
unrestricted and unconstrained.8 The constituent power theory is highly capacious and
does not exist as one standard model. For example, derivate bodies such as constituent
assemblies are considered compatible with the constituent power theory as long as they
are authorized to create a constitution through mechanisms such as elections.9 Versions
of the theory associated with Schmitt have gone so far as to argue that an elected president
can, of their own accord, manifest the will of the people.10

Furthermore, in accordance with the constituent power theory, it is acceptable for the
constitution to limit the future operations of a nation as long as the people can decide at
any point, through a collective act of self-determination, to remake their constitutional
order. To better explain this, scholars since Sieyès have distinguished between an original
unlimited constituent power tomake constitutions and a limited constituted power, which
should operate within the bounds of the rules set by the exercise of constituent power.11

As to how and when the people’s original constituent power can be exercised, Ackerman
and Kramer, among others, have introduced a distinction between constitutional
moments, when the populace is highly mobilized and engaged with constitutional
politics, and moments of ordinary politics, when politics is conducted via elected
representatives with minimal public engagement.12

These understandings of the constituent power theory played a pivotal part in the early
expansion of democracy. In countries casting off monarchy, colonialism, authoritarian-
ism and the like, it provided legitimacy to revolutionary mobilizations to break away
from existing political orders and subsequently create constitutional orders from
scratch.13 Nevertheless, as democracy started spreading across the globe, revolutionary

Making’, in D Landau and H Lerner (eds), Comparative Constitution Making (Edward Elgar, Cheltenham,
2019) 246–49.

3R Albert, Constitutional Amendments: Making, Breaking, And Changing Constitutions (Oxford Univer-
sity Press, Oxford, 2019) 72.

4L Rubinelli, Constituent Power: A History (Cambridge University Press, Cambridge, 2020) 18–21.
5See H Lindahl, ‘Constituent Power and the Constitution’, in D Dyzenhaus and M Thorburn (eds),

Philosophical Foundations of Constitutional Law (Oxford University Press, Oxford, 2016) 141–59; see also
Harel and Shinar (n 2).

6O Doyle, ‘Populist Constitutionalism And Constituent Power’ (2019) 20 German Law Journal 161,
162–63.

7Lindahl (n 5) 141–59.
8EJ Sieyès, ‘Reasoned Exposition of the Rights of Man and Citizen’ in OW Lembcke and F Weber (eds),

Emmanuel Joseph Sieyès: The Essential Political Writings (Brill, Leiden, 2014) 127.
9Ibid.
10Rubinelli (n 4) 103–35.
11See MVAsseldonk, ‘Who, the People? Rethinking Constituent Power as Praxis’ (2022) 48(3) Philosophy

and Social Criticism 361, 364–67.
12See B Ackerman,We the People I: Foundations (Harvard University Press, Cambridge, MA, 1991) 1–33;

See L Kramer, The People Themselves (Oxford University Press, Oxford, 2004).
13See H López Bofill, Law, Violence and Constituent Power (Routledge, London, 2021) 1–18.
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mobilizations, a small group of elected elites or a president channelling the people’s will
were not considered sufficient to legitimize a constitution in the name of ‘the people’.14

Further, many constitution-making events did not arise out of constitutional moments
that saw the citizenry in action.15

Thus, it began to be argued that to comply with the constituent power theory,
constitution-making processes needed legitimization from below and to provide oppor-
tunities for all those impacted by the new constitution to have atleast a chance to express
their opinions (if not give their explicit consent).16 Accordingly, modern academic
discourse started to regard public involvement in constitution-making as a vital compo-
nent of the constituent power theory.17 This started to be reflected in constitution-making
practice as well. The public got involved in constitution-making via mechanisms such as
elections to drafting bodies, direct solicitation of views, public consultations and refer-
enda to initiate the constitution-making process and/or approve the final constitution.
Today, all these elements have become standard norms in constitution-making.18

However, in all its various avatars, the constituent power theory suffers from two
problems that cast doubt on its status as the dominant measure of normative constitu-
tional legitimacy. First, constitutions (including ‘democratic’19 constitutions) are seldom
a creation of the people or an expression of their will.20 Today we have significant
empirical evidence to demonstrate how, no matter how a constitution is drafted, consti-
tutions are a product of different variants of elite contestation at the moment of
constitution-making and reflect elite preferences.21 This has also been the case in highly

14J Tully, Strange Multiplicity: Constitutionalism in an Age of Diversity (Cambridge University Press,
Cambridge, 2021) 28.

15T Ginsburg, J Blount and Z Elkins, ‘Does the Process of Constitution-Making Matter?’ (2009) 5(1) The
Annual Review of Law and Social Science 201, 209.

16See, for example, Z Oklopcic, Beyond the People: Social Imaginary and Constituent Imagination (Oxford
University Press, New York, 2018) 53; A Banks, ‘Expanding Participation in Constitution-Making’ (2008)
49 William and Mary Law Review 1046.

17Ibid; H Agne, ‘Democratic Founding: We the People and the Others’ (2012) 10(3) International Journal
of Constitutional Law 836; J Colón-Ríos,Weak Constitutionalism: Democratic Legitimacy and the Question of
Constituent Power (Routledge, London, 2012); A Kalyvas, ‘Popular Sovereignty, Democracy, and the
Constituent Power’ (2005) 12(2) Constellations 223; H Lindahl, ‘Possibility, Actuality, Rupture: Constituent
Power and the Ontology of Change’ (2015) 22(2) Constellations 163; M Loughlin, ‘The Concept of
Constituent Power’ (2014) 13(2) European Journal of Political Theory 218; I Rua Wall, Human Rights,
and Constituent Power.Without Model or Warranty (Routledge, London, 2012); M Tushnet, ‘Peasants with
Pitchforks, and Toilers with Twitter: Constitutional Revolutions and the Constituent Power’ (2015) 13(3)
International Journal of Constitutional Law 639.

18See H Landemore, Open Democracy: Reinventing Popular Rule for the 21st Century (Princeton Univer-
sity Press, Princeton, NJ, 2020) 180.

19‘Democracy’ and similar associated terms, such as ‘democratic’, are used in this article in theirminimalist
Schumpeterian sense to refer to a system of government where there are competitive elections and rotation of
powers. Consequently, a democratic constitution is one that contains rules and institutions that facilitate the
meaningful rotation of power.

20For a more detailed analysis, see the text accompanying footnotes 31–50 and 71–84.
21See, for example, GA O’Donnell, P Schmitter and L Whitehead (eds), Transition from Authoritarian

Rule (Johns Hopkins University Press, Baltimore, MD, 1986); A Lijphart, Democracies: Patterns of Major-
itarian andConsensus Government in Twenty-One Countries (YaleUniversity Press, NewHaven, CT, 1984); J
Higley andMBurton, Elite Foundations of Liberal Democracy (Rowman and Littlefield, Lanham,MD, 2006);
A Saati, The Participation Myth: Outcomes of Participatory Constitution Building Processes on Democracy
(Umeå University Press, Umeå, 2015).
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participatory constitution-making processes.22 Even when there is popular support for a
constitution or its provisions, this support depends on the elites dominating the
constitution-making process rather than the actual constitutional content.23 In fact,
cross-country studies have demonstrated how constitutional content on major issues
often differs significantly from public opinion.24 Second, the constituent power theory
can easily be weaponized to legitimize ‘authoritarian’25 (or other suboptimal) ends.

Several proponents of the constituent power theory are aware of these problems.
Nonetheless, the scholarly literature that tries to reimagine or expand26 the constituent
power theory is scant and cannot address the theory’s predicaments.27 This article does
not argue that the constituent power theory’s criteria for normative legitimacy are
irrational; quite the contrary. The constituent power theory is worthy of existing on a
theoretical plane. It arguably even has utility in academic discussions beyond those
pertaining to normative constitutional legitimacy. However, as it relates to debates on
normative constitutional legitimacy, the problem with the theory is that it can barely
apply on its own terms to the realities of contemporary constitution-making and is highly
susceptible to abuse. This arguably makes us question the constituent power theory’s
status as a gold standard and forces us to wonder whether a superior yardstick for
normative constitutional legitimacy can be devised – one that is reconcilable with the
realities of constitution-making and less susceptible to abuse. Dedicated alternatives are
few and far between, and those that exist cannot overcome the theory’s problems.28 This
article is a preliminary attempt to remedy this and move the conversation on normative
constitutional legitimacy forward.

Accordingly, this article aims to chalk out the basic outline of an alternative theory to
evaluate normative constitutional legitimacy. The alternative theory proposed by this
article, termed the theory of equitable elite bargaining, provides that ‘a constitution is
normatively legitimate if it is the product of an equitable bargain between elites frommost
major political groups in society at the moment of constitution-making’. While the
precise application of this theory is highly context dependent (which is elucidated by
several clarifications and hypotheticals later on), the theory requires that ‘at all stages’ of a
constitution-making process most major political groups (where major should be read in
an inclusive rather than exclusive sense) mutually negotiate a constitution in a fair and
impartial manner. This would entail that most major political groups in a society have a

22See text accompanying footnotes 37–46.
23D Moehler, Distrusting Democrats: Outcomes of Participatory Constitution Making (University of

Michigan Press, Ann Arbor, MI, 2008) 7.
24M Versteeg, ‘Unpopular Constitutionalism’ (2014) 89 Indiana Law Journal 1133.
25Building on the definition of democracy in footnote 19, authoritarian in this article implies a system

marked by a lack of political plurality and rotation of powers. Subsequently, an authoritarian constitution
would be one that preserves the political status quo rather than facilitate the rotation of powers.

26See, for example, Colón-Ríos (n 17); J Braver, ‘Constituent Power as Extraordinary Adaptation’ (30 June
2018). <https://ssrn.com/abstract=3022221>; R Stacey, ‘Popular Sovereignty and Revolutionary
Constitution-Making’, in Dyzenhaus and Thorburn (n 5) 162–78; R Stacey, ‘Constituent Power and Carl
Schmitt’s Theory of Constitution in Kenya’s Constitution-Making Process’ (2011) 9 International Journal of
Constitutional Law 587; Y Roznai, ‘The Boundaries of Constituent Authority’ (2021) 52 Connecticut Law
Review 1381.

27For a general critique of the direction of the scholarship on this topic, see Roberto Gargarella,
‘Constituent Power in a Community of Equals’ (2020) 41 Revus. <https://journals.openedition.org/revus/
6436>. See also Verdugo (n 2).

28See text accompanying footnote 138–147 and 160–161.
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chance at a realistic say in both deciding the process of drafting a constitution and the
eventual constitution and its terms. The theory of equitable elite bargaining is not
perfect; however, this article will demonstrate how it can be reconciled with the realities
of modern-day constitution-making and simultaneously reduce the possibility of
legitimizing undemocratic (or other sub-optimal) ends. Further, when it comes to
what accords to a constitution drafted in accordance with the theory of equitable
elite bargaining normative power, both consequentialist and representation-based
arguments can provide theoretical backing for the ensuing constitution’s normative
legitimacy.

A caveat should be offered upfront. As discussed in depth later, although this article
does not consider public involvement in constitution-making a conditio sine qua non for
normative legitimacy, it does not preclude or advocate against it. In most situations, as
part of the equitable bargain, elites are likely to involve the public in constitution-making
(and ideally should involve them) for several reasons – most importantly, ‘sociological
legitimacy’.29 This article’s argument is that public participation should not be considered
necessary for evaluating the normative legitimacy of a constitution and should instead
take place according to the terms of the equitable elite bargain.

The rest of this article proceeds as follows: Part II highlights the problems with the
constituent power theory as a measure of normative constitutional legitimacy. Part III
explains why expanding or upgrading the constituent power theory is insufficient to
overcome its problems. Part IV proposes an alternative to the constituent power theory –
that is, the theory of equitable elite bargaining. Part V offers several hypothetical
situations to demonstrate this theory’s practical application. Part VI discusses why
constitutions drafted in accordance with the theory of equitable elite bargaining are
normatively legitimate. Part VI addresses potential criticism and concerns that the theory
of equitable elite bargaining might raise. Part VII concludes the article.

II. The constituent power theory: Its core problems

There are several problems with the constituent power theory.30 This section outlines two
prime reasons to reject the theory in favor of a new yardstick for normative legitimacy.

First, the constituent power theory is detached from the realities of constitution-
making and cannot be applied on its own terms to the bulk of constitution-making
instances. This is obviously undesirable for a theory that is the primary yardstick to
measure normative constitutional legitimacy, and that is often invoked by leaders to
defend their constitutions.

The constituent power theory proceeds on the assumption that a constitution is a
collective expression by a society’s populace at the moment of drafting. Constitutions are
only normatively legitimate when they successfully reflect such an understanding.
Nonetheless, constitutions are hardly ever the product or expression of the people’s
collective will. They are generally products of different variants of political competition at
the moment of drafting and reflect elite preferences.31 Versteeg’s large-N analysis shows

29I use ‘sociological legitimacy’ to refer to whether the general populace considers a particular facet of
political life worthy of acceptance. In the context of constitutions, this would mean whether the populace
believe their constitution is a justifiable instrument to which they would be willing to subject themselves.

30On this point, see generally Verdugo (n 2).
31See sources listed in footnote 21.
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how, inmost countries around the world, public opinion on topics of key concern differed
from the constitutional content.32 Elster famously noted that the bulk of the actual
constitution-making process occurs behind closed doors,33 where power is frequently
wielded in partisan ways on behalf of ‘some’ rather than ‘all’ the people.34 This has been
the case in almost all recent constitution-making incidents in the Arab world, such as in
Egypt, Iraq, Libya and Tunisia. Brown describes how, in these cases, important political
actors were excluded and threats of force were sometimes part of the constitution-making
process.35 In the much-lauded case of Tunisia, threats of force formed an ‘implicit but
quite clear backdrop’ for constitutional bargaining.36

The aforesaid dynamics are unfortunately present even in highly participatory
constitution-making processes. Iceland’s failed constitution-making process is a case in
point. Gylfason points out how the 1944 Constitution ‘was drawn up in haste with
minimal adjustment of the 1874 constitution as part of Iceland’s declaration of inde-
pendence fromNazi-occupied Denmark’.37 People blamed some of the structural flaws of
the 1944 Constitution for Iceland’s 2008 financial crash.38 After the crash, protestors took
to the street demanding constitutional reform, leading the existing parliamentary gov-
ernment to resign. The new government implemented a plan to draft a new constitution.
Although the entire constitutional drafting process is beyond the scope of this article, it
was highly participatory and included (among other participatory tools) crowdsourcing
constitutional content via social media. However, Hudson’s empirical research reveals
how only 10 percent of the total submissions from the public seemed to impact the draft
constitution.39 Moreover, political elites eventually stalled the constitution-making pro-
cess and prevented the aforesaid draft from coming into force because they did not want
to change the status quo, which they believed was profiting them financially and
politically.40

Iceland at least provides an example where public participation impacted a draft
constitution (even though, despite a major constitutional moment, the public did not get
the new constitution it wanted). In most cases, public views do not even make their way
into the draft. Take, for example, South Africa’s 1991–95 constitution-making process,
which has been lauded for its degree of public participation and innovative mechanisms
adopted to conduct the same. Some 48 per cent of the population felt they had been part of
the constitution-making process.41 Nevertheless, this extensive public participation

32Versteeg (n 24) 1113–90.
33J Elster, ‘Forces and Mechanisms of the Constitution-Making Process’ (1995) 45Duke Law Journal 364.
34GL Negretto, ‘Democratic Constitution-Making Bodies: The Perils of a Partisan Convention’ (2016) 16

International Journal of Constitutional Law 254.
35N Brown, ‘The Unsurprising but Distinctive Nature of Constitution Writing in the Arab World’, in

Landau and Lerner (n 2) 457–58.
36Ibid.
37T Gylfason, ‘Democracy on Ice: A Post-mortem of the Icelandic Constitution’ (Open Democracy, June

2013) <www.opendemocracy.net/can-europe-make-it/thorvaldur-gylfason/democracy-on-ice-post-mor
tem-of-icelandic-constitution>.

38See T Gylfason, ‘The Anatomy of Constitution-Making: From Denmark in 1849 to Iceland’, in
G Negretto (ed.), Redrafting Constitutions in Democratic Regimes (Cambridge University Press,
Cambridge, 2020) 222.

39A Hudson, The Veil of Public Participation: Citizen and Political Parties in Constitution-Making
Processes (Cambridge University Press, Cambridge, 2021) 57.

40See generally Gylfason (n 38).
41Hudson (n 39) 57.
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program had a negligible impact on the constitutional text.42 Even the most progressive
provisions of the new constitution were elite driven rather than a product of public
participation.43

The usual story is that if the public’s views on matters of ‘actual importance or
relevance’ run counter to elite preferences and wants, they are swept under the carpet.44

Elites will, however, sometimes window-dress the constitution with aspirational rights
provisions to appease the public and/or international actors. This happened in Iraq,45

Rwanda46 andAfghanistan47 in the early 2000s. The Afghanistan story highlights another
reality of constitution-making. Afghanistan is an example of an imposed constitution: one
forced upon the country by an occupying power, rather than expressing or channelling
thewill of the people. InAfghanistan, not only was the Taliban (understandably) excluded
from the constitution-making process, but so weremoderate Islamic groups andwarlords
who exercised most on-the-ground control.48 Western forces and their on-the-ground
allies forced the latter two groups to accept terms through backdoor coercion.49 The final
2004 Afghanistan constitution was what Western forces and their on-the-ground allies
wanted. Cases like Afghanistan are a recurring phenomenon in constitution-making.50

Though perhaps not completely dominating the constitution-making space, it is a reality
that cannot be ignored and is here to stay.

Moreover, even where constitutions cannot be classified as imposed, transnational
networks of constitutional advisors and international organizations now play a substan-
tial role in constitution-making processes worldwide.51 At times, these transnational
networks play a more important role in constitution-making and contribute more to the
content of a constitution than the local populace. A trend has also developed in
constitution-making practice of significant borrowing from other countries, wholesale
grafting and using universal templates.52 These variants of constitution-making only
reinforce the reality that constitutions are not a product of the people they govern or an
expression of their collective will.

42Ibid 9.
43E Houlihan and S Bisarya, Practical Considerations for Public Participation in Constitution-Building:

What, When, How and Why? (International IDEA, Stockholm, 2021) 31.
44See, for example, T Eisenstadt, AC LeVan and T Maboudi, Can Constitutions Improve Democracy?

Sometimes, But Not Always (American Politics and Policy Blog, 3 September 2015), available at <https://
blogs.lse.ac.uk/usappblog/2015/09/03/can-constitutions-improve-democracy-sometimes-but-not-always>.

45M Brandt, J Cottrell, Y Ghai and A Regan, Constitution-Making and Reform: Options for the Process
(Interpeace, Geneva, 2011) 141.

46Ibid.
47See A Sethi, ‘Book review: Afghanistan Legal Education Project, An Introduction to the Constitutional

Law of Afghanistan’ (2021) 5(2) Indian Law Review 250.
48Ibid 250–51.
49C Gall, ‘Afghan Council Gives Approval to Constitution’ (The New York Times, 5 January 2004),

available at <www.nytimes.com/2004/01/05/world/afghan-council-gives-approval-to–constitution.html>.
50See, for example, N Feldman, ‘Imposed Constitutionalism’ (2005) 37 Connecticut Law Review 857; P

Dann and Z Al-Ali, ‘The Internationalized Pouvoir Constituent: Constitution Making Under External
Influence In Iraq, Sudan, and East Timor’ (2006) 10 Max Planck Yearbook of United Nations Law 423; R
Albert, X Contiades and A Fotiadou (eds), The Law and Legitimacy of Imposed Constitutions (Routledge,
London, 2019).

51See generally G Shaffer, T Ginsburg and TC Halliday, Constitution-Making and Transnational Legal
Order (Cambridge University Press, Cambridge, 2019).

52See DS Law, ‘Constitutional Archetypes’ (2016) 95(2) Texas Law Review 153.
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As noted earlier, the problem with the constituent power theory is not that the
normative criteria it propounds are theoretically irrational. The problem is that they
have a marginal connection to actual practice. The theory that several scholars uphold as
the preeminent measure of constitutional legitimacy is barely applicable to real-world
constitution-making on its own terms.

Considering the constituent power theory’s detachment from reality, there is another
crucial reason to reevaluate its use as the predominant yardstick for the normative
legitimacy of constitutions. This is its usefulness in legitimizing authoritarian ends. Seeing
the track record of their democratic counterparts, would-be-autocrats realize that they do
not have to do much to legitimize their authoritarian constitutions. They can take
advantage of momentary bursts of popularity, mislead the populace to hold biased
viewpoints and appeal to the ‘will of the people’ to overhaul constitutional orders in
authoritarian ways.

For instance, in Venezuela in 1999, Hugo Chávez went outside the constitutional
order to unilaterally redraft the existing constitution into an authoritarian one. A
political outsider, Chávez came to power in the wake of an economic crisis that the
two major political parties, embroiled in their own corruption scandals, could not
handle. One of Chávez’s electoral promises was to draft a new constitution and establish
a constitutional order that would allow for effective social and participative democracy.
The existing constitution contained a revision clause that required negotiation with the
legislature. Upon Chávez’s election, the aforementioned two major political parties still
controlled the legislature. Hence, instead of negotiating with his political opponents,
Chávez issued a unilateral decree calling for a referendum on convening a Constituent
Assembly.53 Some groups appealed this decree to the Supreme Court, but the Supreme
Court upheld it on the grounds that the constituent power theory gives people the right
to remake their constitutions.54 The referendum passed decisively with over 82 per cent
of the vote.

The electoral rules written by Chávez for the selection of Constituent Assembly
members were designed to tilt the scales in favour of his loyalists – commonly known as
the Chavistas. Consequently, the Chavistas, who were internally diverse and repre-
sented various segments of society, won about 93 per cent of Constituent Assembly seats
(though only 60 per cent of the vote share). As a result, they had no need to negotiate
with the handful of opposition members who made it into the Assembly. Later, the
Assembly closed state institutions such as the legislature, in which the opposition still
had a say, and transferred their powers to itself.55 Again, the Supreme Court acquiesced
to these moves. It held that the Constituent Assembly, as the direct manifestation of the
people’s constituent power, was a supra-institution capable of wielding such author-
ity.56 Ironically, finding the Supreme Court a potential roadblock, the Constituent
Assembly also shut down the Court soon afterwards.57 Venezuela’s new authoritarian
constitution was drafted in consultation with trade unions, civil society organizations,

53D Landau, ‘Constituent Power and Constitution Making in Latin America’ in Landau and Lerner
(n 2) 572.

54J Braver, ‘Hannah Arendt in Venezuela: The Supreme Court Battles Hugo Chávez Over the Creation of
the 1999 Constitution’ (2016) 14(3) International Journal of Constitutional Law 565, 567–78.

55Landau (n 53) 572.
56Ibid.
57D Landau, ‘Constitution-Making Gone Wrong’ (2013) 64(5) Alabama Law Review 923, 962.
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professional associations and neighbourhood organizations.58 These organizations
submitted 624 proposals, and more than 50 per cent of their recommendations were
accepted for inclusion in the constitution59 – significantly more than in cases of highly
lauded participatory processes such as those in South Africa and Iceland.

Hungary’s 2012 authoritarian constitution-making process (carried out within the
existing legal order) also shared some characteristics in its use of the constituent power
theory to legitimize an authoritarian constitution.60 Likewise in Turkey, where Recep
Tayyip Erdoğan ‘dismembered’ the constitution using three large-scale amendment
packages in the 2010s, he appealed to constituent power rhetoric. He sought public
approval via referendums even though he did not need to,61 as he could have passed the
amendment packages legislatively as well.62 Erdoğan had explicitly stated that he would
not pass the constitutional changes through the legislature if the referendums failed.63

However, as shown by Elkins andHudson, referendums on such amendment packages or
entire constitution drafts, especially when passed by would-be-autocrats, rarely fail.64

Many other jurisdictions, such as Russia (1993), Kazakhstan (1995), Belarus (1996),
East Timor (2002), Bolivia (2008), Ecuador (2009) and Georgia (2017), have seen elites
use the ‘constituent power theory’ and appeal to the ‘will of the people’ to unilaterally
reorganize the state in authoritarian ways (be it through participatory constitution-
making processes or otherwise).65 As Landau and Dixon argue, the ordinary usage of
the theory can result in authoritarian outcomes.66

III. Can the constituent power theory be reimagined or improved?

The constituent power theory is highly entrenched as the baseline standard to evaluate the
normative legitimacy of constitutions. Hence, it would be intellectually dishonest tomove
on to suggest an alternative without considering whether the constituent power theory
can be adjusted to apply on more realistic terms to modern constitution-making and
prevent itsmisuse. Aware of the realities highlighted in the previous section, scholars have
already attempted to reimagine and/or expand the theory.

To address the problems of constitutions being largely the work of elites and reflecting
their preferences, Colón-Ríos advocates for a baseline framework. He contends that high
levels of public participation at various stages of constitution-making are essential for

58MP García-Guadilla and M Pilar, ‘Polarization, Participatory Democracy, and Democratic Erosion in
Venezuela’s Twenty-First Century Socialism’ (2019) 681(1)TheAnnals of The American Academy of Political
and Social Science 62, 65–67.

59Landau (n 57) 948.
60A Sethi, ‘The ‘Method and Madness’ of Authoritarian Constitution Making in Democratic Regimes’

(2021) 3(2) Nuovi Autoritarismi e Democrazie: Diritto, Istituzioni, Società 6, 15–16.
61Ibid 19.
62Ibid.
63Ibid.
64See Z Elkins and A Hudson, ‘The Constitutional Referendum in Historical Perspective’ in Landau and

Lerner (n 2) 142–64. Additionally, see the text body accompanying footnotes 72–84 on how referendums on
such topics work in practice.

65See, for example, Landau (n 57); W Partlett ‘The Dangers of Popular Constitution-Making’ (2012) 38(1)
Brooklyn Journal of International Law 193; L Miller and L Aucoin (eds), Framing the State in Times of
Transition: Case Studies in Constitution Making (US Institute of Peace, Washington, DC, 2010).

66D Landau and R Dixon, Abusive Constitutional Borrowing: Legal Globalization and the Subversion of
Liberal Democracy (Oxford University Press, Oxford, 2021) 116–52.
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legitimacy,67 and all attempts should be made to receive citizen input through the most
participatorymethods possible.68 Any barrier to public participation during constitution-
making should cast doubt on the constitution’s legitimacy.69 Likewise, scholars such as
Bannon and Saunders have called for similar requirements for imposed constitution-
making processes70 and those with international involvement.71

The issue is whether these suggestions actually help to overcome the problem. It is
highly questionable whether any type of public participation can meaningfully capture
the will of the people.72 This is especially true in societies with low public turnout, lack of
infrastructure, high levels of illiteracy and security issues.73 These factors are particularly
relevant since the bulk of modern-day constitution-making is taking place in societies
with such characteristics.74 At the bareminimum,material inequalities among the general
populace result in groups with more access to resources having a disproportionate
impact.75 To add to all this, Bannon,Moelher,Muller and others note that public opinions
on the constitution are typically less about their views on the constitutional content and
more about the elites dominating the constitution-making process.76 Because ordinary
citizens (including those in advanced countries) often find it difficult to evaluate the
constitution and constitution-making process, they look to elites for cues.77

Consider the differences in the outcomes of the 2005 and 2010 Kenyan constitution-
making processes and the accompanying approval referendums. The first process started
when the government could no longer ignore demands for constitutional change by
opposition parties, civil society and the international community.78 The resulting draft
was a product of significant public participation (though limited elite involvement).79

This draft was vehemently opposed by an influential group of political elites, aligned
with the incumbent president, who saw no need to alter the status quo. 80 This

67See Colón-Ríos (n 17) 5.
68Ibid.
69Ibid.
70M Bonnet, ‘The Legitimacy of Internationally Imposed Constitution-Making in the Context of State

Building’ in Albert, Contiades, and Fotiadou (n 50) 208–26.
71C Saunders, ‘International Involvement In Constitution-Making’ in Landau and Lerner (n 2) 69–89.
72See M Gilens and B Page, ‘Testing Theories of American Politics: Elites, Interest Groups, and Average

Citizens’ (2014) 12(3) Perspectives on Politics 564, 564; See also; See also CAchen and LBartels,Democracy for
Realists (Princeton University Press, Princeton, NJ, 2016)G Duke, ‘Can The People Exercise Constituent
Power’ (2023 Forthcoming) International Journal of Constitutional Law <on file with author>

73Alicia Bannon, ‘Designing a Constitution-Drafting Process: Lessons from Kenya’ (2007) 116 Yale Law
Journal 1824, 1846–47.

74A Ladley, Constitution-Building After Conflict: External Support to a Sovereign Process (International
IDEA, Stockholm, 2011) 8–9.

75See generally L Bartels, Unequal Democracy (Princeton University Press, Princeton, NJ, 2016). For the
said application in a specific constitution-making context, see, S Gloppen, South Africa: The Battle Over the
Constitution (Routledge, London, 1997).

76See Moehler (n 23) 7; Bannon (n 73); C Murray, Political Elites, and the People: Kenya’s Decade-Long
Constitution-Making Process in Negretto (n 38) 191. For a classical study of such a school of thought in the
context of democracy generally, see J Schumpeter, Capitalism, Socialism and Democracy (Harper and Row,
New York, 1942) 252–60. See also Anthony Downs, An Economic Theory of Democracy (Harper and Row,
New York, 1957).

77Moehler (n 23) 7.
78Murray (n 76) 191.
79Ibid 191–96.
80Ibid.
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constitution-making process ended in 2005 when a referendum rejected the draft
constitution.81 This result was arguably less a reflection of what the people wanted than
of political elites’ campaigns for and against the new constitution.82 The final voting was
completely along political lines.83 In contrast, the second constitution-making process
succeeded and was approved by a referendum in 2010. The second process succeeded
because elites from different major political groups (both incumbent and opposition)
were on board – unlike the first time – and urged the populace to approve the new
constitution.84

However, even if this were not the case and there were away to capture the genuine will
of the people, it would have limited significance in practice, considering the realities of
how political elites treat public input. As discussed earlier, notwithstanding the wide-
spread participation in South Africa and Iceland, minimal input found its way into the
draft. In Rwanda in 2003, only 7 per cent of public views were analysed, and in
Afghanistan in 2004 and Iraq in 2005, almost none were.85 All these three countries
carried out participatory processes facilitated by international organizations. Adding any
requirement for a certain degree of citizen input to make its way to final constitutional
texts could result in a scenario where very few constitutions would qualify as legitimate,
and would still deem Venezuela’s comparatively authoritarian constitution more legit-
imate than South Africa’s comparatively democratic one. Such a requirement would also
not bode well for the eventual enforcement of the constitution. After all, those in power
after the constitution’s promulgation have to agree to enforce its terms and provisions.

Likewise, to tackle the paradox that arises where constituent power is used to legitimize
authoritarian ends, scholars have argued that constituent power should not be completely
unlimited. Scholars such as Roznai and Stacey assert that the constituent power theory
should be limited by principles such as liberalism, the rule of law and constitutionalism.86

Comparably, Braver, and to some extent Partlett,87 argue that the constituent power
theory should only be invoked after exhausting all existing legal channels of constitutional
change or reform within a constitutional system.88 Braver’s suggestion was targeted
explicitly to cases like Venezuela, where would-be autocrats such as Chavez ignored
the total reform/revision clause of the original constitution by invoking the constituent
power theory. Nevertheless, as noble as they might be, these solutions run their course
beyond a point in solving the problem of legitimizing authoritarian constitutions (while
still not addressing the first problem of the constituent power theory).

When it comes to solutions such as those suggested by Roznai and Stacey, most
modern authoritarian constitutions do prima facie contain principles associated with
liberalism, the rule of law and constitutionalism (or the like).89 The authoritarian

81Ibid 195–96.
82Ibid.
83Ibid.
84Ibid 199–204.
85Brandt et al. (n 45) 141.
86Roznai (n 26) 1405–6; Stacey (n 26) 162–78.
87See, for example, W Partlett, ‘The Dangers of Popular Constitution-Making’ (2012) 38(1) Brooklyn

Journal of International Law 193. However, Partlett’s argumentation is not with respect to improving the
constituent power theory but rather advocates for constitution-making to take place wherever possible within
existing legal orders rather than outside them.

88See Braver (n 26).
89See KL Scheppele, ‘Autocratic Legalism’ (2018) 86(2) University of Chicago Law Review 545, 555.
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constitutions discussed above almost always created ostensibly independent courts with
the power of judicial review, contained core civil and political rights guarantees and
emphasized a commitment to the rule of law. It is only in the margins and intricate
workings of authoritarian constitutions that their problematic nature is noticeable. For
example, in Hungary, the new constitution eliminated the actio popularis review.90

Instead, it provided a constitutional complaint mechanism similar to Germany’s, where
individuals may only challenge laws that affect them personally.91 In Turkey, the
amendment packages transformed the parliamentary system into a presidential system.92

In Venezuela, the new constitution removed the single five-year term limit for presidents
and allowed them to stay in office for up to two consecutive terms of six years each.93 All
these modifications appear harmless when viewed individually and arguably have func-
tioned normally in other national contexts. However, in each of these countries’ contexts,
they were highly problematic (especially when seen together with other comparable
changes).94 This is precisely how the modern-day legal autocrat works: using constitu-
tional innovations to their own advantage.

Solutions such as Braver’s, which require exhausting existing legal channels of con-
stitutional change or reformbefore invoking the constituent power theory, similarly fail to
prevent abuses of the constituent power theory. In cases such as Hungary and Turkey, the
respective would-be autocrats operated within the existing legal orders using options
provided by the legal orders themselves.95 Although it must bementioned, and as touched
upon in Part V, in Hungary the aforesaid involved a degree of creative legal maneouvr-
ing.96 Further, in response to Braver, Landau points out how an existing legal system
might have ‘bad’ rules or rules that can be very easily wielded in abusive ways.97 Today’s
autocrats have mastered using the law to their advantage.98 Thus, Braver’s reimagination
of the constituent power theory might not be sufficient to prevent legitimizing authori-
tarian constitutions.

Additionally, as Verdugo argues, a major concern with Braver, Roznai and Stacey’s
solutions is that these solutions ultimately ‘[empty] the constituent power idea from its
core elements’.99 After all, the virtue of the constituent power theory is that it validates the
people’s sovereign will to decide how they want to be governed. Imposing additional
restrictions on how and what the people can decide detracts from the theory’s core
aspects. This is precisely why this article suggests an alternative standard rather than
trying to expand (or reimagine) the constituent power theory. In conclusion, it is hard to
see a version of the constituent power theory that can fully overcome both hurdles

90MBánkuti, GHalmai and KL Scheppele, ‘Disabling the Constitution’ (2012) 23(3) Journal of Democracy
138, 142.

91Ibid.
92Z Yilmaz, ‘Erdoğan’s Presidential Regime and Strategic Legalism: Turkish Democracy in the Twilight

Zone’ (2020) 20(2) Southeast European and Black Sea Studies 265, 276–78.
93O Encarnación, ‘Venezuela’s “Civil Society Coup”’ (2002) 19(2) World Policy Journal 38, 41.
94Sethi (n 60) 13–18.
95See text body accompanying footnotes 60–65 and 106–107.
96See text body accompanying footnotes 106–107.
97D Landau, ‘The Trouble with Constituent Power in Latin America: A Reply to Joshua Braver’ (28 July

2018, International Journal of Constitutional Law Blog), available at <http://www.iconnectblog.com/2018/
07/the-trouble-with-constituent-power-in-latin-america-a-reply-to-joshua-braver>.

98See generally Scheppele (n 89).
99Verdugo (n 2) 20.
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discussed above. Perhaps the only remaining option is to look beyond the constituent
power theory.

IV. The theory of equitable elite bargaining

Given the main problems of the constituent power theory, an alternative theory should
succeed in doing three things if it is to gain mainstream acceptance. First, it should
recognize that constitutions are a product of elite contestation, and constitution-making
processes depend heavily on elites and their preferences.100 Second, it should not be a fair-
weather theory, but must be capable of being applied on equal terms to all instances of
constitution-making, including difficult cases such as imposed constitution-making and
internationalized constitution-making. Third, it should not be susceptible to being used
to legitimize authoritarian (or any other comparable suboptimal) ends.

As an alternative framework to evaluate normative constitutional legitimacy, I propose
what I term ‘the theory of equitable elite bargaining’. This theory is built on the premise
that society contains certain individuals and groups who exercise disproportionate
political power and influence compared with ordinary citizens, and who drive the process
of constitution-making.101 It accepts this reality and attempts to channel it in the best way
possible to avoid legitimizing not only authoritarian constitution-making but also other
suboptimal outcomes such as partisan elite-driven constitution-making. According to
this theory, a constitution is normatively legitimate if it is the product of an equitable
bargain between elites from most major political groups in society at the moment of
constitution-making.

An alternative theory to measure normative legitimacy could merely have reverse-
engineered the reality of constitution-making processes that resulted in democratic
outcomes. A common thread in most constitution-making processes that resulted in
democratic outcomes was an equitable (or even equal) bargain between the different
sources of political power at the moment of constitution-making.102 Thus, such an
alternative theory could have laid down that a legitimate constitution is one that is an
equitable (or even equal) bargain between the different sources of political power at the
moment of constitution-making. As Dixon and Ginsburg’s ‘insurance model’ informs us,
such a hypothetical theory would, in most cases, result in acceptable outcomes.103

However, there is a slight problem with this hypothetical theory. Although such a
hypothetical theory would be reconcilable with the realities of constitution-making, it

100In general, this view finds support from Achen and Bartels (n 72) who, after examining an array of
social-scientific evidence, argue that democratic theory should be founded on political parties and interest
groups, and not on the preference of individual voters.

101This view should not be confusedwith ‘the elite theory’, which ismore concernedwith how the educated
and rich disproportionately impact politics. See, for example, C Mariotti, ‘Elite Theory’ in The Palgrave
Encyclopedia of Interest Groups, Lobbying, and Public Affairs (Springer, Cham, 2020) 1–6. Many dynamics
purported by the elite theory might be in play in constitution-making, depending on the context in
which it is being carried out. Nonetheless, that does not impact the workings of the theory. For example,
see footnote 133.

102See generally Higley and Burton (n 21) and Saati (n 21).
103In accordance with this model, whenmultiple parties negotiate a constitution in a balancedmanner, the

resultant constitution provides robust future insurance to each party and their interests – often through
innovations that inhibit authoritarian outcomes. See R Dixon and T Ginsburg, ‘The Forms and Limits of
Constitutions as Political Insurance, 2017) 15(4) International Journal of Constitutional Law 988.
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could nevertheless be abused by would-be-autocrats who take advantage of temporary
surges in power at the expense of weak and divided political parties. This is precisely what
happened in many of the authoritarian constitution-making incidents discussed in this
article.

Further, such a hypothetical theory would not prevent power from being wielded in
highly partisan ways, as happened in constitution-making episodes in the Arab world. It
would also not prevent the problem of ‘disgruntled losers’, which is covered inmore detail
later on.104 More importantly, it could legitimize constitutions that lock out vital interests
in society. This would be particularly relevant in cases where certain groups are not
formally represented in politics at a particular time. A historical example is the American
constitution-making process, which excluded Native Indians and African Americans.
The theory of equitable elite bargaining goes further than requiring the balance of power
in a society to be respected. Instead, it requires an equitable bargain between mostmajor
political groups. Adding this extra requirement can help ‘reduce’ the possibility of
suboptimal outcomes while still recognizing the realities of how constitutions are made.
As the remainder of this article will show, the theory of equitable elite bargaining canwork
in most real-life circumstances of constitution-making and simultaneously reduce pos-
sibilities for legitimizing anti-democratic outcomes.

To clarify how this theory could be applied in practice, five key concepts should be
clarified: equity, inclusivity, duration of application, plenary power of elites, and civic
society and public participation.

First, equity: in this theory, ‘equitable’ should be understood in line with its simple
dictionary meaning – fair and impartial. The theory of equitable elite bargaining does not
require elites from every major political group to have an equal voice – it simply requires
equity. While this term is highly subjective, elites from different groups should be
involved so they have a meaningful voice in the constitution-making process. How this
would work out in practice would be highly context dependent and is influenced by other
clarifications provided below. Ultimately (subject to the exceptions covered below),
equity would require that most major political groups in a society have a chance at a
realistic say in deciding both the process of drafting a constitution and the eventual
constitution and its terms. The hypotheticals in the next section can help to illustrate what
equitable might look like in varying situations.

Second, inclusivity: ‘major’ should be understood broadly and on the side of inclusivity
rather than exclusivity. Political groups should not be understood as restricted to
organized political parties, but can also include other groups – such as a revolutionary
front – that, in a given moment, exercise political influence. It could also include groups
that do not always have formal political representation, such as Indigenous groups.
Political groups should also be read to include groups that, in a given time and space,
are comparatively weaker, discredited, unpopular, exercising de facto control and the like.
At the same time, the theory of equitable elite bargaining should not be understood to
require elites from every major political group in a country to be involved in the equitable
bargain for the process to be legitimate. There can surely be situations where elites from a
particular major group are excluded for prudent reasons. This could be the case when,
despite all good-faith attempts to involve elites from a specific group, they refuse to join or
refuse to bargain equitably. It could also be the case when elites from almost every other
major group in the country genuinely and in good faith believe that a particular group

104See text body accompanying footnotes 108–109 and 119–122.
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should be excluded for the sake of the future stability of the country (for example, that
Nazis should not have been involved in drafting the German Basic Law). Such scenarios
should be exceptional and have extremely compelling reasons. This should not be
normalized as a standard practice. Further, it should not be due to a political maneouvre
by certain political groups to lock out others. When in doubt, it is better to err on the side
of inclusivity than exclusivity. While exceptions can be made, in cases where elites from a
major political group (or groups) are excluded for whatever reason, the degree of
normative constitutional legitimacy would be impacted.

Third, duration of application of the theory: equitable bargaining should take place at
all stages of constitution-making: triggering the drafting process, drafting the new
constitution and ratification/approval of the constitution. The entire process of
constitution-making must be designed to facilitate the equitable bargain. An exception
to the above rule is allowed when, during drafting negotiations, elites from a major
political group (or groups) agree voluntarily, explicitly and without the use of force to
walk away, take part in a non-equitable way (or one that is unfavourable to them) ormake
some othermutually negotiated arrangement. Such situations can even arise due to a quid
pro quo arrangement, as long as the arrangement is voluntary, explicit andwithout the use
of force.

Fourth, plenary power: elites from major political groups can trigger the constitution-
making process at any stage during the operation of a polity, if such a decision is a product
of an equitable bargain between at leastmostmajor political groups. There is no need for a
constitutional moment. Furthermore, elitesmay set the rules of the entire process without
restrictions, as long as they result from an equitable bargain. The new constitution can be
drafted either within or outside the existing legal order. In the latter case, during the initial
stages of the process and based on an equitable bargain, elites can decide the status of
existing institutions. The theory of equitable elite bargaining puts no limits on these
decisions beyond the requirement that every decisionmust be the product of an equitable
bargain between elites frommost major political groups. If, at any stage, the original rules
of the process need to be modified, this can only happen as an equitable bargain between
elites from the original major political groups.

Fifth, civil society and public participation: the theory of equitable elite bargaining does
not prohibit or dissuade participation in constitution-making (of any and every kind) by
civil society and/or the public. In most cases, these would be crucial for a constitution’s
sociological legitimacy; they can also accord other benefits. Building on the previous
clarification, the theory of equitable elite bargaining does not put limitations on the
plenary power of elites; elites from most major groups may, therefore, equitably decide
whether, for what reasons, to what extent, in whatmanner and at what stages they want to
involve civil society and the general populace in constitution-making. However, involving
or not involving these actors does not impact the normative legitimacy of the constitution.
As detailed in Part VII, such an approach ensures that civil society and/or public
participation, if and when conducted, are meaningful, not a box-ticking exercise and
not a means to legitimize undemocratic outcomes.

V. The theory of equitable elite bargaining in practice

How would the theory of equitable elite bargaining operate in practice? Take a hypo-
thetical parliamentary democracy, Atlantis, which is deeply divided between three major
ethnic groups. Two of these ethnic groups are represented in the electoral arena by
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political parties 1 and 2, respectively. Both parties have equal electoral sway in the
country, which for all practical purposes is a two-party system. The third ethnic group
(an Indigenous group) is not formally represented in politics by a specific political party.
However, its Indigenous leadership, 3, has a significant voice in the country and, from
time to time, conveys support for leaders from both parties 1 and 2. Most of Atlantis’s
political actors and population desire a new constitution because their previous consti-
tutionwas drafted under colonial rule. For a constitution-making process to be legitimate,
the entire process should be a bargain between elites from 1, 2 and 3. Elites from 1, 2 and
3 can equitably decide on the constitution-making process and determine the content of
the constitution through this process. Elites from 1 and 2 cannot proceed with a
constitution-making process that excludes elites from 3 at any stage. Nor can 1 and
3, or 2 and 3 do the same. Be it via elections, elections coupled with reservations, or elite
agreements, elites from 1, 2 and 3 must have an equitable say. However, a political group
or its elites can be excluded entirely from a constitution-making process when they refuse
to participate or equitably bargain despite all good-faith attempts to involve them. The
only other scenario that can see non-equitable participation is when, after the initial
equitable negotiation to agree to the terms of the constitution-making process, one
(or more) of the groups agrees voluntarily to participate in the remainder of the process
in a non-equitable manner.

This leads us to the question of exceptions permitted by the theory. How exactly do
these exceptions work? Assume that in the previous hypothetical situation, 1, 2 and
3mutually agree to draft a new constitution for Atlantis via a drafting body wherein any
decisionmust be approved by at least three-quarters of themembers present and voting.
The bulk of the members of this drafting body will be elected via elections. However,
3 can voluntarily agree not to compete in this election if 25 percent of the seats in this
drafting body are reserved for its nominees selected via an internal process. The theory
of equitable elite bargaining allows for this, as this is a voluntary decision by 3 in
exchange for a guaranteed 25 per cent voice in the process – sufficient to exercise a veto.
In contrast, the theory of equitable elite bargaining would not allow elites from 1 and
2 to lock out elites from 3 and, despite their objections, settle on electoral rules that
would result in a minuscule percent of 3’s preferred members in the drafting body. This
would not be an equitable outcome for 3. Likewise, elites from 1 and 2 cannot, at a later
stage, agree to change the drafting body’s voting rules to require only three-fifths of the
members present and voting without equitably bargaining with elites from 3. Any
change in the originally accepted rules must happen via an equitable bargain with elites
from 3.

Alternatively, elites from1, 2 and 3 couldmutually agree to have the entire constitution
drafted by a technical committee of domestic and foreign experts and then ratified via a
public referendum. They could also add another requirement that the technical commit-
tee or a similar small body engages in widespread public consultation before any draft is
put up for a referendum. Such outcomes diminish the elites from all three groups in the
process, but are mutually and voluntarily agreed upon, and hence justified. Likewise, the
theory of equitable bargaining would be compatible with a situation where, in elections to
the drafting body according to rules equitably set by elites from all three groups, one or
more groups receive very few seats (similar outcomes, under a different set of facts, were
recently seen in Chile’s recent failed constitution-making process). This is because they
voluntarily agreed to these rules as part of an equitable bargain. The onus is on elites to
defend their interests in the equitable bargaining processes, and not agree to terms that
can lead to their exclusion.
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Let us consider the application of this theory in another situation. Atlantis has a
presidential system but does not have deep societal divisions. However, it suffers from
other problems. The existing political order – consisting of two parties, 1 and 2, between
whom power has been shared for most of modern history – is undergoing an institutional
crisis, as both parties are embroiled in corruption scandals. They have also been unable to
address the country’s economic problems. Large sections of society demand a change.
Against this backdrop, a leftist political outsider, Hercules, is elected president. Hercules’
chief electoral promise is to draft a new constitution to reset the political order and
establish a social democracy. Hercules can draft a new constitution, but must involve
elites from 1 and 2. They cannot avoid bargaining with elites from 1 and 2, nomatter how
participatory the constitution-making process or how egalitarian and human rights-
protective their draft constitution is. However democratic the rules of the process –

whether relating to a referendum to approve the creation of a constitution-drafting body,
election of the drafting body or ratification of the final text – if they result in a scenario that
blocks elites from 1 and 2 from the process, the process should not be considered
legitimate. There are several ways that 1 and 2 can be involved in the process, which
would depend on the realities on the ground in Atlantis. In some cases, this could be as
simple as setting rules to elect members of the drafting body that ensure that elites from
1 and 2 are not excluded. In other cases, it might go beyond electoral rules and even extend
to the rules regarding decision-making in the drafting body. For example, this couldmean
a special type of decision-making that requires the final constitution to be approved by at
least X per cent of members from 1 and 2 (or, conversely, members who are not aligned
with Hercules’s political group). In more complicated cases, it might require Hercules to
enter into a political agreement with elites from 1 and 2 outside the formal legal order that
lays down the rules of the constitution-making process in a way acceptable to 1 and
2 (even if they accept begrudgingly).

Somemight consider this unfair, especially if Hercules is reforming the system in away
that aligns with their own politics. They might defend the constituent power theory,
which might allow Hercules to draft a new constitution. But what happened in Atlantis is
similar to how Chávez captured Venezuela and shares some commonalities with Viktor
Orbán’s capture ofHungary. According to the theory of equitable elite bargaining, Chávez
would have needed to negotiate with Venezuela’s opposition-controlled legislature –

something that was also required by the revision/total-reform clause in the existing
constitution.105 In Hungary, the new constitution was drafted within the existing legis-
lature and passed as an ordinary piece of legislation.106 This allowedOrbán’s Fidesz party,
which had 68 per cent control of the legislature, to block the opposition completely. The
theory of equitable elite bargaining would demand that the opposition, which still had
32 per cent of seats in the legislature, be given some form of voice or veto power in the
constitution-making process. Curiously, the Hungarian Constitution originally con-
tained a provision that required a four-fifths majority of the legislature to decide the
rules to draft any new constitution – a provision that Orbán and his Fidesz party had
changed via a simple constitutional amendment.107 The theory of equitable elite bar-
gaining does not mandate staying within the existing order to draft the constitution. Still,
in the cases of Venezuela and Hungary, the rules prescribed by the existing constitution

105Landau (n 53) 578.
106Halmai, ‘The Making of ‘Illiberal Constitutionalism’With or Without a New Constitution’ in Landau

and Lerner (n 2) 305.
107Ibid.
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could have promoted more equitable elite bargaining – at least initially. Per the theory,
these rules would play out the same way if, instead of Chávez or Orbán, there were more
democratic actors in their place. Having such baseline rules in place can prevent any actor
– good or bad – from legitimizing their goals unilaterally.

The application of this theory can undoubtedly be more complicated in tougher cases.
Suppose Atlantis is governed by political parties 1 and 2, who do not adequately represent
the citizens, and the country then breaks out in protests. Could the protestors simply take
control of the political institutions by force and create their new constitutional order? This
is a factual pattern seen in revolutionary constitution-making. The constituent power
theory might say yes. However, in accordance with the theory of equitable elite bargain-
ing, the protest leaders would need to negotiate equitably with 1 and 2 to create their new
constitutional order. The samewould apply if, instead of 1 and 2, Atlantis were ruled by an
authoritarian government, 3. In fact, scholars have argued that bargaining – even with
authoritarian groups – improves outcomes, and that failure to do so may result in
instability or even a return to a form of authoritarianism.108

Let us further complicate this hypothetical situation. It is known that 3 is a genocidal
authoritarian regime that promotes terrorism. The regime poses a threat to the people of
Atlantis and other countries. Atlantis is invaded by a coalition of countries and inter-
national organizations named 4, which overthrows 3. The coalition intends to implement
a new constitution for Atlantis with the aid of its allies on the ground, groups 1 and 2. In an
ideal world, any constitution in Atlantis should be entirely homegrown and involve only
domestic actors. This process should certainly not include 4. However, the realities of
politics suggest that this seldom happens. Sometimes groups like 4 even have a major role
to play in ensuring short-term stability in a country. Recognizing this reality, the theory of
equitable elite bargaining accounts for situations such as those described herein. Thus, the
theory of equitable elite bargaining is not incompatible with 4’s involvement in a
constitution-making process (though it does allow 4 to voluntarily not be a part of the
process and walk away). Nonetheless, 4 cannot unilaterally impose a constitution on
Atlantis and needs to involve most other major political groups in Atlantis (beyond
merely 1 and 2). At the same time, the theory of elite democratic bargaining would
certainly not go so far as to advocate that 1, 2 and 4must negotiate with 3, nomatter what.
However, they should certainly negotiate with a diverse set of Atlantian elites, whose
involvement is ultimately vital to running the country.

In a case like Afghanistan, this would have required that Western forces and their
on-the-ground allies not exclude Islamists and warlords who exercised significant pol-
itical and social influence. This might have resulted in a more stable Afghanistan,
lessening the chances of the Taliban returning to power. Even in Afghanistan, including
more moderate factions of the Taliban would have been beneficial. On the other hand,
being more in line with the theory of equitable elite bargaining might be one reason why
the German Basic Law has endured. The Basic Law was drafted under foreign occupation
but involved Germans representing diverse territorial, social and political interests.109

The drafting process excluded Nazis, but succeeded in bringing together most other

108Landau (n 53) 582 (citing Andrew Arato). See also K Samuels, ‘Postwar Constitution Building:
Opportunities and Challenges’, in R Paris and TD Sisk (eds), The Dilemmas of Statebuilding: Confronting
the Contradictions of Postwar Peace Operations (Routledge, London, 2009) 179.

109DP Currie, The Constitution of the Federal Republic of Germany (University of Chicago Press, Chicago,
1995) 8–10.
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important elite actors, whowere vital toGermany’s future operation.110 This is important,
and is what separates the constitution-making incident in Germany from Afghanistan.

VI. Equitably elite bargained constitutions: Why are they normatively legitimate?

Until now, this article only provided a descriptive account of its suggestive theory. A
pertinent question remains to be answered: why is a constitution drafted in accordance
with the theory of equitable elite bargaining normatively legitimate? And what intrinsic
standards of justifiability accords to it its normative worth?

At a primary level, this section will argue that consequentialist reasons justify a
constitution drafted in accordance with the theory of equitable elite bargaining as
normatively legitimate. In addition, at a secondary level, constitutions drafted in accord-
ance with the theory of equitable elite bargaining can also gain additional normative
legitimacy for representation-based reasons. Due to the limited scope of this article, this
section will refrain from defending the status of consequentialist and representation-
based justifications for normative legitimacy. Both approaches have been passionately
criticized and championed; however, it is safe to assume that both these approaches are
mainstream ones when it comes to according normative legitimacy to facets of political
life.111 I proceed with that assumption. This is a shortcoming of this section’s analysis –
which might need more detailed attention on another occasion. Nevertheless, I hope that
this section, coupled with the next section wherein I deal with potential criticisms and
concerns (and invariably justify certain inclusions and omissions in this theory), outlines
a degree of theoretical backing to consider the possibility of adopting the theory of
equitable elite bargaining as a new standard for measuring normative constitutional
legitimacy.

At a primary level, consequentialist reasons justify a constitutional drafted in accord-
ance with this article’s theory as normatively legitimate. Scholars from as far back as
Thomasius in the late seventeenth century have argued that consequentialist consider-
ations can be valid justifications for a constitution’s normative legitimacy.112 As stated by
the likes of Raz, Wellman and Arneson, this essentially implies that a legitimate consti-
tution can be conducive to positive societal outcomes.113 In present times, scholars such
as Harel, Shinar and Verdugo have increasingly seen the merit of such arguments,
especially considering the realities of different constitution-making situations.114 Con-
stitutions in compliance with the theory of equitable bargaining can be defended as

110Ibid.
111See, generally, P Fabienne, ‘Political Legitimacy’ in E Zalta (ed),The Stanford Encyclopedia of Philosophy

(Stanford University Press, Stanford, CA, 2021), available at <https://plato.stanford.edu/archives/sum2017/
entries/legitimacy>; see also Harel and Shinar (n 2)

112For a literature review on this point, see Fabienne (n 111). See also R Dagger and D Lefkowitz, ‘Political
Obligation’, in Zalta (n 110).

113See, for example, J Raz, Essays in the Morality of Law and Politics (Clarendon Press, Oxford, 1995) 359;
CWellman, ‘Liberalism, Samaritanism, and Political Legitimacy’ (1996) 25(3) Philosophy and Public Affairs
211; RJ Arneson, ‘The Supposed Right to a Democratic Say’, in T Christiano and J Christman (eds),
Contemporary Debates in Political Philosophy (Wiley-Blackwell, Chichester, 2009) 197–212.

114SeeVerdugo (n 2); See alsoHarel and Shinar (n 2). It must be stated that Harel and Shinar are concerned
primarily with descriptive legitimacy, though they also believe that there is normative merit in their
arguments.
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legitimate because, more often than not, they result in two major beneficial societal
consequences. These are: (1) the effective enforcement of the constitution;115 and
(2) institutional rules and arrangements that advance democracy.116 Few would argue
that these two characteristics are unimportant to constitutions (and modern-day soci-
eties).117

Constitutions based on equitable elite bargaining are usually enforced effectively
because those who consented to the constitution and have a vested interest in its success
remain major political players in the immediate years after the constitution’s promulga-
tion.118 This also eliminates the problem of disgruntled losers who would be determined
to regain power, including using force.119 Further, on obtaining power, such disgruntled
losers would seek to completely remake a constitution in ways that might result in highly
unwanted outcomes. Both of these advantages can be seen in South Africa. As discussed
earlier, very little input from the public made it into the constitution. What explains the
initial compliance with the South African Constitution and the absence of disgruntled
losers is the effective bargain carried out between the elites of the African National
Congress and the National Party.120 In contrast, Afghanistan is an example of where,
because of the lack of an equitable elite bargain, the 2004 constitution was not effectively
enforced and the country was faced with the problem of disgruntled losers in the form of
the Taliban.121

Moreover, constitutions drafted using this theory as a benchmark result in the creation
of institutional rules and arrangements that help to advance democracy. Negretto and
Sánchez-Talanquer show how constitutions produced through negotiated bargains
between diverse political elites result in the creation of limits on state action and provide
opposition parties and citizens with the means to make these limits effective.122 Likewise,
Bejarano and Segura demonstrate that when a variety of political forces present in society
participate in negotiated bargaining during constitution-making, the result is a balanced
constitutional text that disperses power, and thereby deepens democracy.123 This is
because, in most cases, power distribution during constitution-making means that no
single actor/group has absolute sway, typically resulting in the adoption of institutions
and rules that protect against the arbitrary abuse of power by a single actor/group.124 In
fact, Eisenstadt andMaboudi demonstrate how the absence of group inclusion during the

115By effective enforcement, I refer to those in power post the constitution’s promulgation upholding and
enforcing the constitution’s terms and conditions.

116By institutional rules and arrangements that advance democracy, I refer to constitutional innovations
that facilitate the rotation of powers.

117For example, the proceedings of a workshop of leading scholars of constitution-making mention how
the said scholars unanimously agreed that these two criteria are vital to a successful constitution (and society).
See Boobst Center for Peace & Justice, Proceedings: Workshop on Constitution Building Processes (Princeton
University, Princeton, NJ, 2007).

118Dixon and Ginsburg (n 103) 988–1012.
119See, generally, CJ Anderson and others, Losers’ Consent: Elections and Democratic Legitimacy (Oxford

University Press, Oxford, 2005).
120Hudson (n 39) 3.
121A Sethi, ‘Afghanistan’, in R Albert, D Landau, P Faraguna and S Drugda (eds) 2020 Global Review of

Constitutional Law (I�CONnect-Clough Center, Boston, 2021) 8–12.
122See G Negretto And M Sánchez-Talanquer, ‘Constitutional Origins and Liberal Democracy: A Global

Analysis, 1900–2015’ (2021) 115 American Political Science Review 522.
123AM Bejarano and R Segura, ‘The Difference Power Diffusion Makes’, in Negretto (n 38) 131–32.
124Ibid.
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constitution-making is almost always ‘doomed to failure’ from a democratic stand-
point.125 Other scholars have reached similar findings,126 including in relation to indi-
vidual constitutional elements such as constitutional courts, accountability institutions
and human rights.127

Colombia offers a case in point. In 1991, elites representing different major political
groups rallied around the perennial problemof drugwars and violence. They established a
new constitutional system based on a multi-group equitable bargain.128 Compared to the
previous constitution, which was highly exclusionary and centralized, the new constitu-
tion expanded channels for political participation and representation and created a
balance among the different branches of government.129 It also devolved power to
regional and local government, thereby adding extra checks on the power of the central
government.130 This system was largely self-enforcing in the following years and facili-
tated the rotation of powers. The institutions and rules put in place ensured that elites and
their successors did not renege on their commitments.

Similar outcomes can be seen in most of the cases discussed in this article that saw a
degree of equitable elite bargains, such as Germany, South Africa and Kenya. In all these
instances, the new constitutions that came into force improved levels of democracy. This
would even be the case in a situation where a single political group dominates a society. As
opposed to a situation wherein such a dominant group unilaterally drafts a constitution
without involving any other political group, the requirement of equitably bargaining with
other groups (despite them being comparatively much weaker) can help to enhance the
democratic features of the ensuing constitution (even if not to the degree for which one
would hope). At the same time, constitution-making processes characterized by a lack of
bargaining betweenmajor political actors tend to produce institutional arrangements that
concentrate power in the executive, at the expense of institutions that limit the use of
power.131 This results in conditions that are not conducive to the rotation of powers. In
the previously mentioned cases of Afghanistan, Egypt, Hungary, Iraq, Libya, Tunisia,
Turkey and Venezuela, a lack of equitable elite bargaining led to these exact problems.

Though consequentialist reasonsmight be sufficient to accord a constitution drafted in
accordance with the theory of equitable elite bargaining legitimacy, in most instances
other reasons can also strengthen its claim to normative legitimacy. Specifically, a
secondary reason for constitutions drafted in accordance with the theory of equitable
elite bargaining to be considered legitimate is that, to a fair degree, they are representative
of broader societal interests (or, at a bareminimum, diverse societal interests). Inmodern-
day politics, for better or worse, people’s interests are largely represented by political elites

125See T Eisenstadt and T Maboudi, ’Being There Is Half the Battle: Group Inclusion, Constitution-
Writing, and Democracy’ (2019) 52(13–14) Comparative Political Studies 2135.

126See Higley and Burton (n 21); Lijphart (n 21); Saati (n 21);
127J Ríos-Figueroa and A Pozas-Loyo, ‘Enacting Constitutionalism: The Origins of Independent Judicial

Institutions in Latin America’ (2010) 42 Comparative Politics 293; Dixon and Ginsburg (n 103); R Dixon and
T Ginsburg, ‘The South African Constitutional Court and Socio-Economic Rights as “Insurance Swaps”’
(2011) 4(1) Constitutional Court Review 1; R Hirschl, Towards Juristocracy (Harvard University Press,
Cambridge, MA, 2004); T Ginsburg and M Versteeg, ‘Why Do Countries Adopt Constitutional Review?’
(2013) 30 Journal of Law Economic Organization 587.

128Eisenstadt and Maboudi (n 125) 2155.
129Bejarano and Segura (n 123) 142–43.
130Ibid 136–38.
131Ibid 132; See also G Negretto, ‘Replacing Constitutions in Democratic Regimes: Elite Cooperation and

Citizen Participation’, in Negretto (n 38) 101–2; See also Eisenstadt and Maboudi (n 125) 2155.
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and groups.132 Therefore, a constitution drafted as a consequence of an equitable bargain
between elites from most major political groups would be representative ‘to the extent’
that such groups are illustrative of broader societal voices and values.133 This is so while
ensuring that constitutions represent a plurality of ‘societal interests’ rather than only
some interests – which was a faultline in many practical applications of the constituent
power theory. Although not to the degree and manner with which ardent proponents of
representativeness might be content (because elites might look out for their own interests
rather than those they represent), given the realities of constitution-making, equitable
elite bargaining is one of the more effective mechanisms to ensure broad representative-
ness without having other net negatives for normative constitutional legitimacy.

But why is this the case? When it comes to ensuring broad societal representativeness,
we are in a Catch-22 situation. If, to ensure representativeness, we necessitate compulsory
public deliberation and consultation, we are back to square one, wherein elites decide
what goes into the constitution (and they can choose to ignore the outcomes of these
processes). In such a case, elites can use compulsory participation of this kind as a
requirement of normative legitimacy to unfairly impact it.

Constitutional legitimacy is not a yes or no binary, but a spectrum.134 Any mandatory
inflexible public participation requirement as a precondition of normative legitimacy
could compromise the need to bargain equitably with elites from most major groups.
Elites from certain groups could use the justification of public participation to increase a
constitution’s normative legitimacy instead of equitably bargaining with elites frommost
major political groups, as was done in cases of authoritarian constitution-making. Such
scenarios could put the entire rationale behind this theory at risk. Furthermore, when they
do not care about the public views, elites could undertake public participation as a box-
ticking exercise, compromising the constitution’s normative legitimacy.

On the other hand, to ensure broad societal representativeness, if we require compul-
sory elections to drafting bodies or constitutional approval by referendums as a compo-
nent of normative legitimacy, it can result in: (1) polarization and/or majoritarian
outcomes;(2) locking out minority interests, or interests not formally represented in
politics in a given time and space; and (3) being utilized to legitimate undemocratic
constitutions.135

Thus, arguably the way we can ensure that a constitution is fairly representative of
broader societal interests without other net negatives is by ensuring it is the product of an
equitable elite bargain between most major political groups in a society. Moreover, as
touched upon above, a constitution drafted in accordance with the requirements of the
theory of equitable elite bargaining can increase representativeness in the future by

132See generally SC Stokes, Political Parties and Democracy (1999) 2(1) Annual Review of Political Science
243. See Schumpeter (n 76) and Downs (n 76) for a more classical take on this.

133While groups can be representative of the people or represent their interests, the extent to which they
care about themedian individual inmaking decisions is an entirely separate question. For discussions on this,
see Gilens and Page, (n 72) 564–81. As Gilens and Page demonstrate, it is unlikely that other models would
overcome this issue or result in any different or better outcomes. At the same time, this does notmean that the
median individual does not see benefit from the decisions of the elites who purport to represent them.

134Harel and Shinar (n 12).
135See J Gluck and M Brandt, Participatory and Inclusive Constitution Making: Giving a Voice to the

Demands of Citizens in theWake of the Arab Spring (US Institute of Peace,Washington, DC, 2015); See also T
Eisenstadt, AC LeVan, and TMaboudi, ‘WhenTalk Trumps Text: TheDemocratizing Effects of Deliberation
During Constitution-Making’ (2015) 109(3) American Political Science Review 592.

Global Constitutionalism 147

ht
tp

s:
//

do
i.o

rg
/1

0.
10

17
/S

20
45

38
17

23
00

00
96

 P
ub

lis
he

d 
on

lin
e 

by
 C

am
br

id
ge

 U
ni

ve
rs

ity
 P

re
ss

https://doi.org/10.1017/S2045381723000096


opening up channels for participation and representation in the political system. Hence,
this theory has the potential to ensure a degree of representativeness in the present
without locking out future generations.

VII. Responding to potential critics and sceptics

The theory of equitable elite bargaining might be subjected to several objections, criti-
cisms or concerns. This section will touch upon some of the most obvious ones and
attempt to allay these concerns.

A primary issue could be raised by those who are not opposed to the theory of
equitable elite bargaining in principle but believe that it (or its elements) can be read
into the constituent power theory. It could be contended that the earlier versions of the
constituent power theory can be improved to accommodate the requirements of the
theory of equitable elite bargaining as they involved small groups of people channelling
the will of the people. Such a claim gains added relevance considering that the theory of
equitable elite bargaining hopes to gain some normative power (albeit at a secondary
level) from representation-based reasons – which many argue is one of the main
justifications for the constituent power theory as well.136 There are three major issues
with such a viewpoint.

First, we would be back to square one, wherein constitutions (even if according to ‘the
people’ benefits or being representative of them) actually reflect elite preferences and
choices rather than the will of the people, while being wrongly legitimized in their name.
This was precisely why there was a need to add some ‘legitimization from below’ to the
earlier versions of the constituent power theory. Second, such a reimagination of the
constituent power theory drains it of its primary contents – the will of the people. This is
only aggravated in those cases when the equitable elite bargain is not accompanied by any
public involvement whatsoever (say, by-elections to drafting bodies or approval via
referendums) or the constitutional contents depart from public opinion. Third, when
faced with significant public support for a particular version of a constitution, a require-
ment that the constituent power is channelled via an equitable bargain between elites from
most major political groups will struggle to hold up. The examples of the failure of
revision/total reform clauses in constitutions are a case in point. Revision/total reform
clauses are often added to constitutions to prevent future constitutional redrafting from
being unilateral. They generally demand compromises between different legislative
groups in a manner that would be comparable to the requirements of the theory of
equitable elite bargaining. In both Hungary and Venezuela, the existing constitutions
contained types of revision/total reform clauses, following which, as explained earlier,
could have been seen as a practical application of the theory of equitable elite bargaining.
However, in both Hungary and Venezuela, modifying or not following them was seen as
permissible by the constituent power theory as large sections of the populace wanted to go
down a different route (albeit due to the misleading rhetoric of would-be-autocrats).

Another concern could come from those who acknowledge the realities of
constitution-making and the shortfalls of the constituent power theory but still feel that
the theory of equitable elite bargaining is theoretically troublesome because it does not

136Harel and Shinar (n 2), although other core reasons also underline the constituent power theory, such as
the consent of the people. See Lindahl (n 5), 141–59.
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centre ‘the people’.137 They would argue that though equitable elite bargains might be
necessary, constitutions would still need some form of consent from the governed to be
considered normatively legitimate.138 Advocates of this viewmight instead prefer amodel
similar to Arato’s two-stage post-sovereign conception of constitution-making, inspired
by the South African constitution-making process.139 The first stage requires various
political actors, along with social groups such as civil society organizations, to mutually
agree on an interim constitution in a series of roundtable talks. In the second stage, a
permanent constitution is drafted in a highly participatory manner by an elected
parliament doubling as a drafting body. This permanent constitution is subject to the
principles agreed to in the interim draft. To some, Arato’s theorymight capture themerits
of my approach while also including public (and civil society) involvement.

In response, I would first state that the theory of equitable elite bargaining does not
preclude public (or civil society) involvement in constitution-making. The practical
application of the theory could take the form of Arato’s two-stage model. However, as
it pertains to according normative legitimacy, the theory simply looks at people’s role in
constitution-making in line with realities.140 The manner and outcomes of public
participation come down to elite preferences.141 It is important to understand that in a
case such as South Africa, the eventual outcome resulted from the equitable bargain
between elites from the African National Congress (ANC) and the National Party
(NP).142 Over-simplifying things somewhat, the reason for the particular structure of
the South African process was for the parties to ‘insure’ their respective interests.143 None
of the components of the constitution-making process independently contributed to the
success of the process, nor arguably would they have succeeded without the bargain
between the ANC and NP.

In most cases, public involvement would voluntarily be incorporated into
constitution-making processes by elites themselves – as they have often done in recent
years. This is because public involvement in constitution-making is important to a
constitution’s social and international legitimacy, and can have several other sociological
benefits depending on the context, such as aiding state-building, citizenization, trans-
parency, deadlock resolution and violence reduction.144 At the same time, in certain
circumstances, public participation in constitution-making may come at a cost: it can
impede sensitive negotiations, distract attention from important developmental issues,
produce incoherent and unworkable texts, risk polarization and majoritarian excesses
and make bargaining harder.145 In many new and post-conflict societies, where the lion’s

137See, generally, R Gargarella, The Law as a Conversation Among Equals (Cambridge University Press,
Cambridge, 2022).

138For arguments in favour of such dualist approaches to legitimacy see, for example, S Hershovitz,
‘Legitimacy, Democracy, and Razian Authority’ (2003) 9 Legal Theory 201, 210; J Habermas, Between Facts
and Norms (MIT Press, Cambridge, MA, 1996) 300–06.

139A Arato, Post Sovereign Constitutional Making (Oxford University Press, Oxford, 2016) 108–57.
140For how elite bargains and public participation interact, See generally, Eisenstadt and Maboudi

(n 25) 2135.
141See, for example, on how even though public participation might be necessary for constitutions, elites

have the onus to structure them efficiently: Eisenstadt, LeVan and Maboudi, (n 135) 592–612.
142Hudson (n 39) 39–76.
143Ibid.
144See, for example, J Wallis, Constitution Making During State Building (Cambridge University Press,

Cambridge, 2014).
145For a literature review on this point, see Houlihan and Bisarya (n 43) 21, 33.

Global Constitutionalism 149

ht
tp

s:
//

do
i.o

rg
/1

0.
10

17
/S

20
45

38
17

23
00

00
96

 P
ub

lis
he

d 
on

lin
e 

by
 C

am
br

id
ge

 U
ni

ve
rs

ity
 P

re
ss

https://doi.org/10.1017/S2045381723000096


share of modern-day constitution-making is occurring, meaningful public participation
could be extremely hard (or impossible) due to low literacy rates, security issues and a lack
of resources and infrastructure.146 Thus, it might be prudent to eschew or limit public
participation in particular cases.147 Hence, it is better and more realistic if public
involvement in constitution-making is introduced in accordance with the terms of an
equitable bargaining process and not as a default. This would ensure that public partici-
pation is carried out for the goals it can serve in a specific circumstance and, as cautioned
in the previous section, not as ameans to unduly influence the constitution’s legitimacy or
as a box-ticking exercise.

Further potential criticism could come from those who believe that this theory’s
mainstream usage will result in moderated outcomes vis-à-vis human rights. Such a
claim might be correct,148 but I do not see these as negatives. Chilton and Versteeg’s
empirical research has shown how codifying rights in a constitution does not necessarily
result in improved rights enforcement.149 Rights are only enforced if elected officials see a
reason to do so or if not doing so would result in costs for elected officials.150 Most
autocracies today have codified a large number of rights in their constitution, often
exceeding 75.151 Conversely, most stable democracies have a small number of rights,
seldom exceeding 30.152 Very few democracies feature in the top 100 in the rankings of
the number of rights codified in a constitution.153 I am not trying to make a causal claim
here; I am simply stating that moderated outcomes are not inherently concerning.
Authoritarian regimes frequently use rights to window-dress their constitutions to deflect
criticism.154 Institutional arrangements created as a result of equitable elite bargains
would be more conducive to rights protection than simply having constitutions laden
with a plethora of rights. Even if constitutions created in accordance with the theory of
equitable elite bargaining result in moderated outcomes, those in power would be
interested in upholding these outcomes.

This theory might also be criticized on the ground that, in real-world situations, it
would demand too much and make constitution-making processes arduous, especially in
societies characterized by weak political groups or low trust between different political
groups. I concede this to be true. Nonetheless, I do not think it is a reason to abandon the
theory. The response should be to find ways to facilitate smoother equitable bargains – a
relatively unexplored topic in scholarship. Nonetheless, I believe the arduousness asso-
ciatedwith this theory is a cost worth bearing for the improved outcomes that this theory’s
mainstream usage would facilitate. Moreover, as Elkins et al. have shown, on average

146T Daly, ‘Introduction to Section III: “Constitution‐making and Constitutional Change”’, in R Albert
and Y Roznai (eds), Constitutionalism Under Extreme Conditions (Springer, Cham, 2020) 318–19.

147Ibid.
148There is some empirical evidence that public participation is associated with more expansive rights

provisions in a constitution. See T Ginsburg, J Blount and Z Elkins, ‘The Citizen as Founder: Public
Participation in Constitutional Approval’ (2008) 81 Temple Law Review 361, 373.

149A Chilton and M Versteeg, How Constitutional Rights Matter (Oxford University Press, New York,
2020) 7.

150Ibid.
151See Z Elkins, T Ginsburg, and J Milton, Comparative Constitutions Project (2015) <https://compar

ativeconstitutionsproject.org/ccp-rankings>
152Ibid.
153Ibid.
154Scheppele (n 89) 554.
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constitutions endure for nineteen years.155 A major reason why they are so short-lived156

is not that people’s preferences change, but rather because previous constitutions were
often unilaterally drafted and/or did not gather buy-in from elites representing different
political groups.157

Although the endurance of a constitution is not necessarily good, its immediate failure
is not ideal either. Most of the values associated with constitutionalism have been known
to improve with age.158 Constitutions drafted as a result of equitable elite bargaining
would stand a greater chance of survival during their initial vulnerable years when the
balance of power among the political forces that created the constitution tends to remain
stable. Once a constitution survives for an initial vulnerable period, it is more likely to
endure into the future.159 This is precisely why many older constitutions appear unlikely
to be abandoned.

Lastly, although this theory largely remedies the core problems of the constituent
power theory and its various iterations, it is not completely immune to results that go
against the values of constitutionalism. There might be exceptional cases. For example,
elites from different political groups in society might put aside their disagreements and
cooperate to create a special kind of authoritarian society. Political elites might also put in
place a system with little to no room for human rights, or one that does not protect the
rights of unpopular minorities. Thus, in many ways this theory relies on the goodmotives
of elites. These are possibilities that plague not only the theory of equitable elite bargaining
but any other theory of constitutional legitimacy, including the constituent power theory.
To prevent such scenarios, Bernal, a similar critic of the constituent power theory, opines
that for any constitution to be considered legitimate, it must contain essential elements
related to ideals of democratic constitutionalism.160

While not completely opposed to this idea, I would exercise caution in expanding this
theory for reasons similar to adding a mandatory public participation requirement. In
most cases, an equitable bargain between most major political groups (even when good
motives are not at play) will, by default, produce constitutions incorporating many vital
elements of democratic constitutionalism. This is because political groups in general
(weak or strong) would not be willing to agree to terms that do not provide their political
futures with some degree of insurance. Such insurance generally happens via certain
elements of democratic constitutionalism.161 Adding Bernal’s requirements (or other
similar mechanisms) to the theory of equitable elite bargaining can allow elites to
diminish the need to bargain equitably with elites from most major political groups. It

155T Ginsburg, J Blount and Z Elkins, The Endurance of National Constitutions (Cambridge University
Press, Cambridge, 2009) 2.

156It must be acknowledged that Ginsburg, Blount and Elkins (Ibid) find that direct participation also
impacts constitutional endurance. However, first, this theory does not prohibit participation. I acknowledge
that, in most cases, elites would need to engage in some form of public participation. Second, irrespective, as
Ginsburg, Blount and Elkins concede, inclusive constitution-making processes can offset the lack of direct
participation in constitution-making processes – as it has done in some cases.

157Ibid 179–206.
158Ibid 6.
159Ibid 130–34.
160C Bernal, ‘Constitution-Making (without Constituent) Power: On the Conceptual Limits of the Power

to Replace or Revise the Constitution’, in R Albert, C Bernal and JZ Benvindo (eds), Constitutional Change
and Transformation in Latin America (Hart, Oxford, 2019) 21–49. Other scholars, such as Randy Barnett,
‘Constitutional Legitimacy’ (2003) 103 Columbia Law Review 111 have made similar content-based claims.

161See generally Dixon and Ginsburg (n 103).
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could also divert attention away from the core bargaining points, or make bargaining
more difficult by introducing new bargaining points. Additionally, forcing constitutional
provisions that political elites might oppose in particular cases will do little for their
enforcement. At the same time, as discussed earlier, suggestions such as Bernal’s do not
adequately address the problem of undemocratic outcomes, considering thatmodern-day
autocrats often operate with such constitutional provisions. Perhaps we should not let the
perfect be the enemy of the good, but should be ready to accept some small risks – which
are present not only with the theory of equitable elite bargaining, but also with any other
similar alternative.

VIII. Conclusion

The constituent power theory, which served critical functions for several years, has
outlived its utility as the gold standard to measure normative constitutional legitimacy.
It is detached from the realities of modern constitution-making and cannot apply to them
on its own terms. It is also highly susceptible to being used to legitimize authoritarian
outcomes. Modern attempts to reinterpret or upgrade the theory have barely been able to
tackle these problems. This article thus argues that the only apt remedy is to look beyond
it. Consequently, this article proposes an alternative: the theory of equitable elite bar-
gaining. This theory provides that ‘a constitution is normatively legitimate if it is the
product of an equitable bargain between elites frommostmajor political groups in society
at the moment of constitution-making’. Although the theory of equitable elite bargaining
is not perfect, it can be reconciled with the realities of modern-day constitution-making
and, at the same time, reduce the possibility of legitimizing undemocratic (or other sub-
optimal) ends. Further, both consequentialist and representation-based arguments justify
a constitution drafted in accordance with the theory as normatively legitimate.

Despite this article’s case for the theory of equitable elite bargaining as an alternative to
the constituent power theory, caution must be exercised. This is a baseline theory that
provides theminimum criteria for a constitution to be considered normatively legitimate.
Constitutions deemed legitimate by the theory of equitable elite bargaining might need
other factors to achieve social and international legitimacy, both of which are important
for a constitution’s success. Furthermore, though this article has expressed scepticism
regarding public involvement in constitution-making as a conditio sine qua non for
normative legitimacy, in many situations public involvement might be essential to build
social and international legitimacy and/or for other vital purposes. This would be
particularly true if elites from most major groups are not entirely representative of their
population. Lastly, it should be clarified that the theory of equitable elite bargaining is not
a theory on how to draft constitutions successfully. If such a theory is possible to devise, it
would need many more elements – including, at the bare minimum, guidance on
constitutional design choices.

This article is a preliminary attempt to provide an alternative standard to measure
normative constitutional legitimacy. Although it provides a rough idea of the working of
this standard through its clarifications and hypotheticals, much work remains to be done
in developing it. If the theory of equitable elite bargaining is worthy of acceptance, future
research would need to be done on several topics. Its precise application to a varying set of
situations would need to be developed further – be it imposed constitution-making,
constitution-making with international involvement, authoritarian constitution-making,
revolutionary constitution-making or constitution-making for reasons such as additional
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democratization or modernization. Additional research could also be conducted on
providing guidance to political elites to carry out effective equitable bargaining. There
is also the topic of how constitution-making processes should be designed to facilitate
equitable bargains – especially in societies where political groups are weak, fragmented,
deeply divided or contain insufficient information. Scholars would also benefit from
studying how courts, when faced with examining the legality of a constitution-making
episode or a constitutional amendment, should check for compliance with the theory of
equitable elite bargaining. Finally, there is the important exercise of finding ways to
improve on this preliminary attempt. As constitution-making becomes increasingly
complex, a world with plural benchmarks of normative legitimacy is surely also possible.
It is my hope that this theory provides a springboard for even better ways to assess the
normative legitimacy of constitutions in the future.
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