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Abstract

Critical minerals are at the centre of divergent state interests defined by developmental objectives, secu-
rity objectives, energy transition, and sustainability imperatives. Unlike non-critical commodities, they
exhibit heightened strategic importance but suffer from significant concentration of supply chains, notably
in China. As securitization of trade reshapes global supply chains, governments are looking beyond tra-
ditional experiences with international commodity agreements, towards modernized tools of trade and
investment cooperation to secure reliable critical mineral supplies. This article offers descriptive and ana-
lytical insights into the consequent non-binding international instruments on critical minerals, concluded
by the most active participants in this topic: the United States, the EU, Japan, Canada, and Australia, who are
amongst the largest demanders and suppliers of these minerals and are all economically developed. It finds
that such instruments bear several potential systemic and institutional implications for rulemaking and
governance in international trade, which include their ability to divert agency away from the resource rich,
the concentration of norm creation and standard creation amongst a few, the phenomenon of ‘selective de-
legalization;, and lack of transparency. By highlighting several trends and sources of potential concerns for
commodity-dependent countries, this article urges a reassessment of this emerging framework advocating
for the need to better balance state interests.

Keywords: Critical minerals; trade and investment facilitation; cooperative governance; non-binding international
instruments; economic security; development

1. Introduction

The United Nations Secretary General’s Panel on Critical Energy Transition Minerals recently
affirmed that ‘rules-based and non-discriminatory international investments and trade agreements,
frameworks and initiatives should ... promote structural transformation through value addition and
economic diversification’! In practice, however, the access objectives of import-dependent, resource-
hungry countries often contend with the industrialization objectives of exporting, resource-rich

"United Nations (2024) ‘Resourcing the Energy Transition. Principles to Guide Critical Energy Transition Minerals towards
Equity and Justice, UN Secretary-General’s Panel on Critical Energy Transition Minerals.
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countries.> While the former develop trade tools to protect them from geopolitically motivated sup-
ply chain weaponization and secure critical mineral (CM) supplies, the latter seek to capture resource
rents, advance industrial policies, and develop downstream industries using their CMs through trade
policy.?

Recent efforts to secure differing sets of objectives have led to a proliferation of narrow and largely
non-binding international instruments on trade and investment in CMs. This paradigm shift in the
form of global trade integration and cooperation is reflective of the diminishing power of binding
rules, substituted or complemented by facilitative and cooperative mechanisms built upon legally
non-binding frameworks. While the rise in non-binding international agreements has been generally
noted,* their effects and potential consequences on the larger body of existing international economic
law and relations remain largely unexplored. As a result, international instruments, such as critical
minerals-related trade instruments (CMTIs), remain under analysed, whether as individual policy
tools of international collaboration or as a collective reflection of emerging international rulemaking.

Therefore, by shedding light on and raising critical questions about the global economic gover-
nance of CM trade, which is evolving through narrow, bilateral, and non-binding instruments, this
article seeks to bridge this gap in the literature and highlight emerging trends. It finds that CMTIs
bear several systemic and institutional implications for rulemaking and governance in international
trade. They are primarily investment-identifying and investment-facilitating instruments. They may
shift agency away from resource-rich states, lead to the concentration of norm entrepreneurship
amongst a few ‘repeat players, and result in selective de-judicialization (resulting from the selec-
tive non-bindingness of developmental commitments juxtaposed against the bindingness of trade
liberalizing rules). As such, they are also likely to exacerbate opacity in international relations, inter
alia.

The article concludes by urging a re-examination of the emerging global governance framework
on trade in CMs, towards cooperative governance and better balance between sovereign interests.
In doing so, the article seeks to complement the existing rich literature on the legality of resource-
oriented trade policies through a study of evolving trade cooperation tools.

2. Setting the Context
2.1 A Break with the Past: From Commodity Agreements to Mineral ‘Partnerships’

Natural resources form the bedrock of the ‘material world’’ Yet, commodity trade has been tradition-
ally mired in challenges to balance scarcity and supply considerations with price stability, resource
sovereignty, and their necessity for global economic development, manufacturing-based economies,
and subsequent economic security. Moreover, resource wealth does not automatically translate
into economic development, as the ‘resource curse® theory highlighting poor socio-economic

*This article uses the terms resource hungry and resource rich to distinguish between countries that have a high con-
centration of CM mining and those who do not. This article acknowledges the differences between CM reserves and CM
production, and, therefore, resource hungry should not be considered the same as resource poor. See US Department of
the Interior (2024) US Geological Survey, ‘Mineral Commodity Summaries, https://pubs.usgs.gov/periodicals/mcs2024/
mcs2024.pdf; ‘Geopolitics of the Energy Transition, International Renewable Energy Agency, www.irena.org/Digital-Report/
Geopolitics-of-the-Energy-Transition-Critical-Materials#:~:text=The%20mining%200{%20critical %20materials,iridium) %
20are%20the%20dominant%20players.

L. Cotula (Winter 2023-2024) “Critical Minerals”: International Economic Law in a Global Resource Rush, Trade, Law
and Development 15(2).

*C. Bradley, J. Goldsmith, and O. Hathaway (2023) “The Rise of Nonbinding International Agreements: An Empirical,
Comparative, and Normative Analysis, Chicago Law Review 90(5), 1281; G.J. Garcia Sanchez (2025) ‘The Other Secret Deals:
Uncovering the Power of Non-binding International Agreements, Fordham International Law Journal 48, 285.

°E. Conway (2024) Material World: A Substantial Story of Our Past and Future. Penguin.

°1.D. Sachs and A.M. Warner (1995) ‘Natural Resource Abundance and Economic Growth, National Bureau of Economic
Research Working Paper No. 5398.
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performance of resource-dependent economies has shown. This dichotomy underlies the existence
of two factions whose interests are in constant tension: the resource rich and the resource hungry. The
resource-rich countries rely upon commodity-driven economic growth policies, whereas the resource
hungry require raw materials sourced from abroad to service their economies. Therefore, the ability
to access resources, and to capture and maximize resource rents, have been fundamental drivers of
resource policy design.

As a result, deliberate domestic and international policies have been intended to maximize ben-
efits and ensure equitable distribution of the gains from resource wealth, while facilitating access to
those countries lacking resource wealth. The body of international law has been traditionally deployed
to secure a variety of these aims,” beginning from the reference to the need to ensure ‘access, on
equal terms, to the trade and to the raw materials of the world which are needed for their economic
prosperity’? International trade and investment laws have since secured access to resources by liber-
alizing trade and investment, and introducing prohibitions on the use of trade restrictions to support
downstream industrialization using raw materials. Of note, rules relating to export restrictions and
trade-related investment measures are relevant to trade liberalization and can be found in the WTO
Legal Texts and FTAs.” Simultaneously, as the substance of international rules was evolving, post-
colonial movements, such as the New International Economic Order and the principle of permanent
sovereignty over natural resources (PSNR), attempted to secure the rights of resource-rich coun-
tries over their resource wealth.'” Historically, international commodity agreements (ICAs) regarding
‘non-critical’ products,'! such as tin, copper, aluminium, and silver, and agricultural products, such
as cocoa, coffee, tea, rubber, and timber, have been forged as means to stabilize supply and price, and
have been unsuccessful in most instances due to a variety of reasons.'? In contrast, the oil industry,

7A. Anghie (2015) ‘Legal Aspects of the New International Economic Order, Humanity 6, 145; M.E. Salomon (2013) ‘From
NIEO to Now and the Unfinishable Story of Economic Justice, International and Comparative Law Quarterly 62.

®Pparagraph 4, Atlantic Charter of 1941. Tt is a joint declaration by U.S. President Franklin D. Roosevelt and UK Prime
Minister Winston Churchill. The text can be seen here: https://avalon.law.yale.edu/wwii/atlantic.asp.

°For detailed analysis on the trade law regime on CMs, see S. Sasmal (2025) ‘Between a Rock and a Hard Place: Revisiting
Critical Minerals, Export Restrictions and WTO Law after the Indonesia Dispute; Journal of World Trade 59(6), 951; N.
Srivastava (2023) ‘Trade in Critical Minerals: Revisiting the Legal Regime in Times of Energy Transition, Resources Policy 82,
103491; A.A. Gonzalez (2017) ‘Natural Resource Sovereignty and Economic Development in the WTO in Light of the Recent
Case Law Involving Raw Materials and Rare Earths) Review of European, Comparative and International Environmental Law
26, 266.

"N. Schrijver (1997) Sovereignty over Natural Resources: Balancing Rights and Duties. Cambridge University Press; G. Abi-
Saab (1991) ‘Permanent Sovereignty over Natural Resources [PSNR]; in M. Bedjaoui (ed.), International Law: Achievements
and Prospects. UNESCO/Martinus Nijhoff. The New International Economic Order and Development of PSNR ‘attach[ed]
particular importance to the question of promoting the economic development of developing countries and securing their
economic independence, and ‘not[ed] that the creation and strengthening of the inalienable sovereignty of States over their
natural wealth and resources reinforces their economic independence. The UN Resolution on PSNR also contained language
that was particularly relevant to property rights and, by extension, international investment law; however, it did not directly
address concerns that could arise in international trade. Yet, in the Tokyo Round discussions on export restrictions, economic
development and PSNR were identified by a group of countries as the ‘guiding principles’ for a prospective reassessment of the
disciplines on export restrictions. Despite this early understanding, WTO adjudicators have not considered PSNR seriously
in three disputes concerning trade in natural resources. See Sasmal, supra n. 9.

""This article uses the term non-critical to describe those products that are not ‘critical’ as understood in current parlance,
i.e.,, suffering from shortages, lack of accessibility, supply chain complexities, and serving immediate needs for the energy
transition or defense sectors. However, it is also useful to note that criticality is essentially a dynamic concept, and therefore
what is critical today may not have been critical in the past. Thus, copper is widely understood to be a critical mineral today
but was not in the past.

"For example, some ICAs failed due to ineffectiveness (e.g., cocoa) while others suffered from changes in markets due to new
sources of supply outside the purview of the ICA (e.g., coffee). See J. Baffes (2020) ‘Set up to Fail? How Commodity Agreements
Collapse, World Bank, 29 June 2020, https://blogs.worldbank.org/en/voices/set-fail-how-commodity-agreements-collapse
(last accessed 7 October 2025); C. Gilbert (2011) ‘International Agreements for Commodity Price Stabilisation: An
Assessment, OECD Food, Agriculture and Fisheries Papers No. 53, OECD Publishing (12 December 2011), http://dx.doi.org/
10.1787/5kg0ps7ds0jl-en; J. Baffes, P. Nagle, and S. Streifel (2024) ‘International Commodity Agreements and Cartels: Lessons
and Policy Implications, The World Bank Research Observer.
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given its concentration in production and its significance to financial markets, has been operating
through a global cartel. Legally, both ICAs and oil have been shielded from disputes, via a specific
exception under Article XX(h) of the General Agreement on Tariffs and Trade (GATT) and a ‘gen-
tlemen’s agreement’ allegedly keeping energy-related issues outside the scope of multilateral trade
rules.”

Could the same models apply to today’s CMs? The non-critical goods, while being crucial for eco-
nomic development and enjoying diversified supply sources, may not necessarily be scarce and sparse
or serve as strategic inputs to defence sectors. They may instead pose other global economic prob-
lems, such as ‘overcapacity’ issues arising from heavy industrial subsidization.!* In contrast, today’s
debates on critical minerals arise from their limited global distribution both in their raw formats
and processing stages of value chains, and strategic significance of these minerals in their applica-
tion in security and futuristic technologies.'> These minerals display high concentration of supply
chains'® and are mainly applied in highly specialized energy'’ and defence technologies,'® making
their ownership economically and strategically desirable while shaping a global competition to gain
control over their supply chains. Meanwhile, some countries, such as China, have foreseen and iden-
tified the strategic benefits that accompany early control over such supply chains and have deployed
state intervention mechanisms to strengthen their stronghold over global CM supply chains at both
upstream and downstream levels.'” The Belt and Road Initiative has been instrumental to China’s
foreign infrastructure investment model of accessing foreign CMs, including in Africa.”” Resultantly,
Chinese share of global processing is between 60-70% for lithium and cobalt, and around 90% for
rare earths.”! Only recently have other countries realized the risks such near-monopoly control poses,
starting with the Chinese weaponization of CM supply chains during the China-Japan standoff over
the South China Sea in 2010, and the more recent episodes of Chinese export restrictions on a range
of CMs such as gallium and germanium.”? However, the nature of the risk posed by Chinese domi-
nance of CM supply chains has been questioned. Some find that China did not weaponize rare earth
supply chains against any one specific country in 2010, while others highlight those Chinese policies
on CMs are less sadistic or hostile and more strategically imperative for domestic development.*

Thus, although such contentions persist, the perception of risk, arising from Chinese domina-
tion amid fragile geopolitical relations between the West and China, has led to growing global

“United Nations Conference on Trade and Development (UNCTAD) (2000) ‘Trade Agreements, Petroleum and Energy
Policies, UNCTAD/ITCD/TSB/9, United Nations, New York and Geneva, 15.

“Paragraph 10 of the G20 Trade Ministerial Meeting Statement, Shanghai (2016) and paragraph 31 of the G20 Leaders’
Communiqué, G20 Hangzhou Summit (2016).

BFor example, see the EU Critical Raw Materials Act (CRMA) (2024) assessment of ‘criticality’ as a function of strategic
importance, forecasted demand growth, difficulty of increasing production, economic importance, and supply risk, per Articles
3 and 4.

"“International Energy Agency (2025) Global Critical Minerals Outlook 2025, www.iea.org/reports/global-critical-
minerals-outlook-2025.

YIbid.

BNATO, ‘NATO Releases List of 12 Defence-Critical Raw Materials, 11 December 2024, www.nato.int/cps/en/natohq/
news_231765.htm.

YFor an overview of Chinese strategies on critical minerals, see W. Zhou, V. Crochet, and H. Wang (2025) ‘Demystifying
China’s Critical Minerals Strategies: Rethinking “De-Risking” Supply Chains, World Trade Review 24, 257.

*°B. Escobar et al. (2025) ‘Power Playbook: Beijing’s Bid to Secure Overseas Transition Minerals, AidData, January 2025,
https://docs.aiddata.org/reports/china-transition-minerals-2025/FULL_REPORT_Power_Playbook.pdf.

International Energy Agency (2023) ‘Energy Technology Perspectives 2023, www.iea.org/reports/energy-technology-
perspectives-2023.

2C.P. Bown (2025) ‘How Export Restrictions Threaten Economic Security, Journal of International Economic Law, https://
doi.org/10.1093/jiel/jgaf021.

23 J. Evenett and J. Fritz (2023) “The Scramble for Critical Raw Materials: Time to Take Stock? The 31st Global Trade Alert
Report, CEPR / Global Trade Alert, 5 July 2023.

**W. Zhou, V. Crochet, and H. Wang (2025) ‘Demystifying China’s Critical Minerals Strategies: Rethinking “De-Risking”
Supply Chains, World Trade Review 24, 257.
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economic security concerns and the rise of economic statecraft. Reducing supply chain vulnera-
bilities in CMs while strengthening domestic industries to retain economic competitiveness have
become key strategic and industrial objectives of resource-hungry countries. This group, includ-
ing the United States, the EU, Japan, Korea, and the United Kingdom, also coincides with what
is known as ‘the West. Resource-hungry countries are exploring the role of trade policy, out-
ward industrial policy,” and international collaboration in pursuing ‘Tresource diplomacy, i.e.,
carefully designed foreign policy for access to and management of resources, with non-China
economies, as part of their national CM strategies. At the same time, resource-rich economies
in Africa, South America, and South-East Asia have their own set of legitimate developmental
objectives, such as economic diversification, CM-led industrialization, and protection of vulnera-
ble communities from the adverse outcomes of increased extraction.?® The resulting proliferation
of Western CMTTIs seeks to counter supply chain vulnerabilities and excessive Chinese control,
through a number of bilateral partnerships to stabilize trade and investment relations, facilitate
economic exchange, re-emphasize best practices, and promote the adoption of high sustainability
standards.

This article does not aim to provide a comprehensive reasoning of this divergence in approaches
between past ICAs and current use of mineral diplomacy - rather, it merely notes the key differences
between the historical and contemporary contexts underlying minerals trade, which may correlate
with the different policy responses to the current issue. First, the rush for CMs to service the green
transition is popularly perceived as presenting renewed opportunities to overcome structural barri-
ers and secure higher levels of economic development? by correcting colonial extractivist legacies.
Therefore, while security considerations, urgency of the energy transition, and goals of strategic com-
petitiveness make contemporary trade and investment patterns in CMs different from the past, the
dichotomy between the respective objectives of the resource rich and resource hungry continues to
exist. Acknowledging these continued differences, albeit in a different geopolitical context, therefore
becomes essential to applying a critical lens to assess implications of evolving international trade
instruments.

Second, despite the continued divergence in interests, the recent bilateral approach to governing
international trade and investment in minerals contrasts with the traditional mechanisms reflected
in commodity agreements. A key reason could be that price stability is neither the sole nor pri-
mary concern anymore,*® even if it is still important to maintain a conducive environment for
industry; rather, the geopolitics underlying supply chain resilience and diversification of trading part-
ners while maintaining and promoting viable global value chains with trusted partners take frontal
policy concerns of developed, resource-hungry economies. Yet, for resource-rich countries, com-
modity agreements and cartel-like behaviour to secure high commodity prices may appear lucrative.
However, lessons from the past, incoherent policy preferences amongst the resource rich, and a desire
to derive long-term economic benefits may overcome the temptation of immediate higher prices.
As a result, preliminary discussions on producer cartels on CMs have not yet formalized, while
CM partnerships are being considered as critical to driving trade and investment cooperation and
facilitation.

*For example, see S. Li and M. Sun (2024) ‘Spillover Effects of Government Subsidies on Outward Foreign Direct
Investment: Evidence from China, Review of International Economics 32(4),1521.

*L. Cotula (2025) ‘Green Developmentalism’ and the Role of International Law in Negotiating the Energy Transition, Global
Policy. https://onlinelibrary.wiley.com/doi/full/10.1111/1758-5899.70043.

1. Boafo, J. Obodai, E. Stemn, and PN. Nkrumah (2024) “The Race for Critical Minerals in Africa: A Blessing or Another
Resource Curse?, Resources Policy 93.

**For the motivations of previous international commodity agreements, see C.L. Gilbert (2012) ‘International Agreements
to Manage Food Price Volatility, Global Food Security 1(2), 134.
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Accordingly, the focus of this article remains the various partnerships or critical miner-
als related trade instruments (CMTIs) that resource-hungry countries have entered in order
to overcome Chinese control of CM supply chains. The process of identification is explained
next.

2.2 Methodology for Selection of Countries and Relevant Instruments

Due to the absence of a centralized body monitoring the number of CMTIs signed globally, this
article relies extensively upon the International Energy Agency (IEA) database of ‘international
collaboration’ on CMs. The IEA database indicates that the countries with the maximum CMTIs
are the EU, the United States, and Japan, alongside Australia and Canada. These governments are
not only the most active in signing CMTIs; they also constitute the biggest demanders of CMs
as well as large suppliers, and they are all coincidentally economically developed. Therefore, the
analysis here focuses on CMTIs predominantly signed by and amongst these countries. Moreover,
this focus on developed resource-hungry and resource-rich countries allows this article to trace
the features of CMTIs dominated by these actors, and identify the potential implications for their
partner resource-rich countries that are typically lesser developed. As a result, although inter-
national partnerships are increasingly a feature of commodity-dependent developing countries’
minerals strategies as evidenced by the African Green Minerals Strategy,” this article remains
focused on the wide network of CMTIs by and amongst developed resource-hungry countries
and the implications of the evolving landscape of trade cooperation and power dynamics at their
behest.

It should be noted that a number of CMTIs were missing from the IEA database (such as the
Canada-UK CMTI, at the time of writing); the author has also identified additional CMTIs noted on
each government’s websites or through press releases on CMs. This hybrid approach highlights the
challenges associated with such delocalized and decentralized models of cooperation as opposed to
conventional treaties.

Thus far, the EU has signed Memoranda of Understanding (MoU)* with Canada, Ukraine,
Namibia, Kazakhstan, Argentina, Chile, the Democratic Republic of the Congo (DRC), Zambia,
Greenland, Rwanda, Uzbekistan, Australia, and Serbia as part of its outward looking trade strat-
egy,”’ in addition to being a member of the Minerals Security Partnership (MSP). The United
States has recently signed a number of MoUs with countries including Mongolia,** Norway,*® Peru,**

“African Union’s Mineral Resources Strategy for the Just Transition and Decarbonising Future, African Minerals
Development Centre, African Union, December 2024, https://au.int/sites/default/files/documents/44539-doc-AGMS_Final _
doc.pdf.

**Buropean Commission, ‘Raw Materials Diplomacy, https://single-market-economy.ec.europa.eu/sectors/raw-materials/
areas-specific-interest/raw-materials-diplomacy_en (last accessed on 15 April 2025).

*'For the sake of completeness, it is worth noting that these efforts are complemented by intra-EU agreements, for instance,
between France, Germany, and Italy, to collaborate on joint external projects, scale public investments, and intensify circular
economy plans to reduce import reliance.

2us Department of State, ‘United States - Mongolia Memorandum of Understanding on Mineral Resources, Fact Sheet’ (29
August 2023), https://2021-2025.state.gov/united-states-mongolia-memorandum-of-understanding-on-mineral-resources/.

**United States and Norway Memorandum of Cooperation on High-Standard, Market-Oriented Trade of Critical Minerals
(30 September 2024), www.regjeringen.no/contentassets/7741695bf19749a0b0475245d30866d9/moc-signert-300924.pdf.

**US Embassy in Peru, ‘The United States of America and Peru Sign MoU to Strengthen Cooperation on Critical Minerals’
(30 August 2024), https://pe.usembassy.gov/the-united-states-of-america-and-peru-sign-mou-to-strengthen-cooperation-
on-critical-minerals/#:~:text=August%2030%2C%202024-,The%20United%20States%200{%20America%20and %20Peru%
208Sign,Strengthen%20Cooperation%200n%20Critical%20Minerals&text=Today%2C%20U.S.%20Under%20Secretary%
200f,contact%20E_Communications@state.gov.
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Argentina,” India,* Uzbekistan,” Saudi Arabia,”® Thailand,” and Malaysia.®’ It also has a trilateral
MoU*! with the DRC and Zambia, a compact with Australia,** an ‘overview of political understand-
ings’ with Korea,” and a deal with Ukraine in the context of post-war reconstruction assistance based
on resource diplomacy.** More recently, the United States has signed ‘framework agreements’ with
Australia®® and Japan,*® with whom it also has an earlier ‘Critical Minerals Agreement.*’ Additionally,
the US Geological Survey has also entered MoUs with its counterparts in the Dominican Republic*®
and both Australia and Canada to coordinate their mapping and research efforts.*’ Japan has signed

**US Department of State, “The United States of America and the Argentine Republic Sign Memorandum of Understanding
to Strengthen Cooperation on Critical Minerals (30 August 2024), https://ar.usembassy.gov/us-and-argentina-sign-
memorandum-of-understanding-to-strengthen-cooperation-on-critical-minerals/#:~:text=The%20MOU%20signifies%
20the%20desire,refining%2C%20recycling%2C%20and%20recovery.

*Press Information Bureau, Government of India, Commerce and Industry Minister Shri Piyush Goyal co-chairs 6th
India-US Commercial Dialogue in Washington DC, India and US sign MoU to ‘Expand and Diversify Critical Mineral Supply
Chains’ (4 October 2024), www.pib.gov.in/PressReleasePage.aspx?PRID=2062127.

*7US Department of State, ‘United States and Uzbekistan Sign MOU on Critical Minerals Partnership’ (16 September
2024), https://2021-2025.state.gov/united-states-and-uzbekistan-sign-mou-on-critical-minerals-partnership/ (last accessed
on 30 June 2025).

*US Department of Energy, ‘United States and Saudi Arabia Strengthen Alliance with Energy & Critical Mineral Deals’ (13
May 2025), www.energy.gov/articles/united-states-and-saudi-arabia-strengthen-alliance-energy-critical-mineral-deals (last
accessed on 30 June 2025).

**Memorandum of Understanding between the Government of the United States of America and the Government
of the Kingdom of Thailand Concerning Cooperation to Diversify Global Critical Minerals Supply Chains and Promote
Investments’ (26 October 2025), www.whitehouse.gov/briefings-statements/2025/10/memorandum-of-understanding-
between-the-government-of-the-united-states-of-america-and-the-government-of-the-kingdom-of-thailand-concerning-
cooperation-to-diversify-global-critical-minerals-supply-cha/.

““Memorandum of Understanding between the Government of the United States of America and the Government
of Malaysia Concerning Cooperation to Diversify Global Critical Minerals Supply Chains and Promote Investments’
(26 October 2025), www.whitehouse.gov/briefings-statements/2025/10/memorandum-of-understanding-between-the-
government-of-the-united-states-of-america-and-the-government-of-malaysia-concerning-cooperation-to-diversify-global-
critical-minerals-supply-chains-and-promote/.

““Memorandum of Understanding among the United States of America, the Democratic Republic of the Congo, and
the Republic of Zambia Concerning Support for the Development of a Value Chain in the Electric Vehicle Battery
Sector’ (2023), www.state.gov/wp-content/uploads/2023/01/2023.01.13-E-4-Release-MOU-USA-DRC-ZAMBIA-Tripartite-
Agreement-Tab-1-MOU-for-US-Assistance-to-Support-DRC-Zambia-EV-Value-Chain-Cooperation-Instrument.pdf.

“Prime Minister of Australia, Joint Statement, Australia-United States Climate Critical Minerals and Clean Energy
Transformation Compact, Media Release (20 May 2023), https://www.pm.gov.au/media/australia-united-states-climate-
critical-minerals-and-clean-energy-transformation-compact.

“*US Mission Korea, Expanded Cooperation for Critical Minerals Supply Chains in ‘Fact Sheet: Republic of Korea State Visit
to the United States’ (27 April 2023), https://kr.usembassy.gov/042723-fact-sheet-republic-of-korea-state-visit-to-the-united-
states/.

“Agreement to Establish United States—Ukraine Reconstruction Investment Fund’ (2025), https://www.state.gov/wp-
content/uploads/2025/07/25-523-Ukraine-Reconstruction-and-Investment.pdf.

““United States-Australia Framework for Securing of Supply in the Mining and Processing of Critical Minerals and
Rare Earths’ (20 October 2025), www.whitehouse.gov/briefings-statements/2025/10/united-states-australia-framework-for-
securing-of-supply-in-the-mining-and-processing-of-critical-minerals-and-rare-earths/.

““United States—Japan Framework for Securing the Supply of Critical Minerals and Rare Earths through Mining
and Processing’ (27 October 2025), www.whitehouse.gov/briefings-statements/2025/10/united-states-japan-framework-for-
securing-the-supply-of-critical-minerals-and-rare-earths-through-mining-and-processing/.

“‘Agreement between the Government of the United States of America and the Government of Japan on Strengthening
Critical Minerals Supply Chains’ (28 March 2023), https://ustr.gov/sites/default/files/2023-03/US%20Japan%20Critical%
20Minerals%20Agreement%202023%2003%2028.pdf.

“*US Geological Survey, ‘USGS Signs MOU with Dominican Republic Geological Survey’ (19 March 2024), www.usgs.gov/
international-programs/news/usgs-signs-mou-dominican-republic-geological-survey.

*US Geological Survey, ‘Critical Minerals Mapping Initiative (CMMI)’ (31 August 2024), www.usgs.gov/centers/gggsc/
science/critical-minerals-mapping-initiative-cmmi.
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CMTTIs with resource-rich countries, such as Australia,”® Canada,” and Peru,* and with resource-
hungry countries, such as the UK,* in addition to signing the critical minerals agreement with the
United States. This article also examines Australia’s CMTIs with Japan, Germany,** France,” Korea,*
the UK,”” the United States,’® the EU, India,” and Canada, as well as Canada’s CMTIs with the
United States,* the EU, Japan, Germany,*' the UK,** South Korea,*® Australia, Italy,** Chile,” and
Indonesia.%

**Partnership between Japan’s Ministry of Economy, Trade and Industry and Australia’s Department of Industry, Science
and Resources and Department of Foreign Affairs and Trade Concerning Critical Minerals’ (2022), https://japan.kantei.go.jp/
101_kishida/documents/2022/_00019.html.

*“Memorandum of Cooperation between the Department of Industry of Canada, the Department of Natural Resources
of Canada, the Department of Foreign Affairs, Trade and Development of Canada and the Ministry of Economy, Trade and
Industry of Japan, the Ministry of Foreign Affairs of Japan concerning Battery Supply Chains’ (2023), www.international.gc.
ca/trade-commerce/trade-agreements-accords-commerciaux/agr-acc/japan-japon/moc-pdc/batteries.aspx?lang=eng.

*2Japan, Peru to Ensure Resilient Supply Chains for Critical Minerals, Japan Wire by Kyodo News (18 November 2024),
https://english.kyodonews.net/articles/-/51130.

***Memorandum of Cooperation between the Department for Business and Trade of the United Kingdom of Great
Britain and Northern Ireland and the Ministry of Economy, Trade, and Industry of Japan on Critical Minerals’ (2023), www.
gov.uk/government/publications/uk-japan-critical-minerals-memorandum-of-cooperation/memorandum-of-cooperation-
between-the-department-for-business-and-trade-of-the-united-kingdom-of-great-britain-and-northern-ireland-and-the-
ministry-o.

**Critical Minerals Office, Government of Australia, Joint Declaration of Intent between Australia and Germany on a
Critical Minerals Value Chain Feasibility Study’ (6 April 2023), www.industry.gov.au/publications/joint-declaration-intent-
between-australia-and-germany-critical-minerals-value-chain-feasibility-study.

**Ministéres Aménagement Du Territoire Transition Ecologique, ‘Signature de deux “dialogues stratégiques” avec le Canada
et lAustralie’ (27 September 2023), www.ecologie.gouv.fr/signature-deux-dialogues-strategiques-canada-et-laustralie

*5Australia, Republic of Korea to Work Closer on Critical Minerals, The Hon Keith Pitt MP Media Release (13 December
2021), www.minister.industry.gov.au/ministers/pitt/media-releases/australia-republic-korea-work-closer-critical-minerals.

¥‘Critical Minerals Office, Government of Australia, Joint Statement of Intent between Australia and the United Kingdom
on Collaboration on Critical Minerals’ (4 April 2023), www.industry.gov.au/publications/joint-statement-intent-between-
australia-and-united-kingdom-collaboration-critical-minerals.

*%US Department of Energy, ‘Australia and US Join Forces on the Path to Net-Zero’ (12 July 2022), www.energy.gov/articles/
australia-and-us-join-forces-path-net-zero.

*International Energy Agency (2023) ‘Australia — India Critical Minerals Investment Partnership, www.iea.org/policies/
17873-australia-india-critical-minerals-investment-partnership.

®Canada and US Finalize Joint Action Plan on Critical Minerals Collaboration, Natural Resources Canada, Government of
Canada (9 January 2020), www.canada.ca/en/natural-resources-canada/news/2020/01/canada-and-us-finalize-joint-action-
plan-on-critical-minerals-collaboration.html.

%' Government of Canada, Joint Declaration of Intent between Canada and Germany on Critical Minerals Cooperation’
(2025), www.canada.ca/en/natural-resources-canada/news/2025/08/joint-declaration-of-intent-between-canada-and-
germany-on-critical-minerals-cooperation.html.

% Government of Canada, ‘Joint Statement of Intent between Canada and the United Kingdom on Collaboration on Critical
Minerals’ (2023), www.canada.ca/en/campaign/critical-minerals-in-canada/our-critical-minerals-strategic-partnerships/
joint-statement-of-intent-between-canada-and-the-united-kingdom-on-collaboration-on-critical-minerals.html.

#Memorandum of Understanding between the Department of Natural Resources of Canada and the Department of
Industry of Canada and the Ministry of Trade, Industry and Energy of the Republic of Korea on Cooperation in Critical
Mineral Supply Chains, the Clean Energy Transition and Energy Security’ (2023), www.international.gc.ca/country_news-
pays_nouvelles/2023-05-16-korea-coree.aspx?lang=eng.

*Government of Canada, Joint Statement on Critical Minerals and Critical Raw Materials Cooperation’ (2024), www.
canada.ca/en/natural-resources-canada/news/2024/10/joint-statement-on-critical-minerals-and-critical-raw-materials-
cooperation.html.

Government of Canada, ‘Joint Statement of Intent by Canada and Chile on Critical Minerals’ (13 April 2024), www.
international.gc.ca/country_news-pays_nouvelles/2023-04-13-chile-chili.aspx?lang=eng.

%Government of Canada, ‘Bilateral Dialogue on Critical Minerals Cooperation’ (2024), www.international.gc.ca/trade-
commerce/trade-agreements-accords-commerciaux/agr-acc/indonesia-indonesie/cepa-apeg/summary-negotiated-resume-
negociations.aspx?lang=eng.
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2.3 International Cooperation Embedded in National Strategies on Critical Minerals

Each of the countries studied here has published either dedicated CM strategies or other sovereign
positions that reflect their approaches to securing CM supply chains through international collabo-
ration. Thus, the signing of international partnerships is widely understood as a key step towards CM
diplomacy. For example, the EU has couched its strategy to sign such CMTIs within a new legisla-
tion, the Critical Raw Materials Act (CRMA),*” making it the most sophisticated legal articulation
of the role of CMTIs in a national legislation. The CM strategies of Japan, Canada, and Australia
too highlight the role of CMTIs in collaborating with trade partners to facilitate economic objec-
tives of barrier-free trade and investment and pursue non-economic objectives of establishing social
and environmental standards. CMTTIs also serve strategic goals, such as to friendshore global supply
chains for the United States®® when understood in the context of its earlier Inflation Reduction Act
(IRA).

For the EU, partnerships, such as those under the Global Gateway, are critical to ensuring a secure
and sustainable supply of CMs. The CRMA leverages the presence of a bilateral ‘Strategic Partnership
Agreement’ on CMs (SPA) or a free trade agreement (FTA) as a yardstick to assess the viability of
investments in ‘strategic projects’ in foreign markets. Such strategic projects, whether within or out-
side the EU, benefit from support by the EU in the form of easier access to financing, and also easier
and quicker permitting procedures for projects within the EU. For those projects outside the EU and
in less developed regions, the EU seeks to leverage the Global Gateway for infrastructural invest-
ments. The EU has also recently announced its plans to stockpile CMs, to complement its sourcing
efforts.”

In contrast, the United States lacks a dedicated legislative framework governing CM trade;
rather, the Biden Administration integrated CMs into its national defence and climate strate-
gies, the IRA, and initiatives to rebuild a strategic stockpile,” facilitated by vast industrial sub-
sidies.”” However, the current administration under President Trump has paused IRA funding,
ramped up domestic minerals production opportunities, and is exploring CM deals in exchange
for defence support. At the time of writing, as the Trump Administration is still shaping its
formal approach to securing foreign CM supplies, this article draws insights from the Biden
Administration’s approach to securing 50 CMs”* by reshaping global CM supply and value chains
to increase its own economic resilience, and to insulate the United States from adversarial trade
measures. However, it is worth noting that the Trump Administration has actively signed a

“Regulation (EU) 2024/1252 of the European Parliament and of the Council of 11 April 2024 establishing a frame-
work for ensuring a secure and sustainable supply of critical raw materials and amending Regulations (EU) No. 168/2013,
(EU) 2018/858, (EU) 2018/1724 and (EU) 2019/1020, https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=0]J:L_
202401252.

SR, Blakemore and P. Ryan (2023) ‘One Year after the IRA, the Hard Work to Build Resilient Mineral Supply Chains is Only
Beginning’ (Atlantic Council, 16 August 2023), www.atlanticcouncil.org/blogs/energysource/one-year-after-the-ira-the-hard-
work-to-build-resilient-mineral-supply-chains-is-only-beginning/. The Minerals Security Partnership has also been argued to
reflect a friendshoring strategy by Western nations. See V. Vivoda and R. Matthews (2024) “Friend-shoring” as a Panacea to
Western Critical Mineral Supply Chain Vulnerabilities, Mineral Economics 37, 463.

%C. Teevan and S. Bilal (2023) “The Global Gateway at Two: Implementing EU Strategic Ambitions, ECDPM Briefing Note
No. 173, https://ecdpm.org/work/global-gateway-two-implementing-eu-strategic-ambitions.

European Commission, ‘Commission Adopts RESourceEU to Secure Raw Materials, Reduce Dependencies and Boost
Competitiveness’ (3 December 2025), https://ec.europa.eu/commission/presscorner/detail/en/ip_25_2891.

"'The 2023 National Defense Authorization Act (NDAA) also authorized $1 billion for the National Defense Stockpile
to revive it from relative dormancy, and acquire strategic and critical materials required to meet the defense, industrial, and
essential civilian needs. Summary of the Fiscal Year 2023 National Defense Authorization Act, United States Senate Committee
on Armed Services, www.armed-services.senate.gov/imo/media/doc/fy23_ndaa_agreement_summary.pdf.

72B.D. Yacobucci (2023) ‘Energy and Minerals Provisions in the Infrastructure Investment and Jobs Act (PL. 117-58),
Congressional Research Services, R47034, 31 March 2023, https://sgp.fas.org/crs/misc/R47034.pdf.

7], Burton (2022) ‘US Geological Survey Releases 2022 List of Critical Minerals, USGS (22 February 2022, www.usgs.gov/
news/national-news-release/us-geological-survey-releases-2022-list-critical-minerals.
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minerals deal with Ukraine in the first few months of his second term, and with Australia,
Japan, Malaysia, and Thailand as the administration’s approach to critical minerals has gained
maturity.”*

Japan has had a relatively multifaceted approach to resource diplomacy” with its interna-
tional partners,’® by focusing on securing a diverse range of foreign resources through investments
in upstream and downstream segments of CM value chains using state funding mechanisms,”
engaging with allies at international fora, and also pursuing a stockpiling strategy. The new Resource
Green Transformation (GX) Diplomacy Guideline” outlines a differentiated foreign policy approach
towards comprehensive partnership countries, stable supplier partners, those that are economi-
cally emerging, or those needing improved investment climates.” Additionally, Japan has long
practiced the strategic intertwining of overseas development assistance with joint exploration activ-
ities and long-term supply commitments.*® Other regions such as the EU are only now turning to
developmental assistance when negotiating CM deals with resource-rich countries.

Similarly, resource-rich countries Canada and Australia display an appetite for increased invest-
ments and onshore developmental opportunities. As large, economically developed and technologi-
cally advanced nations, they leverage their structural advantages and fiscal strengths by providing
grants and subsidies to spur development of CM projects and necessary infrastructure.®’ Both
countries have funds dedicated to international partnerships, whereby Australia’s Critical Minerals
International Partnerships Program provides grants for co-investments between Australia and other
governments,* and Canada has allocated C$70 million ‘for global partnerships to promote Canadian
mining leadership.®

3. Proliferation of Narrow Trade Instruments on Critical Minerals

Evidently, the exercise of trade policy through international cooperation is an essential component
of national CM strategies, whether to secure access or investments. Resource diplomacy has come
to attain strategic importance globally and is practised by countries through different forms of state-
state CMTTs, which may be binding or non-binding, and fall short of being traditional comprehensive

"*For commentary on these instruments, see L. Cotula and S. Sasmal (2025) ‘Non-Binding Instruments in International
Economic Diplomacy: A Look at the US Critical Minerals Deals, EJIL: Talk!, 12 November 2025, www.ejiltalk.org/non-binding-
instruments-in-international-economic-diplomacy-a-look-at-the-us-critical-minerals-deals/a.

7>T. Ozawa (1980) ‘Japan’s New Resource Diplomacy: Government-Backed Group Investment, Journal of World Trade Law
14(1).

’SE. Bartekova and R. Kemp (2016) ‘National Strategies for Securing a Stable Supply of Rare Earths in Different World
Regions, Resources Policy 49,153.

”7J. Nakano (2021) “The Geopolitics of Critical Minerals Supply Chains, Center for Strategic and International Studies; P.
Andrews-Speed and A. Hove (2023) ‘China’s Rare Earths Dominance and Policy Responses, The Oxford Institute for Energy
Studies, OIES Paper CE7, www.oxfordenergy.org/wpcms/wp-content/uploads/2023/06/CE7-Chinas-rare-earths-dominance-
and-policy-responses.pdf.

78 Agency for Natural Resources and Energy, ‘Guidelines for Resource Diplomacy’ (June 2023), www.meti.go.jp/shingikai/
enecho/shigen_nenryo/pdf/20230626_1.pdf.

Ibid,

S0F. Bartekova and R. Kemp (2016) ‘National Strategies for Securing a Stable Supply of Rare Earths in Different World
Regions, Resources Policy 49, 153.

¥1See, Government of Australia, ‘Critical Minerals Strategy 2023-2030 (June 2023), www.industry.gov.au/sites/default/
files/2023-06/critical-minerals-strategy-2023-2030.pdf; Government of Canada, ‘Canadian Critical Minerals Strategy Annual
Report 2024’ (2024), www.canada.ca/en/campaign/critical-minerals-in-canada/canadas-critical-minerals-strategy/canadian-
critical-minerals-strategy-annual-report-2024.html#S51.

“Ibid.

%*Natural Resources Canada, ‘Government of Canada Announces Funding to Support International Governance in
the Mining Sector’ (8 November 2023), www.canada.ca/en/natural-resources-canada/news/2023/11/government-of-canada-
announces-funding-to-support-international-governance-in-the-mining-sector.html.
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FTAs under Article XXIV of the GATT.** This section conducts a factual investigation into the key
elements and characteristics of different countries’ CMTIs, followed by a critical analysis of their
cross-cutting trends in Section 4.

The CMTTs listed above take any of the following forms: ‘critical minerals agreement, ‘memoran-
dum of understanding’ (MoU), ‘strategic partnership agreement, joint action plan’ or joint statement
of intent. While CM agreements, MoUs, and strategic partnership agreements usually bear the sig-
natures of authorized representatives of each sovereign, the joint action plans’ or ‘joint statement
of intent’ are typically published on government websites as a result of bilateral ministerial meets,
signalling a shared vision and constituting a political announcement of their intent to cooperate on
CMs.® Such CMTIs are increasingly populating the international landscape, influencing diplomatic
relationships between countries and, as argued in this article, are capable of generating non-legal and
normative effects amid various implications for global trade cooperation.

3.1 Methodological Challenges in Evaluating Non-Binding International Instruments

Before beginning the analysis, a few disclaimers and methodological challenges, which arose during
the research process, must be noted as attributable to the inherent nature of CMTIs. The large majority
are non-binding. Such CMTTIs explicitly state that they neither create legal rights and obligations nor
are they enforceable, meaning they are non-binding, reflect only political commitments, and do not
amount to ‘treaties’ under international law.*

However, a few instruments analysed below cannot be definitively characterized as non-binding.
The first such exception is the US-Japan Critical Minerals Agreement (CMA) of 2023, which can be
interpreted as a binding agreement, even though its specific commitments appear non-enforceable. Its
characterization as a binding executive agreement can be considered a matter of US political interplay
between its trade strategy to leverage such CM agreements to meet the IRA incentives, US constitu-
tional law, and the division of trade policymaking powers in the United States.®” The US-Ukraine
Mineral Resources Agreement is similarly another recent binding agreement that secures minerals
in exchange for military support,® while negotiations on similar CM agreements with the EU and
the UK are ongoing.*

A comprehensive legal compatibility analysis of CMTIs with WTO rules on regional trade integration is outside the
purview of this article, mainly since it considers non-binding CMTIs to be outside the coverage of traditional preferential
and regional trade agreements at a threshold level. However, any trade discrimination caused by the operation of these CMTIs
that nullify or impair benefits may be challenged under WTO rules and potentially even justified using the national security
exceptions clause relating to supply of goods to military establishments, or the existence of an emergency in international rela-
tions. For an analysis of WTO compatibility of non-conventional trade agreements, see K. Claussen (2022) ‘Next-Generation
Agreements and the WTO, World Trade Review 21, 380.

®International Documents of a Non-Legally Binding Character, https://2009-2017.state.gov/documents/organization/
65728.pdf.

Whether a joint statement of intent may amount to a binding instrument depends on the context and intent of the parties.
See, ‘Treaties and other International Agreements: The Role of the United States Senate, A Study Prepared for the Committee
on Foreign Relations United States Senate’, Congressional Research Service, 106th Congress, January 2021,

www.govinfo.gov/content/pkg/CPRT-106SPRT66922/html/CPRT-106SPRT66922. htm.

%7Y. Hayashi (2023) ‘Biden’s “Go It Alone” Trade Deals Draw Warnings from Congress, The Wall Street Journal (19 March
2023), www.wsj.com/articles/bidens-go-it-alone-trade-deals-draw-warnings-from-congress-a08833d4; K. Claussen (2022)
“The Improvised Implementation of Executive Agreements, University of Chicago Law Review 89, 1655.

%Agreement between the US and Ukraine on the Establishment of a United States-Ukraine Reconstruction Investment
Fund’ (30 April 2025), www.kmu.gov.ua/storage/app/uploads/public/681/33c/e8f/68133ce8f2e82842702204.pdf.

%The White House, Joint Statement by President Biden and President von der Leyen’ (10 March 2023), https://
bidenwhitehouse.archives.gov/briefing-room/statements-releases/2023/03/10/joint-statement-by-president-biden-and-
president-von-der-leyen-2/; Government of United Kingdom, ‘UK and US Launch First-of-Its Kind Economic Partnership’
(8 June 2023), www.gov.uk/government/news/uk-and-us-launch-first-of-its-kind-economic-partnership.
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Further, the contents and characteristics of several CMTIs,° such as the EU’s Administrative

Arrangement on Cooperation in Critical Raw Materials Supply Chains with Japan and the
Canada-Indonesia MoU,” remain unknown owing to transparency concerns that render it impos-
sible to verify their legal status or binding value. The texts of several other publicly available CMTIs
also remain silent as to their legal binding value. It is conventionally known that the bindingness
of instruments must be assessed on the basis of the signatories” intention, circumstances of their
conclusion, subsequent behaviour, and signatories’ explanations.” However, making an instrument-
by-instrument assessment of bindingness is outside the scope of this article. Instead, for the purposes
of this article, it suffices to note (a) whether a CMTI specifies its bindingness and (b) where
unspecified draw credible inferences about its status from context.

Finally, a practical challenge to legal analysis posed by the functional quality of non-bindingness
arises from the imprecision of such CMTIs. Imprecision, a well-known characteristic of soft legal or
non-binding instruments,” is a strategic malaise of instruments conveying political commitments or
ideas, in contrast to the textual meaning of words in legally binding instruments. The proliferation of
the EU’s CMTTs stands in stark contrast with its struggles to successfully conclude FTA negotiations,
highlighting the corresponding absence of complexities in signing non-binding instruments and the
avoidance of legal risks associated with non-compliance. While such flexibility lends to their emer-
gent attractiveness, it also fosters imprecision and indeterminacy in texts. For instance, comparing
two sentences from the EU’s Strategic Partnership Agreements with Namibia and Chile respectively,
it is difficult to ascribe any meaningful difference to the phrases ‘aims to support Namibia to develop
an internationally competitive and sustainable industry’ versus ‘aims to support developing an inter-
nationally competitive and sustainable industry [in Chile]’ Yet, the active voice text in the first set
of parentheses would imply the EU as explicitly providing support to Namibia, whereas the latter
indicates a sentiment of general supportiveness. Further, and perhaps deflating any significance of
this difference even further, the phrase “aims to support” in and of itself lacks depth of obligation.
Therefore, in this instance, the non-bindingness of the instrument reveals two fundamental issues.
First, verbosity without imparting meaning is prevalent, as Klabbers has pointed out as a danger of soft
law.** Second, the comparison of texts in two different non-binding agreements indicates a similarity
in both the phrases, which contrasts with their implications that a binding context might have yielded.
As aresult, a provision-by-provision comparative analysis, which often features in literature on FTAs,
is rendered near meaningless here. Instead, the following section identifies only those differences that
relate to stark additions or omissions with perceptible consequences for power dynamics in bilateral
relations. The analysis avoids highlighting instances of minor language differences where the over-
all meaning of the commitment would likely remain unaffected given the non-binding nature of the
CMTIs.

3.2 Understanding the Critical Minerals Related Trade Instruments (CMTlIs)

As legal imprecision renders a provision-by-provision comparison of the CMTIs largely futile,
they are analysed through the lens of four criteria: design, legal status, objective, and substantive

*This trend is also observed in CMTIs that are not the main focus of analysis here. For example, UK’s engagements with
South Africa, Kazakhstan, and Saudi Arabia, and Saudi Arabia’s MoUs with the DRC, Egypt, Morocco, and Russia remain
unknown.

*'Government of Canada, ‘Canada-Indonesia CEPA: Summary of Benefits and Negotiated Outcomes’ (2025), www.
international.gc.ca/trade-commerce/trade-agreements-accords-commerciaux/agr-acc/indonesia-indonesie/cepa-apeg/
summary-negotiated-resume-negociations.aspx?lang=eng.

*International Documents of a Non-Legally Binding Character, https://2009-2017.state.gov/documents/organization/
65728.pdf.

K. Abbott and D. Snidal (2000) ‘Hard and Soft Law in International Governance, International Organization 54(3), 421.

%41, Klabbers (1996) “The Redundancy of Soft Law’, Nordic Journal of International Law 65,171.
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Criterion Key features Key findings Notable examples
Design Non comprehensive Very few CMTIs are materially compre- Most comprehensive: EU
hensive and generally contain political CMTlIs
statements of intent to cooperate with-
out details of the implementation of such
cooperation.
Legal status Largely non binding Most are explicitly non binding and do Exceptions (Binding instru-
not create legal rights or obligations. ments) : US CMTIs with
Therefore, the value of commitments Japan and Ukraine
advanced in them depends on their
actual implementation.
Objective Facilitation of sus- Investment facilitation by matchmaking All CMTIs refer to invest-

tainable supply
chains

investors with investment opportunities
or directly making investments through
agencies or state-owned companiesis a
common method to achieve the objective
of resilient supply chains. Cooperating

to attach price premiums for sustain-
able sourcing of minerals is another. A
few CMTIs also contain firm investment
commitments.

ment cooperation. Some US
CMTIs (Japan and Australia)
contain investment
commitments.

Few references to
trade liberalizing rules

Substantive
content

Almost no CMTI references any trade
rules. A key reason may be that several
exist alongside binding FTAs.

Some US CMTIs

References to eco-
nomic development in
resource-rich countries

Those CMTIs involving resource-rich
countries recognize the importance
of the minerals to broader develop-
mental goals but do not make strong
commitments on value addition.

EU CMTIs

ESG standards in
mining and related
processes

Almost all CMTIs support higher stan-
dards in critical minerals supply and
value chains, although no one standard is
specified or prescribed. Some CMTIs refer
to the need to create standards-based CM
markets.

Canada CMTIs

Commitment to coor-
dinated action on
specific policy issues

Some CMTIs call for coordinated action
against non-market practices and for
protection of labour standards in supply
chains. Some also commit parties to
coordinating at standard-setting fora.

US CMTIs

content. Using these criteria, the article identifies key features that were reflected across several
CMTIs. These features include how different CMTIs approach different commitments, such as lev-
els of comprehensiveness, the need for standards in CM value chains, downstream development
in resource-rich countries, bindingness, investment facilitation, inter-governmental cooperation,
and coordinated action to achieve non-economic objectives. Such differences may arise from dif-
ferent policy approaches to CMTIs; their ability to meet each country’s overarching strategic
objectives; priorities of countries at different levels of development and other points of compar-
ative advantage; and a patchwork of observable trends that globally define trade relationships
between the resource rich and resource hungry. Table 1 above provides an overview of the key

findings.
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3.2.1 Design, Structure, and Content of CMTIs

Typically, CMTIs focus on some or all of the following objectives: developing open, fair, and com-
petitive markets for CMs; commitment to ESG standards; mobilization of funding; capacity building;
cooperation on research and innovation on mineral knowledge, circularity; and integration and joint
development of CM value chains. EU SPAs are typically the most comprehensive, with the exception
of the EU-Canada SPA, and contain a preamble, a statement of objectives, its administrative aspects,
and legal implications of the instrument. The US-Japan CMA is also comprehensive in coverage and
specific in its provisions, as is the recent US-Ukraine Mineral Resources Agreement. Other CMTIs
are far less comprehensive in language, with lesser obligation and precision, although reflecting sim-
ilar objectives of investment facilitation, value—chain integration, and advancing sustainably sourced
CM supplies.

Meanwhile, ambition, as a measure of tangibility, may also be revealed by the design and con-
tent of such CMTIs, which is typically low or ambiguous due to their vague terms. However,
a notable difference can be observed in the newly signed US framework agreements with
Australia and Japan. These contain investment commitments, such that both Australia and
the United States committed to take measures within six months ‘to provide at least $1 bil-
lion in financing to projects located in each of the United States and Australia, while with
Japan, there is commitment of ‘financial support to selected projects to generate end product
for delivery to buyers in the United States and Japan and, as appropriate, like-minded coun-
tries. These agreements also envisage close cooperation in supporting geological mapping, co-
identifying critical minerals projects, leveraging stockpiling systems, and even coordinating trade
measures.

3.2.2 Binding Value of CMTIs

The CMTIs by the EU, Canada, Australia, and Japan typically state that “This [instrument]
is not intended to create rights or obligations under international or domestic law’ or that
“This [instrument] is not legally binding. Therefore, these legally non-binding CMTIs are gen-
erally understood to reflect political commitments. Further, their existence alongside bind-
ing trade rules and FTAs renders their legal purpose unclear. Yet, they remain an impor-
tant part of the external commercial policy on CMs, as evidenced by various national CM
strategies emphasizing the role of international partnerships in strengthening critical supply
chains, thereby highlighting their potential to create a variety of effects, such as facilitation of
investments.

In contrast, the United States has a unique hybrid approach whereby in addition to its non-
binding arrangements with Australia, Korea, the DRC and Zambia, Thailand, Malaysia, and Japan,
it also has binding agreements with Japan (2023) and Ukraine (2025). The US-Japan CMA is
a bilateral partnership between two major resource-hungry countries, with a view to encourage
adoption of measures to address non-market practices in producing countries, increase circu-
larity of CMs, and maintain labour standards in value chains. Crucially, it does not adopt the
EU approach that it is ‘not intended to create rights or obligations under domestic or interna-
tional law’. Rather, it says that ‘[n]othing in this Agreement modifies any international obligation
of either Party, including any obligation under the WTO Agreement. (emphasis added). A tex-
tual interpretation could mean that creation of any new legal rights and obligations under the
CMA must be without prejudice to existing international obligations. Despite the binding value
of the CMA, most of its provisions are couched in language that signifies cooperation, confirms
intention, or affirms existing obligations. Notably, it also includes a diplomatic form of dispute set-
tlement, through state-to-state consultations, foreseeing potential abrogation of stated rights and
obligations.
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3.2.3 Investment Facilitation as an Economic Objective

Meeting net-zero targets is expected to require a three-to-four fold increase in demand for CMs,
accompanied by billions®® and trillions of dollars of investments.”® Accordingly, investment facilita-
tion appears to be a primary motivation of all CMTTIs, which they seek to achieve by encouraging
‘integrated, value-added investments in the upstream, midstream, and downstream sectors, pursu-
ing information sharing on infrastructure projects, and exploring joint investment opportunities. For
example, the Japan-Canada CMTI seeks to encourage investments in Canada by Japanese battery-
related companies by marshalling public funds and private sector engagement. Similarly, Australia
and Germany’s joint ‘Declaration of Intent’ commits them to undertaking a feasibility study to explore
investment opportunities in Australia. Governments would undertake the role of a matchmaker, track
projects and firms in each country that could participate in CM value chains, and jointly fund relevant
future projects.

However, relying alone on private investments is likely insufficient to achieve the level of invest-
ments needed to catch up with China’s control over CM supply chains. As a result, CM strategies
and CMTIs are increasingly reflecting the role of public financing, leadership by state agencies, and
cross-border cooperation amongst such agencies in achieving CM security through cooperation on
R&D, exploration activities, and developing investment opportunities. For example, the Japanese CM
strategy has highlighted the role of state agencies JOGMEC and the Japan Bank for International
Cooperation (JBIC) - in securing CMs. These institutions have entered into MoUs with their for-
eign counterparts, national governments, and mining ministries, such as JOGMEC with Australia’s
Northern Territory, and with Zambia, Namibia, and the DRC, all of which signal cooperation on
research and analysis, and developing exploration and exploitation operations by Japanese compa-
nies.”” On similar lines, JOGMEC has also signed an administrative arrangement with the European
Commission to cooperate on joint investments and infrastructural aid in third countries, beyond
supply chain risk management, innovation, and mining circularity.”®

When such state-owned agencies enter into agreements with private or government-owned com-
panies, they might lead to commitments that are more specific and accompanied by direct economic
benefits. For example, the JBIC has signed an MoU with Chile’s Corporacién Nacional del Cobre
de Chile (CODELCO), which recently led to a loan agreement between JBIC and CODELCO for
the import of Chilean copper by Japanese manufacturers.” Further, the recent transaction sup-
port by Japan-Australia Rare Earths (jointly owned by state-run JOGMEC and private firm Sojitz
Corporation) to Lynas (an Australian mining company and the world’s biggest producer of rare
earth metals outside China) has secured Japan priority supply rights,'* highlighting that state-owned
enterprises have an increasingly strategic role in making or securing investments. Similarly, the
arrangement between Australia’s Critical Mineral Office and India’s state-owned Khanij Bidesh India

*International Energy Agency (2024) ‘Global Critical Minerals Outlook 2024, 9, www.iea.org/reports/global-critical-
minerals-outlook-2024/outlook-for-key-minerals.

G. Baskaran and M. Schwartz (2015)‘G7 Cooperation to De-Risk Minerals Investments in the Global South, Center for
Strategic and International Studies, 7 May 2025, www.csis.org/analysis/g7-cooperation-de-risk-minerals-investments-global-
south (last accessed 30 June 2025).

*"Japan Organization for Metals and Energy Security, JOGMEC Signed an Agreement with African Countries to Secure
Critical Minerals — Strengthening Relationships with African Countries through Accompanying Minister NISIMURA on a
Visit to Southern African Countries’ (18 August 2023), www.jogmec.go.jp/english/news/release/news_10_00046.html.

*EBuropean Commission, ‘EU and Japan Boost Strategic Cooperation on Digital and on Critical Raw Materials Supply
Chains, Press Release (13 July 2023), www.google.com/url?sa=t&source=web&rct=j&opi=89978449&url=https://ec.eur
opa.eu/commission/presscorner/detail/en/ip_23_3831&ved=2ahUKEwi03uKDi4ulAxVJVOEAHchpJPAQFnoECBMQAQ
&usg=A0vVaw3BdxOepKGRS2ISbhkulbuB.

*“Loan to Corporacién Nacional del Cobre de Chile, Japan Bank for International Cooperation (1 April 2025), www.jbic.
go.jp/en/information/press/press-2025/press_00003.html (last accessed on 7 October 2025).

'Lynas Gets $134 Million Funding from Japan to Boost Output, Reuters, 7 March 2023, www.mining.com/web/lynas-
gets-134-million-funding-from-japan-to-boost-output/.
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Ltd (KABIL) committed an initial investment of 6 million USD to undertake ‘joint due diligence
of select Greenfield and Brownfield projects to identify Lithium and Cobalt mineral assets for final
joint investment decisions and acquisition of the assets in Australia catering to the critical & strategic
ecosystem of both the countries'®' Recent US CMTTIs with Japan and Australia, at a state-state level,
also include investment commitments.

Finally, investment facilitation in a resource-rich country may not necessarily be limited to
improving mining or downstream capacity at location. Instead, partners may cooperate to strengthen
value-added supply chains in the resource-hungry country, a situation that contrasts starkly with calls
for domestic value addition by developing resource-rich countries. A prominent example is the MoU
between the Australian Strategic Metals (ASM) and the Korean government agency responsible for
national resource security that has established a downstream plant by the ASM in Korea, to be sup-
ported by minerals mined from the Australian Dubbo project'®* and meant to diversify supply of CMs
for Korea. Notably, the ASM’s Dubbo Project was awarded grants worth millions under Australian
Government’s Critical Minerals Development Program, the NSW Government’s Critical Minerals
and High-Tech Metals Activation Fund,'® and has been offered a debt-funding package of up to
$600 million by the US Export-Import Bank, highlighting the cross-border flow of funds to trusted
allies as a means of securing supply chain resilience.'™

3.2.4 References to Trade Rules and Market Liberalization

CMTTs in general do not incorporate trade rules, references to trade rules, or commitments to liberal-
ize and not protect industries. A notable exception is the US-Japan CMA that alludes to various trade
rules, such as mutually reaffirming their commitments against the imposition of trade restrictions and
export taxes. As two resource-hungry countries, their agreement can be presumably guided by simi-
lar objectives, as is made clear by their joint commitment to cooperate on identifying and addressing
market distortions in third countries affecting trade in CMs. However, similar commitments to act
jointly are now visible in US deals with supplier countries such as Australia, Malaysia, and Thailand.

Despite the absence of explicit references to trade rules, several CMTIs may still reflect an implicit
commitment to free trade principles. For instance, they may allude to the prevalence of ‘fair mar-
ket practices’ in global CM supply chains, as seen in Canadian CMTIs with Australia and the UK.
Similarly, the Japan-Canada CMTI contains ‘a commitment to oppose market-distorting measures
and monopolistic policies on critical minerals for batteries’

Additionally, several CMTIs may exist alongside FTAs, such that parties are automatically bound
by the legal commitments, such as on export restrictions, included therein. For example, a large
number of EU SPA partners coincide with membership in EU FTAs. Most SPAs do not contain any
commitments prohibiting the use of export restrictions, performance requirements, or dual pric-
ing policies. However, the disciplines to ensure prevalence of such free market principles are already
included either in WTO rules, or in FTAs with corresponding SPA partners, such as in FTAs with

"'Ministry of Mines, ‘India’s Efforts to Attain Self-Reliance in Critical and Strategic Minerals. India and Australia

to Collaborate in Lithium and Cobalt Identification Projects, 29 March 2022, https://pib.gov.in/PressReleaselframePage.
aspx?PRID=1810948.

124 SM signs Joint Statement of Cooperation on Critical Metals with KOMIR (KORES), ASM (14 December 2021), https://
asm-au.com/asm-signs-joint-statement-of-cooperation-on-critical-metals-with-komir-kores/; ‘ASM opens critical metals
plant in South Korea, Metal AM (13 May 2022), www.metal-am.com/asm-opens-critical-metals-plant-in-south-korea/.

1ASM Dubbo Project study awarded grant from the NSW Critical Minerals and High-Tech Metals Activation Fund, ASM
(22 November 2022), www.aspecthuntley.com.au/asxdata/20221122/pdf/02601327.pdf; ‘Dubbo Project awarded grant fund-
ing of $6.5 million from Australian Government, ASM (18 May 2023), https://asm-au.com/dubbo-project-awarded-grant-
funding-of-6-5-million-from-australian-government/#:~:text=ASM’s%20Dubbo%20Project%20has%20been,Minerals%
20Development%20Program%20(CMDP).

1%US backs Australian, Brazil Rare Earths Projects for up to $850 Million, Reuters (7 March 2024), www.mining.com/web/
australian-strategic-materials-receives-600m-loi-for-dubbo-rare-earths-project/.
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Canada, Kazakhstan, Argentina, Chile, and the Southern African Development Community includ-
ing Namibia.'” Some SPAs (e.g., those with Argentina and Ukraine) also make it clear that the SPAs
will be implemented in full accordance with pre-existing FTA provisions. In contrast, the earlier
EU-Kazakhstan MoU, which exists in parallel with an FTA, explicitly reaffirms non-discrimination,
transparency, predictability, openness of trade and investment channels for CMs and the non-trade-
distorting nature of rules. Notably, the EU-Chile SPA also ‘reaffirms’ the commitment to market
principles as the best way to create an investment-friendly environment across all stages of the value
chain, despite an important value-addition carve-out in the updated EU-Chile FTA.

3.2.5 References to Economic Development Goals

CM-led industrialization through domestic value addition is of key interest to resource-rich coun-
tries;'® however, since few CMTTIs involve resource-rich countries, few include such considerations.
Further, the issue is approached differently by different countries, revealing variations in CMTIs
signed by the same country with different partners. For instance, references to value addition are
mainly included in the CMTIs concerning Australia, Canada, and the EU: naturally, Australia and
Canada as resource-rich countries would benefit from local value addition, whereas for the EU, value
addition is an apparent objective of its CRMA in the context of its engagements with developing
resource-rich countries. Accordingly, the statement of intent between Australia and the UK aims to
support the development of sovereign capabilities in downstream processing and manufacturing in
both nations, promote and build new CM industries, as similarly professed in the Canada-Japan
CMTL. Similarly, the Australia—-Germany CMTI seeks to identify strategic projects in Australia that
could strengthen and establish new Australia-Germany value chains.

Meanwhile, the EU’s references to value addition are varied. In contrast to its SPAs with Canada
or Australia that do not allude to economic development, industrialization, or value addition, the
SPAs with Zambia, Kazakhstan, Ukraine, Chile, Argentina, and Namibia refer explicitly to local
value addition or beneficiation. For example, one of the stated objectives of the Argentina SPA is to
develop Argentinian CM value chains ‘as a lever for a sustainable and inclusive economic growth, the
creation of local added value, quality employment, the development of local industrialization and
domestic revenue mobilisation, thereby increasing the competitiveness of the Argentine economy’
The Zambia SPA includes objectives relating to promotion of and investment in circular economy
value chains through technology transfers, and integration of sustainable value chains through joint
ventures and new business models. In contrast, the SPAs with Canada and Australia focus on value
chain integration broadly and not value addition specifically.

3.2.6 Sustainability Standards in CM Value Chains

ESG standards have been identified as important tools to ensure environmental and social sustain-
ability of CM value chains, and are therefore typically found across all CMTIs. The focus areas include
the implementation of the highest ESG standards in CM supply chains, ensuring their consistency
and harmonization across the global trading system, and the setting of standards through bilat-
eral or multilateral cooperation. The CMTIs do not refer to any one specific standard, such as the
Initiative for Responsible Mining Assurance (IRMA). Rather, they may allude to multilateral fora
engaging in standard setting (for example, the reference to the International Standards Association
in the Canada-Australia CMTI and to the Minerals Security Partnership and Sustainable Critical

"“This agreement is not yet in force and is awaiting ratification procedures to take effect, but the final
texts of the agreement, signed on 13 December 2023 are public. See, European Commission, ‘EU-Chile Interim
Trade Agreement, https://policy.trade.ec.europa.eu/eu-trade-relationships-country-and-region/countries-and-regions/chile/
eu-chile-agreement/text-agreement_en.

'S, Logan and T. Acheampong (2025) ‘From Ore to More: Mineral Partnerships for African Industrial, ECER Policy
Brief (28 August 2025), https://ecfr.eu/publication/from-ore-to-more-mineral-partnerships-for-african-industrialisation/
(accessed 4 September 2025).
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Minerals Alliance in the Canada-Japan CMTI). CMTIs between the United States and Japan and
between Canada and Australia also confirm their bilateral intention to cooperate in standard-setting
efforts.’?” These trends are explained through examples.

First, CMTIs enable developed resource-rich countries to be proactive in encouraging market
adoption of green premiums for sustainably sourced minerals. The Canadian strategy recognizes the
role of Canada in avoiding a ‘race to the bottom for lowest cost output’'® and highlights the need for
Canada to act as a standard setter in relation to sustainability practices and ESG standards in mining
supply chains. As a result, Canada’s bilateral partnerships with the EU, Japan, and the UK include a
strong focus on leading international efforts on advancing high ESG standards in CM supply chains.
Recent US CMTTs also state explicitly that the parties will coordinate to establish high standard
marketplaces and appropriate pricing frameworks that include floor prices or similar measures.

Further, Canada and Australia, two developed, resource-rich countries that compete to supply
the global needs for CMs on market principles, have also signed a cooperation agreement on CMs,'*”
reflecting a ‘united we stand, divided we fall’ approach to engaging in strategic cooperation. The agree-
ment seeks to advocate for ‘robust ESG credentials built into global critical minerals supply chains
through close collaboration in multilateral fora, including International Standards Association’; and
‘development of supply chain transparency and traceability to monetise the value proposition for
responsibly sourced minerals, amongst others. By cooperating and not competing on crucial issues
such as ESG standardization, Canada and Australia can emerge as powerful drivers of responsible
mining as CM suppliers. However, their sustained competitiveness depends on investors’ cost pref-
erences and the ability and appetite to navigate regulations, as well as consumer preferences reflected
in downstream products. Thus, while both countries can present lucrative investment opportunities,
their value proposition is subject to non-derogation of sustainability standards in their own territories
as well as other resource-rich countries. It is therefore in Australia and Canada’s strategic economic
interests to influence market adoption of higher prices for higher standards.

Second, CMTTs often mirror prevailing trends in global standard-setting efforts. For example, the
EU SPAs reveal an implicit intention of the EU to treat countries differently, distinguishing between
standard setters and standard takers. On one hand, the EU-Australia SPA seeks to leverage cooper-
ation on ESG standards at international fora to ‘align international mineral pricing with high ESG
standards’ In other words, this indicates an objective to influence markets to accept and set higher
prices for higher standard minerals. Similarly, the SPA with Canada, as echoed in other Canadian
CMTIs reviewed here, seeks to lead international efforts on higher sustainable mining standards
incorporating ESG criteria. On the other hand, the EU SPAs with Zambia, Namibia, Chile, Argentina,
Kazakhstan, and Ukraine approach any references to such standards from a compliance perspective,
i.e., the need to ‘align with internationally agreed principles and ESG standards’ (emphasis added).
Therefore, a second trend is the difference of treatment of resource-supplier countries, based on
their levels of development and reflective of existing disparities in contributions to standard-setting
processes.

3.2.7 Coordinated Action on Labour Issues, Market Distortions and Standards in Supply Chains

CMTIs signed between resource-rich and resource-hungry countries typically represent a give-and-
take relationship, underlined by a transactional motivation of access and investments. However, a
large number of CMTIs are signed amongst resource-hungry countries, which are developed, eco-
nomically powerful, and typically exhibit high levels of legal sophistication and regulatory ambition

"7 Article 4.1, US-Japan Critical Minerals Agreement.

1% Canada Critical Minerals Strategy, p. 33.
Natural Resources Canada, Government of Canada, Joint Statement by Canada and Australia on Cooperation on Critical
Minerals’ (2024), www.canada.ca/en/natural-resources-canada/news/2024/03/joint-statement-by-canada-and-australia-on-
cooperation-on-critical-minerals.html.
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in their trade instruments. Such CMTIs may be found to encourage coordinated action to achieve
both economic and non-economic objectives.

As observed in the preceding pages, economic objectives include making joint investments in
resource-supplier countries or integrating their value chains to secure supply chain resilience, in
addition to advancing the adoption of green premiums for sustainably sourced CMs. The US-Japan
CMA also commits the parties to confer on addressing CM-related non-market measures of non-
parties as well as sharing information on CM-related foreign investments in each other’s territories to
aid national security determinations. The negotiating objectives of the EU'" regarding a prospective
EU-US CMA also include an intention to address cooperatively the trade distortions in CM value
chains.

Additionally, CMT1Is also encourage coordinated approaches to addressing non-market policies of
third countries, as seen in Canada’s CMTIs with the UK, Japan, and Australia. US partnerships with
Norway, Australia, Malaysia, Thailand, and Japan not only commit them to cooperate on identifying
and responding to market distortions and non-market policies in third countries but also to advance
high labour and environmental standards in global CM supply chains. Some CMTIs also encourage
coordinated action on labour issues in CM supply chains - through a coordinated discouragement of
imports of CMs that do not meet certain labour laws or standards'!! - and cooperation to assist sup-
plier markets to implement high labour standards. Thus, CMTIs provide an avenue for cooperating
on the achievement of various non-economic objectives.

3.3 Co-existence with Regional or Small-Group Strategic Alliances

In addition to the several bilateral CMTIs examined above, these countries have also engaged in dif-
ferent forms of regional or multilateral cooperation. A transatlantic cooperation led by the United
States and the EU, called the Minerals Security Partnership (MSP comprising Australia, Canada,
Estonia, Finland, France, Germany, India, Italy, Japan, Norway, the Republic of Korea, Sweden, the
UK, the United States, and the EU), seeks to advance and accelerate individual projects and pro-
mote policies that contribute to resilient value chains and bring local value.''> While there is no MoU
laying down the terms and conditions of the collaboration, the MSP is a ‘collaboration of 14 coun-
tries and the EU to catalyze public and private investment in responsible critical minerals supply
chains globally’ The MSP partners have also developed a set of principles to guide their support for
projects, which may be financial, diplomatic, or otherwise.'”* In 2024, the MSP expanded to form
the MSP Forum to facilitate investments by the resource hungry in the resource rich countries; the
Forum remains open to members committed to global supply chain diversification and high ESG
standards. The MSP Forum members include the MSP partners and Argentina, Ecuador, the DRC,
the Dominican Republic, Greenland, Kazakhstan, Mexico, Namibia, Peru, the Philippines, Serbia,
Turkey, Ukraine, Uzbekistan, and Zambia.'* The MSP Forum has also recently established a MSP
Finance Network involving the MSP partners and their development finance institutions and export
credit agencies. Another similar effort includes the Quad Investors Network (QUIN) launched by the

"Directives for negotiations with the United States of America for an agreement on strengthening supply chains for critical
minerals, Council of the European Union, Brussels, 13 July 2023, 10670/23 ADD 1, https://data.consilium.europa.eu/doc/
document/ST-10670-2023-ADD-1/en/pdf.

" Article 5.8 of the US-Japan CMA provides that ‘[e]ach Party may consider opportunities to discourage the importation
into its territory of goods containing critical minerals extracted or processed in whole or in part by forced or compulsory labor,
including forced or compulsory child labor’

"?European Commission, ‘EU and International Partners Agree to Expand Cooperation on Critical Raw Materials, Press
Release (5 April 2024), https://ec.europa.eu/commission/presscorner/detail/en/IP_24_1807.

*US Department of State, ‘Minerals Security Partnership, www.state.gov/minerals-security-partnership/ (last accessed on
15 October 2024).

"“European Commission, ‘EU and US Welcome New Members to Minerals Security Partnership, (27 September 2024),
https://policy.trade.ec.europa.eu/news/eu-and-us-welcome-new-members-minerals-security-partnership-2024-09-27_en.
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Quad - Australia, India, Japan and the United States — to connect investors, academia, and govern-
ment to facilitate investments in CMs.'"” In late 2025, a parallel G7 initiative led by Canada called
the ‘Critical Minerals Production Alliance’ was also launched to leverage sovereign tools, including
financial support, to operationalize projects globally that strengthen Western access to CMs.!*¢

Further, the national CM strategies of various countries recommends engaging in multilat-
eral cooperation efforts at the following organizations: Organization for Economic cooperation
and Development (OECD), the G7/G20, the IEA, the World Bank, the International Renewable
Energy Agency (IRENA), the Intergovernmental Forum on Mining, Minerals, Metals and Sustainable
Development (IGF), the Extractive Industries Transparency Initiative (EITI), the Energy Resource
Governance Initiative (ERGI), the Indo-Pacific Economic Framework (IPEF), the Sustainable Critical
Minerals Alliance,"” the Conference on Critical Materials and Minerals,"'® and the Critical Minerals
Mapping Initiative.'’* Some CMTIs also refer to the Sustainable Critical Minerals Alliance and the
International Standards Association in the context of sustainable mining standards. However, it is
striking that WTO members have not sought to put trade in CMs, which has recently suffered from
a five-fold increase in export restrictions globally,'*® on the WTO agenda.

In contrast, an increasing number of FTAs contain ‘energy and raw materials’ chapters linked
to prohibitions of trade restrictions and increased cooperation on CMs. Therefore, the utilization
of binding trade and investment instruments to regulate free trade of responsibly mined CMs is
not uncommon; yet, the role of the WTO as an appropriate or relevant forum for streamlining
liberalization and regulation of CM trade has not yet been seriously considered.

In sum, CM strategies and CMTIs play a mutually supportive role for both resource-rich and
resource-hungry countries, with CMTIs externalizing the respective strategies. In terms of cover-
age, most of the CMTTIs are signed by and between developed, resource-hungry countries, or with
developed, resource-rich countries. There is some participation of select African and South American
countries in partnerships involving the United States and EU. Notably, Australia and Canada as sup-
pliers do not typically have CMTIs with fellow suppliers in these regions, while they do between
themselves. Substantively, there are limited differences between most of the CMTIs: they collectively
emphasize the importance of high ESG standards in CM value chains, availability of public fund-
ing, and investment facilitation through multi-stakeholder engagements. However, differing strategic
objectives evidently bear upon the number of CMTIs signed, the choice of partners, and the terms
of the CMTTI. For example, the EU has the most CMTTs, whereas the United States and Japan have
fewer, as of the time of writing. Other differences include the approaches to developmental concerns
and standard setting. For example, while the EU attempts to incorporate development considera-
tions in its SPAs with developing resource-rich countries, the United States appears more focused
on ensuring enforcement of market principles in CM trade, building geopolitical ties and managing

"Joint Statement from the Leaders of Australia, India, Japan, and the United States, 21 September 2024, www.

pm.gov.au/media/joint-statement-leaders-australia-india-japan-and-united-states#:~:text=We%20underscore%20our%
20commitment%20to,Deployment%200{%20Digital%20Public%20Infrastructure.

"Government of Canada, ‘Canada Unlocks 25 New Investments and Partnerships with 9 Allied Countries to Secure
Critical Minerals Supply Chains, Natural Resources Canada, 31 October 2025, www.canada.ca/en/natural-resources-canada/
news/2025/10/canada-unlocks-25-new-investments-and-partnerships-with-9-allied-countries-to-secure-critical-minerals-
supply-chains.html (last accessed on 12 December 2025).

" Canada, Australia, France, Germany, Japan, Sweden, the United Kingdom, and the United States.

United States, the EU, Japan, Australia, and Canada.

"<Critical Cooperation. How Australia, Canada, and the United States are Working Together to Support Critical
Mineral Discovery, USGS, 16 October 2020, www.usgs.gov/news/featured-story/critical-cooperation-how-australia-canada-
and-united-states-are-working.

120p Kowalski and C. Legendre (2023) ‘Raw Materials Critical for the Green Transition: Production, International Trade
and Export Restrictions, OECD Trade Policy Papers No. 269.
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risks to national security.'* As a result, the United States has traditionally sought binding CMAs or
FTAs with countries which it can rely upon for its friend-shoring objectives. However, this trend may
be changing with the second Trump Administration. As a result, several countries in Africa or Asia
remain subject to non-binding US CMTTs, which do not contain investment commitments of the
nature noted in the recent Japan and Australia deals.

Finally, with the US preference for binding CMAs now being replaced by its rapid engagement in
non-binding deals, there appears an emerging global consensus on the use of non-binding inter-
national instruments for the purpose of CM cooperation. While a binding agreement with high
precision but low obligation contrasts with a non-binding instrument of low precision, obligation,
and delegation, the preference for or against non-binding or executive agreements is also a function
of the domestic political economy. The binding US-Japan CMA, for example, can be understood
against the background of the US IRA, which relies on leveraging FTAs to friendshore supply chains
and incentivize partnering with allies. Yet, the list of recognized FTAs based on which IRA credits
could be claimed is short, leading the United States to negotiate similar CMAs with the EU and the
UK.'2 At the time, the EU preferred the legal, institutional, and political flexibility that accompanied
soft law formats while the United States sought a binding agreement that would satisfy Congress,
but which delayed its conclusion. Now, with the new Trump administration embracing the non-
binding approach to international agreements, the status of these negotiations is currently unknown.
However, the evolving US approach to CMTIs does show that the legal status and the contents of
such instruments are as much functions of domestic politics as external strategy, highlighting the vast
powers of a government (and the risks therein) to sign them and to shift policy directions without
proportionate domestic accountability.

4. Potential Implications of Critical Minerals Related Trade Instruments

Having traced the rise of CMTIs as an instrumentation of trade policy in key mineral-related juris-
dictions, the article turns to highlighting a set of anticipated effects of such non-binding CMTIs on
global governance and international economic relations, beginning with an explanation of why it is
an important question to ask, from an international law perspective.

4.1 Why Bother? Non-Legal Effects of Non-Binding Instruments

Opverall, the CMTIs analyzed in this article are non-binding in nature. Debates have long persisted
over the definition and limits of soft law, and whether non-binding instruments can even be consid-
ered as law.'” However, here, the focus is on the CMTISs’ potential effects — comprising changes in
state conduct regardless of compliance — that reveal their functional value.

Non-binding instruments play a role in the global governance of the subject matter they seek to
regulate. First, they may generate indirect legal effects,'* which may include acting as interpretive
elements for legally binding instruments, or as a precondition for another international or domes-
tic instrument to produce legal effects, or they may contribute to the development of customary
'US Department of Commerce, ‘A Federal Strategy to Ensure Secure and Reliable Supplies of Critical Minerals
(4 June 2019), www.commerce.gov/data-and-reports/reports/2019/06/federal-strategy-ensure-secure-and-reliable-supplies-
critical-minerals.

125, Akhtar and A. Schwarzenberg (2024) ‘Proposed US-EU Critical Minerals Agreement, Congressional Research
Service IN12145 (2 April 2024), https://crsreports.congress.gov/product/pdf/IN/IN12145; Government of the UK, ‘UK and
US Launch First-of-Its Kind Economic Partnership’ (8 June 2023), www.gov.uk/government/news/uk-and-us-launch-first-
of-its-kind-economic-partnership#:~:text=Negotiations%20will%20begin%20immediately%200n,the%20US%20Inflation%
20Reduction%20Act.

' Klabbers, supra n. 94, p. 181.

124A.J. Zimmermann and N. Jauer (2021) ‘Possible Indirect Legal Effects under International Law of Non-Legally Binding
Instruments, KFG Working Paper Series No. 48.
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international law'* through reflection of state practice. Second, non-binding instruments that are
perceived as legal and legitimate can also influence state conduct.'* Indeed, Prosper Weil recognized
that soft law norms ‘do create expectations and exert on the conduct of states an influence that in
certain cases may be greater than that of rules of treaty or customary law’'?” This influence can result
from the expectations of compliance with such non-binding instruments, as a result of reputational
concerns, moral persuasion, prior consent, perceived legitimacy of the norms etc.'”® Such legitimacy
- a function of the negotiators’ identity, the process, and the objective of the non-binding instrument
itself - can thus help establish informal international law with which states may want to comply.'?

Much prior analysis relates to whether non-binding instruments signed multilaterally are produc-
ing effects as intended, including in the realm of international humanitarian law,"*° the Kimberley
Scheme on conflict diamonds, the Wassenaar Arrangement on export controls of conventional arms,
and the Proliferation Security Initiative. In these contexts, the greatest concern seems to have been
ensuring the compliance of parties with such instruments and the success of the instruments in
inducing appropriate state conduct.’** While compliance with CMTIs is also critical for upholding
their stated objectives, this article argues that non-binding CMTIs could produce consequential and
far-reaching indirect and non-legal effects that go beyond their non-enforceability. For instance, as
Pauwelyn et al. note, the ‘core challenge for new forms of cooperation’ is ensuring their inclusivity
amid other emanating effects, such as potentially harmful impacts on unsuspecting non-members.'*?

Thus, this article seeks to offer a timely critique of CMTTIs by identifying their potential trends and
effects on governance of CM trade and investments, beyond the known enforceability and opacity
issues of CMTIs. The bilateral, scattered, and non-enforceable nature of instruments; their different,
even competing objectives (between economic development and access to responsible and reliable
supply chains); and their interaction with established trade and investment rules deepen the need
for a closer scrutiny of the CMTIs. Thus, while the examination of each individual CMTI is enlight-
ening, it is especially useful to compare the horizontal and vertical analyses of the different CMTIs
and different countries’ approaches to them. Comparing such variations in turn helps inform the fol-
lowing trends in CMTTs, such as the evolving power dynamics in international rulemaking through
non-binding instruments, as explored next.

4.2 Norm Entrepreneurship through Non-Binding Instruments

4.2.1 ‘Serial Bilateralism’ and Concentration of Norm Creation

The CMTIs analysed above remain concentrated amongst wealthy, developed resource-rich and
resource-hungry countries.'”® As highlighted earlier, the textual analysis revealed that they echo
similar views, on objectives relating to integration of value chains, condemnation of trade and invest-
ment restrictions, and adoption of higher ESG standards, with minor and non-substantial variations
between them. This phenomenon can be said to be akin to the Brussels Effect, i.e., the EU’s manner

'2D.L. Shelton (2008) ‘Soft Law’, Handbook of International Law. Routledge Press.

"E, Crawford (2021) ‘Legitimacy and Legality and Non-Binding Instruments in International Humanitarian Law’, Non-
Binding Norms in International Humanitarian Law: Efficacy, Legitimacy, and Legality, Oxford Monographs in International
Humanitarian & Criminal Law. Oxford University Press.

"7, Weil (1983) ‘Towards Relative Normativity in International Law?, AJIL 77, 413.

'R, Howse and R. Teitel (2010) ‘Beyond Compliance: Rethinking Why International Law Really Matters, Global Policy
1(2), 127.

'], Pauwelyn, R.A. Wessel, and J. Wouters (2014) ‘When Structures Become Shackles: Stagnation and Dynamics in
International Lawmaking, European Journal of International Law 25(3), 733.

" Crawford, supra n. 126.

T. Meyer (2016) ‘Shifting Sands: Power, Uncertainty and the Form of International Legal Cooperation, European Journal
of International Law 27(1), 161.

132Pauwelyn, Wessel, and Wouters, supra n. 129, p. 752.

'%S. Sasmal (2024) ‘A Stacked Deck that Keeps Getting Higher: The Relationship between Critical Raw Materials, the WTO
and “Strategic” Partnerships, UKTPO Briefing Paper 79.

131

Downloaded from https://www.cambridge.org/core. IP address: 216.73.217.110, on 25 Jul 2026 at 16:41:41, subject to the Cambridge Core terms of use, available at
https://www.cambridge.org/core/terms. https://doi.org/10.1017/S1474745625101444


https://www.cambridge.org/core/terms
https://doi.org/10.1017/S1474745625101444
https://www.cambridge.org/core

World Trade Review 289

of exercising norm-setting power,'** which in this scenario is being exercised by a small set of major
resource-hungry nations. A justification for such regulatory imperialism, in the words of Bradford,
is the benevolence of such norm-setting behaviour, especially when foreign trading partners may not
have strong regulatory bodies to participate in regulatory activities.

However, in the context of CMT1Is, the issue extends beyond the content of the norms. The EU has
over time consistently incorporated similar language across its CMTIs with a variety of resource-rich
countries. Similarly, the CMTIs signed by the EU, Japan, Australia, and Canada reflect no major dif-
ferences. As a result, the extent to which less-developed, resource-rich countries are able to influence
the terms of the CMTTs and by extension, the evolution of the trade governance mechanisms on CMs,
remains unknown or limited. This phenomenon of signing ‘a large number of narrowly focused or
bilateral agreements’” has been previously studied and termed by Benvenisti and Downs as ‘serial bilat-
eralism,'*> a means used ‘by powerful states to shape the evolution of norms. Although this hypothesis
was made in relation to binding instruments when ‘multilateral negotiations threaten to get out of
control, it can be comfortably extended to CMTIs, as there are no multilateral negotiations in the
first place, leaving a fresh slate for norm-creation. Further, there are very limited differences between
CMTIs of different resource-hungry countries. Accordingly, since the majority of the CMTIs remain
concentrated amongst a small group of countries involving the United States, the EU, Japan, Australia,
and Canada, repetition of the norms amongst the first movers, i.e., the norm-setters, highlights the
concentration of global norm-creation in a handful of countries.

Moreover, norm-creation and the conversion of certain rules into acceptable standards depend
upon the bargaining powers of the negotiating countries. For example, the CMTIs dominated by
resource-hungry countries reflect non-divergent attitudes towards accessing resources, standard-
setting, and investment facilitation. However, resource-rich countries may be unable to achieve the
same. For example, the text of the updated EU-Chile FTA contained an exception from dual-pricing
obligations for value-addition purposes in its raw materials chapter.'*® But it remains to be seen if
other EU FTAs with resource-rich countries adopt a similar approach and if they include any vari-
ations of the flexibility. In the case of CMTIs, strengthened value addition commitments yet remain
elusive. Thus, their dissemination remains aspirational.

4.2.2 Imbalanced Participation in Norm Diffusion

Linked to norm creation, is the ability of countries to disseminate the norms, as observed through
the provisions on standard setting in CMTIs. Higher ESG standards in mining are key to ensuring
sustainable development of the communities most impacted by increased extractive activities. While
the aim of ensuring uptake of ESG standards, in and of itself, is not in question, the processes whereby
such higher standards are sought to be dissipated lend themselves to concerns of regulatory imperi-
alism. Therefore, the objective is far from attack here; rather, it is the manner used in achieving the
objective that needs greater scrutiny.

For instance, CMTTs that seek to instil higher ESG standards in CM value chains remain silent on
how such standards may be achieved. The EU’s SPAs with less-developed countries ‘promote align-
ment with standards, whereas its SPA with Australia states that the parties will cooperate to ‘promote
high ESG criteria and improved policy alignment, driven by high regard for worker conditions and
worker safety, and the importance of sustainable and secure production of critical minerals, and
‘align international mineral pricing with high ESG standards; and ... promote market recognition
for high ESG standards. Two observations arise. First, however subtle, the nuance in the phrasing of

the CMTTIs reflects inherent biases and entrenches differences between standard setters and standard

*A. Bradford (2020) The Brussels Effect: How the European Union Rules the World. Oxford University Press.

'E. Benvenisti and G.W. Downs (2007) ‘The Empires New Clothes: Political Economy and the Fragmentation of
International Law’, Stanford Law Review 60, 595, 611.

1 Article 8.5.2, EU-Chile Interim Trade Agreement (2022), https://circabc.europa.eu/rest/download/cd08a570-d08c-407e-
97a2-c656a94c3e3a?.
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takers, relegating a large group of resource-rich countries to ‘aligning’ themselves with international
standards, whereas some resource-rich countries (primarily the developed ones) are to play a role in
promoting high standards."*” The absence of developing, resource-rich countries in standard-setting
efforts may lead to the creation of standards that do not adequately address their concerns. Second,
while a CMTI may not have direct or indirect legal effects, the global economic effects that are sought
to be generated hold relevance for third countries. For instance, a CMTI between a prominent CM
buyer (EU) and a developed country CM supplier (Australia) seeks to influence market adoption of
higher prices for higher standards. The ‘higher standard, higher price’ linkage stands to benefit devel-
oped CM-supplier countries, such as Canada and Australia,'*® that already reflect a strong focus on
setting international standards in their domestic CM strategies and CMTIs. However, small com-
panies based in poorer resource-rich countries, which may remain unable to comply with higher
standards, risk earning lower rents for their resources. They may also remain ill-equipped to comply
with unilateral standards that are now emerging through due diligence regulations. To better support
development aims associated with CMTIs, EU SPAs (and others) could encourage and assist in the
participation of resource-rich countries in international standard-setting processes, instead of only
aligning with standards. Assisting with building capacity to comply with higher standards, would be
the next step.

4.3 Imbalances between Resource-Hungry and Resource-Rich Countries

4.3.1 Stripping Resource-Rich States of Agency and Selective De-legalization

As vocalized by the statute establishing the African Minerals Development Centre, African coun-
tries have been long concerned that the ‘increasing competition and demand for Africa’s raw mineral
resources and the imposition of trade conditionalities likely reduce the continent’s policy space to pur-
sue local beneficiation, value addition and resource-based industrialisation’'* Non-binding CMTIs
may function in a way that strips resource-rich states of their ability to decide how to pursue CM-led
industrialization, against the spirit of PSNR. The following explains why this may happen.

First, the interplay of certain WTO rules and the network of CMTIs legally constrains'* the ability
of resource-rich states to impose trade measures in pursuit of CM-led industrialization. WTO rules
on subsidies and trade-related investment measures prohibit most export restrictions, local content
policies, and some investment-related performance requirements, which are common trade policy
tools used to pursue value-addition of natural resources.'* Simultaneously, they also allow members
to impose export taxes and performance requirements such as those requiring investors to invest in
joint venture formats or to hire local talent, inter alia. However, several FTAs have ‘WTO+" disci-
plines'* on the same topics, further constricting the ability of resource-rich countries to use export

¥See, V. Pogoretskyy and T. Yanguas (2016) ‘From “Standard-Takers” to “Standard-Makers”: Developing Countries
and Least-Developed Countries’ Perspectives in the Harmonization of Technical Regulations through Internation, Global
Trade and Customs Journal 11(9), 378; E. Wijkstrom and D. McDaniels (2013) ‘International Standards and the WTO TBT
Agreement: Improving Governance for Regulatory Alignment, WTO Staff Working Paper ERSD-2013-06; S. Charnovitz
(2005) ‘International Standards and the WTO, GWU Law School Legal Studies Research Paper No. 133.

"8H. Lazenby (2024) ‘Push for ESG Price Premiums May Reshape Global Critical Minerals Markets, Mining.com,
21 March 2024), www.mining.com/push-for-esg-price-premiums-may-reshape-global-critical-minerals-markets/; S. Nadig
(2024) ‘Australia’s Push for Higher ESG Standards in Critical Minerals Industry, Mining Technology, 8 March 2024,

www.mining-technology.com/features/australias-push-for-higher-esg-standards-in-critical-minerals-industry/.

Statute of the African Minerals Development Centre, https://au.int/sites/default/files/treaties/32544-treaty-0050_-_
statute_african_mineral_development_centre_e.pdf.

"“Whether or not a measure is actually challenged at the WTO by an aggrieved member is not a sign of its illegality or
legality. A WTO-incompatible measure could go unchallenged depending on various factors, or even if initially challenged,
may not always proceed to an adjudicatory stage.

"Sasmal, supra n. 9.

"2H. Horn, P.C. Mavroidis, and A. Sapir (2010) ‘Beyond the WTO? An Anatomy of EU and US Preferential Trade
Agreements, The World Economy 33(11), 1565
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taxes or dual pricing mechanisms or a wider variety of performance requirements. Thus, theoreti-
cally, existing trade rules under the international trade system confine the ability of states to impose
measures in furtherance of industrialization interests. In practice, Indonesia’s export restrictions on
nickel that were introduced with a view to pursue downstreaming were outlawed by a WTO panel,'*?
a ruling that was appealed into the void.

The imbalance arises thus: accepting that existing trade rules form the default applicable law, the
CMTIs, multilateral CM arrangements, and domestic CM strategies operate within the legal frame-
work already set by these rules. However, non-binding CMTIs do not create international legal rights
and obligations, and, therefore, do not provide or constitute explicit exceptions from binding law.
As a result, any guarantees of industrialization, value-addition, and technology transfers cannot be
interpreted as absolving resource-rich countries of their obligations to not impose trade restrictions
undertaken under the WTO or FTAs. This phenomenon of ‘selective de-legalization’ is concerning,
since restrictive trade measures in pursuit of industrialization risk legal challenges under existing
WTO and FTA rules, whereas value addition commitments under non-binding CMTIs cannot be
enforced as they operate as “obligations of means” and not “obligations of ends”'** Thus, the pro-
liferation of non-binding CMTTs highlights the turn to cooperative, ad hoc mechanisms with no
enforceable and credible guarantees supporting developmental goals of resource-rich countries.

FTAs containing dedicated chapters on trade in raw materials exhibit a similar trend by includ-
ing enforceable obligations based on free market principles, while developmental and environmental
considerations are couched in non-enforceable language.'*® Further, co-existence of such compre-
hensive FTAs and non-binding CMTIs would result in resource-rich countries being bound by the
more restrictive provisions of the FTA. Value addition commitments in a CMTI, in spirit, contradict
prohibitions on the use of various trade policies in FTAs, such as the use of performance require-
ments, which could be used to pursue developmental objectives. Admittedly, while the CMTIs do
not term them as value-addition commitments, they signal political guarantees of conditionality-free
access to CMs supported by value-addition, technology transfers, and in some cases, legal establish-
ment through joint ventures. However, FTAs commonly censure the requirement of performance
of these supportive elements encouraged by CMTIs.'* Thus, a resource-rich country, while provid-
ing access to its CMs, is significantly constrained from pursuing trade policies on downstreaming or
other development-related conditionalities and must rely upon the good faith of the trading partner
for the fulfillment of various commitments made under the CMTL

Second, CMTIs and CM arrangements, while committing to the development of resource-rich
states, may shift the poles of power away from them. For example, small group CM arrangements
(such as the MSP Forum) include conditions for funding projects in resource-rich countries,'*’
whereby powers reside with resource-hungry countries to decide which resource-rich countries
and projects benefit from investments. Yet, although the principles guiding the selection of MSP
projects include ‘economic benefits for local communities, they neither specify kinds of benefits
that an investment must guarantee, nor acknowledge the ability of a recipient government to define
development-related conditions and goals. Instead, the MSP privileges a donor’s interests in selecting

'*Panel Report, Indonesia-Measures Relating to Raw Materials, WT/DS592/R and Add.1, circulated to WTO Members 30

November 2022, appealed 8 December 2022 (hereinafter Panel Report, Indonesia-Raw Materials (2022)).

'*C.P. Economides (2010) ‘Content of the Obligation: Obligations of Means and Obligations of Result, in James Crawford,
Alain Pellet, and Simon Olleson (eds), The Law of International Responsibility, Oxford Commentaries on International Law.
Oxford University Press.

"5C. van der Ven, S. Sasmal, and G. Alcéntara Torres (2024) ‘Towards a Better Balance: Leveraging EU Free Trade
Agreements to Advance Responsible and Resilient Raw Materials Trade, TULIP Consulting (26 June 2024).

1SEg. prohibitions on performance requirements in FTAs.

MSP projects receiving financing from government agencies will be benchmarked against internationally applicable ESG
standards in accordance with agencies’ existing project review and due diligence procedures.
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an appropriate investment opportunity, while maintaining insufficient guarantees and safeguards for
resource-rich countries’ developmental prerogatives.

Additionally, the review of CMTIs undertaken in Section 3 suggested that government partner-
ships or CMTIs are to be given effect through firm-to-firm engagements (with the governments acting
as matchmakers of feasible projects, under the Germany-Australia partnership) or through direct
partnerships with foreign firms, including other state-owned enterprises (such as state-owned enter-
prise Indian firm KABILs MoUs with Argentinian state-run companies).'*® While such an approach
can ensure efficiency associated with targeted support and lower transaction costs, it can lead to
foreign governments ‘picking winners, thereby hindering the ability of less capable firms in resource-
rich developing countries to develop. However, if resource-rich countries were to introduce policies
restricting exports or imposing development-related conditionalities on inward FDI, they would risk
being outlawed under WTO law and FTAs. Yet, the CMTIs do not provide adequate guarantees for
the attainment of the same objectives, and may even bypass interactions with states by promoting
direct contracts with firms, thereby highlighting the imbalance caused by the interaction of CMTIs
with existing treaties.

4.3.2 The Consequence: A Tilted Playing Field
De-legalization, in international power dynamics

Itis a strategic move on the part of ‘states that are becoming more powerful over time’ to ‘defer interna-
tional [binding] agreements unless they are given the opportunity to renegotiate in the future when
they can extract better terms.'** Meyer argues, ‘when power is shifting in a state’s favour, the state
may be unwilling to accept terms that reflect its present bargaining power if accepting that agree-
ment today means forgoing the opportunity to negotiate better terms tomorrow’"** In the context of
CMs, developed resource-hungry countries (several with hegemonic or colonial legacies) are reliant
upon the CMs of the resource-rich countries and, therefore, hold less bargaining power in terms of
access. However, given the need for foreign investments, high standards and the push for green premi-
ums, the long-term market power can be expected to lie with the resource-hungry as a result of their
technological and economic prowess and their consequent ability to shape global norms and supply
chains. As a result, signing non-binding CMTIs in the presence of the safety net of binding WTO
rules allows resource-hungry states to engage in norm entrepreneurship and loss-avoidance tactics,
while enjoying reputational gains of being benevolent partners through unenforceable developmental
commitments.

However, it is worth noting that the demand side of the equation has struggled to influence CM
policy. For example, the heavy interdependence of the EU on Chinese investments in the EV sector
makes immediate de-coupling infeasible, thereby inspiring the EU to undertake contingent protec-
tion measures without following the more aggressive footsteps of the United States.'>' Yet, market
power creates suitable conditions for strategic regulatory action. For example, the EU also introduced
due diligence requirements in the form of the Batteries Regulation to improve the sustainability foot-
print of batteries sold in the EU market."”” Further, policies, such as the US IRA, have sought to
leverage the US market power in incentivizing investments in allied countries. Strategies of Canada
and Australia evidence the emphasis on market adoption of green premiums as a presumable strat-
egy to differentiate their responsible mining practices from supply chains involving Chinese activity.

"Ministry of Mines, Government of India, ‘Acquisition of Mineral Assets, 3 August 2024, https://pib.gov.in/
Pressreleaseshare.aspx?PRID=1847898.

149Meyer, supra n. 131.

Tbid.

"IL. von Daniels (2024) ‘Will the EU Agree to Use Economic Sanctions Against China?} Brookings Institution, 1 November
2024, www.brookings.edu/articles/will-the-eu-agree-to-use-economic-sanctions-against-china/.

'**Regulation (EU) 2023/1542 of the European Parliament and of the Council of 12 July 2023 concerning batteries and waste
batteries.
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While such policies are currently in preliminary stages'* and require proactive implementation to
achieve stated objectives, there appears to be significant political will amongst the largest demanders
of CMs to collaborate. Most recently, the 2025 G7 Action Plan on CMs makes the establishment of
‘standards-based markets’ as one of three key focus areas,'>* where standards extend beyond environ-
mental sustainability, pollution, and land degradation, to include labour standards, local consultation,
anti-bribery and corruption measures. Thus, utilizing markets and market power to shape the nature
of CM supply chains is of strategic significance to several resource-hungry and some resource-rich
countries.

Assuming the establishment of such market power over time, power imbalances between the
resource-rich and the resource-hungry qualify the interaction of binding rules and non-binding
CMTIs. When powerful countries agree (i.e., resource-hungry developed countries), non-binding
instruments are considered complementary to binding rules.”” Indeed, in some cases, such as the
EU SPAs, the EU ensures that the FTA rules prevail. The fact that few CMTTIs involve less-developed
resource-hungry countries also hinders their participation in the global norm-making process.
However, Shaffer and Pollack also hypothesize that when powerful and less powerful countries dis-
agree due to the distributive conflicts in international law, the latter can resort to a combination of
hard and soft law to attain their objectives. This hypothesis runs into two issues. First, it does not
account for a situation where existing binding rules contain drawbacks — amending such rules is very
difficult - and evolving non-binding instruments may contain some benefits if complied with but
lack enforceability amid several other power imbalances. Second, as Benvenisti and Downs note, in
practice, less-powerful developing countries are not able to use soft law effectively to countervail the
drawbacks of binding rules."*

Finally, power dynamics have been at the fore in recent discourse on CMs with the United States
leveraging military support in ongoing conflicts to gain access to minerals in Ukraine and the DRC.
The final deal between the United States and Ukraine over a period of several weeks salvaged some
of the unequal and inequitable elements of the initial US proposal, even though it does not pro-
vide Ukraine with enforceable guarantees of military support. However, once again, it serves as an
example of the norm-entrepreneurship abilities that accompany power of economically and militarily
advanced countries.

‘Forced Errors’ Constraints in Trade Policy Choices

The imbalance resulting from reduced legal agency and increased risks of exposure to judicial action,
is further exacerbated by the inability of several fiscally constrained resource-rich countries to provide
state support to create favourable investment conditions. Instead, such countries turn to trade-
restrictive measures that could achieve equivalent effects as less trade-restrictive measures but which
would risk legal sanctions.

This practice is evident from the Global Trade Alert's New Industrial Policy Observatory
(NIPO) database,"’” which usefully tracks different kinds of industrial policy trade measures in
CMs. By filtering for ‘critical minerals’ policies and ‘subsidies, the results indicate that the main
subsidizers are Australia, Austria, Canada, China, Czechia, EU, France, Germany, Greece, Italy,
Netherlands, Poland, Korea, Russia, Saudi Arabia, Slovenia, Spain, Turkey, UK, and the United

'*D. Jennings-Gray, S. Colbourn, B. Bille, and M. Bird (2025) ‘Are Green Premiums Emerging in the Lithium and Nickel

Markets?, Benchmark Source, 17 June 2025, www.benchmarkminerals.com/... (accessed 1 July 2025).

154G7, Critical Minerals Action Plar’ (17 June 2025),

https://g7.canada.ca/assets/ea689367/ Attachments/NewlItems/pdf/g7-summit-statements/minerals-en.pdf.

155G. Shaffer and M.A. Pollack (2010) ‘Hard vs. Soft Law: Alternatives, Complements and Antagonists in International
Governance, Minnesota Law Review 94, 706.

'*Benvenisti and Downs, supra n. 135, p. 625.
New Industrial Policy Observatory (NIPO), Global Trade Alert, www.globaltradealert.org/reports/112 (last accessed on
12 October 2024).
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States. Main users of export subsidies in the CM sector are Argentina, Australia, Japan, Italy,
Korea, India, and the United States. However, CM-related export policies are used by Argentina,
China, Indonesia, Pakistan, and South Africa. Users of FDI-related CM policies are Mexico and
Chile. Despite the limitations of the NIPO database, such as its coverage of measures implemented
in 2023, the data show certain trends. Overwhelmingly, subsidies (financial grants, state aid and
loans, tax relief, loan guarantees, interest subsidies, capital injection, and equity stakes) are pro-
vided by developed countries, resource rich or resource hungry alike, whereas users of export
policies (export bans, licensing requirements, export taxes) are typically resource-rich developing
countries.

At the same time, resource-hungry governments signing CMT1Is and advocating against trade dis-
tortive practices of resource-rich countries often employ industrial policies on CMs that cause trade
discrimination, such as the IRA; are imperialistic, such as recent US policies on Greenland; rely on
heavy government intervention to support investments in the CM sector, as evidenced by national
CM strategies; or are simply protectionist of their own industries. Thus, there is an implicit inconsis-
tency between the proclaimed commitment towards non-distorting trade practices to be exhibited
by third countries and the simultaneous implementation of policies by themselves that are not only
legally dubious but also trade distorting.

Potential ‘Own Goals’ by the Resource Hungry

Although the CMTIs pursue a broader aim of supply chain diversification, their concentration
amongst limited countries, which are typically resource-hungry developed nations, fail to rationalize
the demand and supply sides of the equation. As this article has argued, the network effects of these
instruments appear to adopt a ‘govern from the top” approach to CM cooperation, but in a manner
that is disconnected from the on-ground realities in resource-rich nations. In this regard, the EU can
be said to have still diversified its partnerships with several resource-rich countries. However, key
resource suppliers from Africa, South America, and South-East Asia remain outside the majority of
these arrangements, raising the question of effectiveness of the CMTIs in attaining their ultimate goal
of secure, resilient, and diversified CM supply chains.

Consider a scenario where investments in CMs by resource-hungry country X do not
contain adequate social benefits and environmental considerations for a resource-rich coun-
try Y, even if there are certain tangible economic benefits. Simultaneously, other resource-
hungry countries do not engage with country Y through partnerships that offer desirable
or preferred economic benefits. What options remain for country Y, other than to entrench
dependencies on country X, or to pursue their national economic goals through unilateral
measures?

Thus, a top—down approach reflected in CMTTIs between resource-hungry countries fundamen-
tally differs from a bottom-up approach that includes resource-rich countries. It denies the latter
the opportunities to attain their national strategic goals through cooperation, thereby deepening the
power asymmetries described above, and consequently exposes the resource hungry to the risk of loss
of allies. In the absence of direct cooperation with resource-rich countries that is considerate of their
economic ambitions in addition to their social and environmental contexts, Western resource-hungry
countries may be left assessing the risks of unilateral economic statecraft measures, restrictive prac-
tices of the resource-rich, and coordination amongst those excluded, such as members of the Regional
Comprehensive Economic Partnership or some variation of the BRICS (Brazil, Russia, India, China,
and South Africa) group. Thus, the CMTIs may well help devise top-down regulations that raise
prices of CMs and standardize sustainable mining practices, but their current exclusionary nature and
lack of strength in commitments do not guarantee the fruits of cooperation and, indeed, engender
strategic pushback.
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4.4 Systemic and Institutional Implications of Critical Minerals Related Trade Instruments

4.4.1 Advantageous Practicality of CMTIs to Overcome Hurdles of Multilateralism
Despite their concerning implications, there are practical motivations to sign CMTIs, and especially
non-binding ones in the current global political economy. Their implementation promotes state—state
cooperation by helping to avoid the costs of signing binding rules.'*® Non-binding CMTIs allow coun-
tries the flexibility to negotiate bilaterally or regionally, and leverage their collective potential without
the pitfalls of unresolvable divergences plaguing multilateral or FTA negotiations."®® For example,
negotiating sustainability-related commitments in trade agreements is typically fraught with north-
south tensions, but narrowly tailored non-binding CMTIs with environmental and social conditions,
backed by private-sector involvement and diplomatic capital, can help leverage a carrot-and-stick
approach with partners. Further, individual countries can identify their areas of interest (such as
green hydrogen by Namibia, or market adoption of green premiums by Australia) in accordance
with their national priorities and make them the central foci of CMTIs. From a domestic political
economy standpoint, non-binding CMTIs typically enable governments to bypass tedious legislative
mechanisms that are necessary when signing or ratifying binding treaties, thereby accelerating their
proliferation.'®

In contrast, any multilateral discussions for binding rules on CMs must necessarily begin with def-
initional or ‘scope’ questions, over what are CMs (in a list-based approach) or how should ‘criticality’
be defined (in a subjective approach).'s' Considering past experiences of WTO negotiations, it might
be impossible to agree upon the meaning of ‘criticality’ Indeed, ‘criticality” assessments are unable
to deliver unanimous answers, since it necessarily is a dynamic and subjective concept.'®> Mirroring
the WTO Environmental Goods Agreement negotiations and the challenges in arriving at a list of
environmental goods, the membership could face a similar conundrum when attempting to define
criticality. However, if countries were left to justify the criticality of the minerals for their respec-
tive measures, there would be a risk of status quo for two reasons. First, even if criticality were to
be established using objective conditions, establishing any new WTO rules on CMs containing such
conditions would require consensus, which is elusive. Second, if criticality were related to national
security (for e.g., the US defence strategies on CMs) and if certain countries believe in ‘self-judging’
criticality, their appetite for any objective assessment of criticality would be presumably diminished.
Given these complexities, the mode of modern trade governance may be undergoing a paradigm
change, from binding, comprehensive instruments negotiated multilaterally or bilaterally, to bilat-
eral ‘mini deals’® and other non-binding instruments'®* that reflect narrow, unilateral, or regional
preferences.

¥ A.T. Guzman and T.L. Meyer (2010) ‘International Soft Law’, Journal of Legal Analysis 2, 171.

' A. Schifer (2006) ‘Resolving Deadlock: Why International Organisations Introduce Soft Law), European Law Journal
12(2), 194.

'0H. Charlesworth (2012) ‘Law-Making and Sources; in J. Crawford and M. Koskenniemi (eds), The Cambridge Companion
to International Law. Cambridge University Press, 99.

"“'For example, the fisheries subsidies negotiations. A. Tipping (2020) ‘Addressing the Development Dimension of an
Overcapacity and Overfishing Subsidy Discipline in the WTO Fisheries Subsidies Negotiations, International Institute for
Sustainable Development, www.iisd.org/system/files/publications/overfishing-discipline-wto-fisheries-subsidies.pdf.

19D, Schrijvers et al. (2020) ‘A Review of Methods and Data to Determine Raw Material Criticality, Resources, Conservation
and Recycling 155; J. Kosmol, E Miiller, and H. Kefiler (2018) “The Critical Raw Materials Concept: Subjective, Multifactorial
and Ever-Developing, Harry Lehmann (ed.), Factor X: Challenges, Implementation Strategies and Examples for a Sustainable
Use of Natural Resources. Springer.

131 Cernat (2023) “The Art of the Mini-Deals: The Invisible Part of EU Trade Policy, ECIPE, October 2023); K. Claussen
(2022) “Trade’s Mini-Deals, Virginia Journal of International Law 62, 315.

'*Bradley, Goldsmith and Hathaway, supra n. 4.
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4.4.2 Costs of Non-Cooperation

In the recent power-based orientation of the trade governance landscape as opposed to a three-decade
long prevalence of a rules-based system, non-binding, politically driven, and targeted approaches may
offer pragmatic and quick fixes. However, these approaches are not without costs. In addition to the
‘potential own goals’ highlighted above, prevalence of ‘repeat players’ across CMTIs risk a vast major-
ity of the global trading community being left outside discussions on CMs and CM goods that are
necessary for the global energy transition or advanced manufacturing. While potentially beneficial to
the two that are party to a CMTT, its terms and conditions may also be detrimental to third countries
that are either part of relevant global value chains or are consumers. Non-transparent CMTIs could
also allow space for issue-linkage or barter of concessions on different policies, such as access to CMs
or exemption from export restrictions in exchange for a different regulatory relaxation or military
support. These issues further endanger the already stressed international trade law fabric by creating
a patchwork application of different rules.

Additionally, a major geopolitical risk posed by the proliferation of CMTIs relates to China’s
absence from these arrangements. While the very purpose of the CMTIs is to escape from the Chinese
stronghold over CM value chains and the related perception of risk, some analysis has already ques-
tioned the common narrative of deliberate Chinese weaponization of CMs.'®> Understanding the
ultimate goals and objectives of China through a careful examination and analysis of its policies
is necessary to inform Western policymaking. CMTIs in conjunction with domestic CM strategies
often aim to strengthen CM supply chain resilience through not only friend-shoring and on-shoring
strategies but also by removing China from the supply chains. These strategies do not grasp fully
that in the absence of cooperation, retaliatory tactics and hostilities will only increase. For instance,
China has responded to Western trade measures by imposing export restrictions on gallium, germa-
nium,'* and antimony,'”” on the grounds of national security. Recent Chinese export controls on rare
earths have led to depletion of inventories and disruptions to production facilities in the EU, reflect-
ing the long-term costs of policy shocks.!®® Moreover, competition between the West and China is
not only with respect to the significant CM reserves and supply chains that China controls, but also
their respective investments in resource-rich third countries.'® The recently announced China-led
‘International Economic and Trade Cooperation Initiative on Green Mining and Minerals’ adds to
such global fragmentation.

Accordingly, a strategy to enhance cooperation with China is necessary, both as a self-preservation
strategy, and to ensure that standard-development pursued by the West is not undermined by the
lack of similar ESG compliance requirements in other countries. Although recent research has
shown convergence between Western and Chinese approaches to ESG standards in extractive pro-
cesses,'”" cooperation on adopting a principled approach to investments in third countries could
provide certainty, guarantee minimum standards, and avoid the erosion of basic principles protecting
their sustainable development interests. Thus, a broader cooperative mechanism, instead of contin-
ued trade hostilities, could avoid information asymmetries, and improve predictability of trading
conditions.

'Evenett and Fritz, supra n. 23; Zhou, Crochet, and Wang, supra n. 19.

166‘China to Restrict Exports of Chipmaking Materials as US Mulls New Curbs, Reuters (4 July 2023), www.reuters.com/
markets/commodities/china-restrict-exports-chipmaking-materials-us-mulls-new-curbs-2023-07-04/.

'‘China to Limit Antimony Exports in Latest Critical Mineral Curbs, Reuters (15 August 2024), www.reuters.com/world/
china/china-limit-antimony-exports-latest-critical-mineral-curbs-2024-08-15/.

'%8C. Hodgson and I. Johnston, ‘European Companies Look to France for Domestic Rare Earths Sector;, Financial Times, 30
June 2025, www.ft.com/content/c3fef6ff-ae3e-4881-9759-eatb0503a90b.

"W, Zhou, V. Crochet, and H. Wang (2025) ‘Demystifying China’s Critical Minerals Strategies: Rethinking “Derisking”
Supply Chains, World Trade Review 1-25.

0R. Deberdt, J. DiCarlo, and H. Park (2024) ‘Standardizing “Green” Extractivism: Chinese and Western Environmental,
Social, and Governance Instruments in the Critical Mineral Sector, The Extractive Industries and Society 19.
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4.4.3 Lack of Transparency

Lack of transparency surrounding non-binding CMTTs signed by different countries creates a wide
gulf of knowledge between different national and international actors, i.e., nations, firms, affected
communities, civil society, and others."”! CMTIs continue to be concealed without accountability
towards the public (a domestic administration issue) and towards other trading nations (an inter-
national governance issue) in several instances, undermining a core principle of transparency that
underpins traditional forms of trade integration. Domestically, as CMTIs do not amount to ‘treaties’
or even binding agreements, they generally avoid the congressional direction and oversight that coun-
tries impose as part of treaty-making processes, including publication obligations.'”? As a result,
non-binding instruments often remain unpublished although their publication is desirable, as the
EU has previously noted in a separate context.'” It has been argued that such lack of transparency
need not translate into a lack of accountability domestically, as non-binding instruments may be sub-
ject to ex-post accountability mechanisms.'”* However, there may be critical implications of the lack
of transparency for the rest of the world.

Internationally, the lack of a centralized organization on CM governance translates to absence
of transparency obligations regarding CMT1Is, binding or not, leading to limited knowledge of all
globally existing CMTIs. Since these arrangements do not involve trade liberalization per se and do
not amount to conventional FTAs provided for in Article XXIV of the GATT absent substantial trade
coverage, they do not attract the same level of scrutiny and transparency obligations at the WTO.

The opacity manifests itself through lack of publicly available CMTTIs - a research-related method-
ological challenge highlighted in Section 3. On various occasions, it is not clear whether a govern-
ment’s announcement of its intention to sign a CMTI with another country has materialized. For
instance, while reports state that the UK planned to sign an MoU with Zambia,'” it is not clear
whether such an MoU has been actually signed and if so, what are its details. Such lack of transparency
highlights a key weakness of a fragmented and decentralized system.

The IEA database on CMs aims to fill this gap. However, due to the lack of transparency at
source, several CMTIs remain unpublished by governments and, therefore, unrecorded by the IEA.
These include the UK’s partnerships (or plans to partner) with South Africa,'”® Kazakhstan'”” and
Saudi Arabia;'”® and the EU’s Administrative Arrangement on Cooperation in Critical Raw Materials

1S, Fitzgerald, P. Nxumalo, and T. Scurfield, ‘Deals without Details: Exploring State-State Mining Partnerships and
Their Implications, National Resource Governance Institute, 6 February 2024), https://resourcegovernance.org/articles/deals-
without-details-exploring-state-state-mining-partnerships-and-their-implications.

27, Aust (1986) “The Theory and Practice of Informal International Instruments, International and Comparative Law
Quarterly 35(4), 787.

'3Paragraph 16, Decision (EU) 2017/684 of the European Parliament and of the Council of 5 April 2017 on establishing
an information exchange mechanism with regard to intergovernmental agreements and non-binding instruments between
Member States and third countries in the field of energy, and repealing Decision No. 994/2012/EU.

'74C. Rose (2017) ‘Non-Binding Instruments and Democratic Accountability, in H. Cullen, J. Harrington, and C. Renshaw
(eds.), Experts, Networks and International Law. Cambridge University Press.

'”Government of UK, ‘UK Supports Green Growth in Zambia) Press Release (3 August 2023), www.gov.uk/government/
news/uk-supports-green-growth-in-zambia.

S Government of UK, ‘UK and South Africa Working in Partnership on Minerals for Future Clean Energy Technologies,
Policy Paper (23 November 2022).

177 A. Akhmetkali (2023) ‘UK, Kazakhstan Explore Opportunities in Green Technology, Mining and Education, Says British
Trade Commissioner’, The Astana Times, 25 May 2023,

https://astanatimes.com/2023/05/uk-kazakhstan-explore-opportunities-in-green-technology-mining-and-education-
says-british-trade-commissioner/.

%UK to Sign Critical Minerals Partnership with Saudi Arabia, Reuters, 14 January 2025, www.reuters.com/markets/
commodities/uk-sign-critical-minerals-partnership-with-saudi-arabia-2025-01-14/.
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Supply Chains'” with Japan. In the absence of globally applicable transparency frameworks, emer-
gent forms of strategic cooperation also go unnoticed, such as Saudi Arabia’s MoUs with the DRC,
Egypt, Morocco, and Russia;'® and the Critical Minerals Dialogue under the Indo-Pacific Economic
Framework.

As a first step, publication of CMTIs would improve transparency and global awareness for inter-
national actors and domestic constituencies. Even then, ensuring long-term distribution of benefits
resulting from CMTIs would require subsequent transparency of the steps taken to implement them.
For example, although the EU publishes its SPAs consistently, it does not publish the Strategic
Roadmaps that follow the SPAs, which arguably contain crucial information regarding the imple-
mentation of the SPA commitments. In particular, as CMTIs foresee the role of state machinery in
making foreign investments, it is critical to understand the specifics of the allocation of funds, and
whether there are cross-border subsidies for outward FDI at play.'® The recent announcement of
strategic projects outside the EU has also been criticized for not being transparent in its selection
process.'® Thus, government-government or government-firm interactions, financial investments
and technical transfers, the creation of local added value etc., all require continued monitoring to
assess risks, successes, and failures.

Finally, the role of transparency stretches beyond bilateral interests, and extends to securing a
collective goal in the global economic governance of scarce and strategic resources. The strategic
value of CMs may make transparency appear counterintuitive; however, the very proliferation of
CMTTIs acknowledges the need for strong global and multi-stakeholder cooperation. The interde-
pendencies between countries for CMs require them to map the global supply and reserves of CMs,
discuss investment opportunities and the developmental goals of resource-rich countries, cooperate
on necessary trade liberalization, regulation for sustainability and economic security, collaborate on
developing cutting-edge and mining-efficient technologies, and maintain peaceful economic rela-
tions. The knowledge of the terms on which governments agree to facilitate trade and investment
in CMs between each other, would reduce transaction costs and information asymmetries, reinforce
countries’ trust in each other, and deepen cooperation.'®

5. Toward Global Cooperative Governance on Critical Minerals

CMTIs represent one method of international economic collaboration on CMs, which have, amongst
other reasons, understandably proliferated due to challenges posed by multilateral negotiating pro-
cesses and the urgency with which investments in CMs must be undertaken. However, as has been
demonstrated in this article, CMTIs due to their non-binding nature do not ex ante guarantee
the achievement of contrasting objectives; their success is inextricably linked to their implemen-
tation. In addition, they may create several externalities that include distributional consequences,
entrenchment of power asymmetries, and catalyzing systemic transformations away from multilateral
cooperation.

"’European Commission, ‘Enhancing Cooperation with Japan on Critical Raw Materials Supply Chains through a
New Administrative Arrangement’ (6 July 2023), https://single-market-economy.ec.europa.eu/news/enhancing-cooperation-
japan-critical-raw-materials-supply-chains-through-new-administrative-2023-07-06_en.

'%5audi Press Agency, ‘Ministry of Industry Signs MOUs with Four Countries to Foster International Cooperation in
Minerals’ (11 January 2024), www.spa.gov.sa/en/N2027388.

'8, Wauters and N. Hertel, ‘Critical Minerals Supply Chains: The Minerals Security Partnership and Trade-Related
Challenges, White ¢ Case, 7 October 2024, www.whitecase.com/insight-our-thinking/critical-minerals-supply-chains-
minerals-security-partnership-and-trade.

" European Environmental Bureau, ‘Strategic Projects Abroad: Environmental Concerns, Communities Sidelined,
Transparency Missing, Press Release (4 June 2025), https://eeb.org/strategic-projects-abroad-environmental-concerns-
communities-sidelined-transparency-missing/.

' p.C. Mavroidis and R. Wolfe (2015) ‘From Sunshine to a Common Agent: The Evolving Understanding of Transparency
in the WTO,, Brown Journal of World Affairs 21(2),117.
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To address the complexity of trading in CMs amid contrasting interests, both CM consuming and
producing countries have proposed resorting to cartelization. Aiming to capture resource rents, a
producer cartel of resource-rich countries resembling the OPEC would, to an extent and for so long
as their demand inelasticity is high, attract higher prices for CMs.'** However, such cartels are gen-
erally undesirable from a consumer perspective, if cartel members seek to leverage their stronghold
over CMs and pursue extortionist pricing.'® A successful producer cartel would also need to have
political consensus internally, which might be difficult to achieve given the heterogeneity amongst
resource-rich countries with Australia and Canada on the one hand, and other Asian, African, and
Latin American countries on the other.'®® For instance, Indonesia’s proposal for a nickel cartel has
not been successful thus far.'®

In contrast, the erstwhile Critical Raw Materials Club proposed by the EU, which has now mor-
phed into the MSP Forum,'® can be considered akin to a buyer’s club.'®® The Canada-led G7 Critical
Minerals Production Alliance is another similar endeavour to coalesce Western efforts to strengthen
supply chains by skirting Chinese involvement. Indeed, the result of the CMTIs is collective strate-
gizing amongst a few handful countries to set higher standards, and drive markets to adopt green
premiums, without proportionate focus on engaging with industrialization goals of resource-rich
supplier countries. The 2025 G7 CM Action Plan on creating a standards-based market for CMs
could also be said to be a culmination of the forces of serial bilateralism and norm entrepreneurship.
Collectively, neither the bilateral CMTIs nor the MSP Forum amount to a buyer’s club per se, but their
combined effect on other resource-rich countries is similar. Such arrangements consequently ‘provide
additional justification for more resource nationalist approaches in mineral-exporting countries.'*’
The recent news of a China-led ‘green minerals’ alliance confirms the risks of bloc-based behaviour
that hinder the chances of global cooperation. An overlooked consequence is that resource-rich
supplier countries may face uncomfortable choices between strategic alliances (driven by sparring
nations) and their own development.

Thus, cartelization by either side of the demand-supply equation could risk long-term trouble.
A producer cartel risks exploitative pricing or trade strategies, whereas a buyer’s cartel without
credible funding commitments or inclusive decision-making processes would risk attracting the non-
cooperation of resource-rich nations and accelerating their resort to ‘resource nationalism. That a
semi buyer’s club has already been established by the interaction of globally existing CMTIs highlights
the current unlevel playing field between the resource-rich and resource-hungry. Commentators

'™R. Arezki and F. Van Der Ploeg (2024) “The New Curse of Critical Minerals' VoxEU, 4 July 2024, https://cepr.org/voxeu/

columns/new-curse-critical-minerals.

" Ludovic Subran, ‘Will Critical Minerals Get their Own OPEC?’ Project Syndicate (16 August 2023),

www.project-syndicate.org/commentary/critical-minerals-metals-from-opec-to-omec-by-ludovic-subran-1-2023-08.

8] E. Adolfsen, D. Kedan, and M,-S, Lappe (2024) ‘The Geopolitics of Green Minerals, The ECB Blog, 10 July 2024,
www.ecb.europa.eu/press/blog/date/2024/html/ecb.blog240710~bb2bab6345.pL.html.

87R. A. Subarna (2024) ‘Indonesia’s Unnecessary Bid for Nickel Cartel Crumbles, The Jakarta Post, 27 May 2024,
www.thejakartapost.com/opinion/2024/05/27/indonesias-unnecessary-bid-for-nickel-cartel-crumbles.html#:~:text=The%
20proposed%20cartel%2C%20intended%20to,by%20Investment%20Minister%20Bahlil%20Lahadalia.

" European Commission, ‘EU and International Partners Agree to Expand Cooperation on Critical Raw Materials’ (5 April
2024), https://ec.europa.eu/commission/presscorner/detail/en/ip_24_1807.

"N. Lawler and F. Shin (2023) “The EU Needs a Buyers’ Club for Critical Minerals. Here's Why', Atlantic Council, 15
December 2023, www.atlanticcouncil.org/blogs/new-atlanticist/the-eu-needs-a-buyers-club-for-critical-minerals-heres-why/
; Also see, J. Cernicky, T. Peter, G.R. Moncayo, Y. Ishigami, and H. Hosoi (2024) ‘EU-Japan Critical Raw Materials Alliance,
Nakasone Peace Institute, 20 November 2024,

www.npi.or.jp/en/event/data/Webversion%2024-11-19%20EU-Japan%20Critical%20Raw%20Materials%20Alliance.pdf.

'°C.S. Hendrix (2023) ‘Why the Proposed Brussels Buyers Club to Procure Critical Minerals Is a Bad Idea, Policy Brief 23-6,
Peterson Institute for International Economics, May 2023, www.piie.com/publications/policy-briefs/why-proposed-brussels-
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focused on the economic security aspects of accessing CMs have also proposed strategic cooper-
ation on funding end-to-end supply chain development.’®! Funding alongside guaranteed off-take
agreements, a model followed by Japan, would minimize the risks of outflow of minerals to China.
However, these models do not clarify how, and whether, such investments facilitated through con-
tracts and protected by trade and investment agreements, deliver economic benefits beyond the price
of unprocessed minerals to the producing country. As such, contract negotiations have historically
often produced inequitable outcomes for producer countries.'*

Thus, a system that harmonizes competing demands of countries regarding CMs, will offer the
most sustainable solution. One recent proposal involves the creation of a global minerals trust
amongst few key producer and supplier economies, which requires further consideration and
analysis.'”® Another under-discussed platform is the multilateral trading system. Multilateral trad-
ing principles and the institutional framework of the WTO offer significant governance benefits,
including rules that promote transparency and openness, supported by complementary institutional
mechanisms. The inherent interdependence among WTO members with respect to CMs necessi-
tates collective efforts to map global reserves and supply chains, engage in dialogue regarding the
developmental priorities of resource-rich countries, and pursue coordinated trade liberalization and
regulatory measures to advance both sustainability and economic security. To achieve these objec-
tives, the WTO can play a pivotal role in facilitating transparency and information sharing among
members, in addition to discussing reforms to allow limited space for green industrial policy such as
that proposed by the African Group.'** Further, dedicated work programmes on CMs may be devel-
oped. The ‘Trade in Critical Minerals’ Database cocreated by the WTO and the Asian Development
Bank is a positive step in this direction. As governing CM trade in consideration of various con-
tentious topics as discussed in this article straddles several lines (export restrictions, subsidies,
environmental necessity, sustainability, industrial policy, regional agreements), proposing that any
one specific committee be the platform to discuss the topic undermines the complexity of the issue.
Instead, a dedicated ‘Fast-Tracked Work Programme on Critical Minerals’ supported by staff work-
ing on trade in goods, development, trade agreements, and environment could be useful. Similarly,
plurilateral initiatives within the WTO framework could provide suitable platforms for establishing
best practices or even new rules as discussions gain maturity.

However, as the future of the WTO now appears frail, it would be naive to expect or even recom-
mend that action be limited to the WTO and other multilateral spaces. The UNCTAD, OECD, World
Bank, and other conventional international organizations may continue to convene discussions on
principled approaches to CMs through multi-stakeholder engagements. However, the implemen-
tation of resulting policies will be likely reflected in future CMTIs or trade deals. Thus, the more
pragmatic expectations should include application of lessons learnt, to future negotiations of trading
arrangements, whether inside or outside the WTO. In particular, making CMTIs and other arrange-
ments reflexive and critical of their effects seems crucial, a condition presumably facilitated by soft
law formats but complicated by the power dynamics of involved parties. However, although a gradual
shift towards soft or informal law can be noted in international economic cooperation, towards an

‘international economic soft law), it is too early to prescribe one form over another (i.e., hard law).
1G. Baskaran and M. Schwartz (2025) ‘G7 Cooperation to De-Risk Minerals Investments in the Global South, Center for
Strategic and International Studies, 7 May 2025, www.csis.org/analysis/g7-cooperation-de-risk-minerals-investments-global-
south.

"2, Soulé, ‘Maximizing the Benefits of the Renewed Global Interest in Africa’s Strategic Minerals, Carnegie Endowment for
International Peace, 15 August 2024, https://carnegieendowment.org/2024/08/15/maximizing-benefits-of-renewed-global-
interest-in-africa-s-strategic-minerals-pub-93000.

1935 H. Al et al. (2025) ‘A Global Minerals Trust Could Prevent Inefficient and Inequitable Protectionist Policies, Science
388, 1028-1030.

"*A Case for Re-balancing the Agreement on Trade-Related Investment Measures (TRIMs) — Policy Space to Promote
Industrialisation and Structural Transformation in Developing Countries - Communication from the African Group
(WT/GC/W/896).
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Given that the co-existence of existing hard rules and evolving soft rules is fast becoming mainstream
practice, it would be necessary to align their stated normative objectives and consequences to estab-
lish legitimacy and credibility, and to overcome the concerns arising out of selective de-legalization.
Therefore, as a start, CMTIs could include safeguard mechanisms to protect the interests of resource-
rich countries, allowing for periodic reviews of the effects of the instruments, results of which could
allow them the flexibility to pursue restrictive trade policies if benefits from the CMTI are found
to be limited, absent, or disproportionate. Such a provision could be accompanied by guarantees
against the initiation of disputes, in order to overcome the structural asymmetry arising from selective
de-legalization.

Moreover, a fundamental problem of increased extraction is the impact on society at large.
Detrimental impacts on communities and the environment as a result of mining activities are well
noted. Those rightly advocating higher standards for mining activities and CM supply chains, such as
the G7 and particularly Canada and Australia, hold great potential in disseminating necessary tech-
nologies to ‘green’ mining activities. For example, the summary of the CMTI between Canada and
Indonesia suggests cooperation on green solutions for mining and downstream sectors, as well as
sharing of knowledge and best practices for the uptake of higher standards. Such technical assistance
and even technology sharing for cleaner extraction and processing in developing countries could be
formalized in future international discussions.

Finally, delivering on the aims of the CMTTs also relies on the inescapable nexus between trade and
finance, and particularly on rethinking concessional financing terms to promote equitable develop-
ment and prevent resource-rich developing countries from becoming ensnared in unsustainable debt
cycles. While reform initiatives in the global financial architecture are underway, the World Bank is
also administering an Extractives Global Programmatic Support Multi-Donor Trust Fund, and the
Resilient and Inclusive Supply-Chain Enhancement (RISE) Partnership. The RISE Partnership analy-
ses country conditions to create country roadmaps, evaluate regional and national potential to engage
in CM supply chains, provide technical assistance to develop strategies and open trade and investment
policies, and facilitate private and public investment for midstream and downstream CM processing
in developing resource-rich countries.'”> While similar to the MSP Forum, the key differences are
that a holistic approach to systemic developmental challenges and inclusive participation of mineral-
rich developing countries drive this initiative; and it benefits from the institutional fulcrum of the
World Bank. Thus, its use has gained support in the 2025 G7 CM Action Plan, and indeed, should be
leveraged.

6. Conclusion

This article set out on a mission to analyse the evolving CM-related trade governance landscape
amidst the recent global scramble for CMs, pitting the resource rich and the resource hungry against
one another. The conflicting interests exhibited by resource-rich countries, resource-hungry coun-
tries, affected communities, and the environment, all operating amid other geopolitical tensions,
lead to conflicting trade policies. The resource-rich aim to pursue CM-led industrialization using
trade-restrictive policies while the resource-hungry use FT'As and other non-conventional modes of
international cooperation to secure market access and prohibit the use of trade-restrictive measures.

Now, as this article has shown, international cooperation is evolving from binding treaty obliga-
tions to the non-binding international instruments. Governance of trade and investment in CMs
has particularly witnessed a proliferation of such non-binding CMTIs. However, CMTIs remain
primarily concentrated amongst a few countries. They lie outside the multilateral trade law frame-
work, are not legally binding, and exhibit the following trends: they contain hortatory language

*World Bank Group, ‘Resilient and Inclusive Supply-Chain Enhancement (RISE), www.worldbank.org/en/programs/
egps/brief/resilient-and-inclusive-supply-chain-enhancement#:~:text=RISE%20relies %200n%20countries %20reform,
scale%20up%20competitiveness%20and%20sustainability (last accessed on 22 April 2025).
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on assisting resource-rich countries to pursue domestic value-addition; they serve as engines of
norm-creation and diffusion; and they enable resource-hungry governments to identify and subsidise
projects in third countries, while rejecting recipient countries’ efforts to impose horizontal invest-
ment conditionalities for development. In consequence, development-related trade policies remain
relatively constrained while the effectiveness of political commitments on value-addition depend on
them being effectively performed. At a minimum, there is a need for greater information on these
arrangements, closer scrutiny, and continued reviews of their contribution to their stated goals.

Substantively, the exclusion of commitments that are important for resource-rich nations from
CMTTs, and non-implementation of such commitments when made, can create fertile grounds for
the risks of resource nationalism, cartelization, and increased trade restrictions. Therefore, it would
be pragmatic and futuristically sustainable to draw compromises between both resource-rich and
resource-hungry countries, such that a collaborative process is pursued to attain different objectives.
First, trade and investment frameworks must ensure development of environmentally and socially
sustainable supply chains (using demand-side measures but simultaneously addressing supply-side
concerns), and integration of value chains with an equitable allocation of benefits arising from
those resources. Second, developing resource-rich countries must not only utilize this generational
opportunity to embark on sustainable industrialization, but also to improve their governance and
investment climates. International trade and investment frameworks consisting of both binding law
and non-binding tools must be leveraged accordingly to support such efforts.

Through the analysis, the article has in effect questioned the largely unquestioned acceptance of the
CMTIs as tools that deliver balanced outcomes for the resource rich and the resource hungry. While
further, micro-level research is needed to study the actual effects of these instruments, the concerns
articulated here may act as guard rails to critically examine emerging practices and establish sustain-
able foundations for global economic collaboration on CMs that can weather geopolitical turbulence.
However, even beyond the contents of these instruments, the article has sought to identify broader
concerns that may arise with shifting modes of trade cooperation. In this time of flux, identifying an
optimal trade cooperation instrument is challenging, as demonstrated by a shift toward international
economic soft law observed in the areas of CMs, digital trade, and the green economy, and by the
rise of narrow, binding and non-binding trade ‘mini-deals’ By expanding its scope of analysis from
individual CMTIs signed between unequal powers to the potential effects caused by their interactive
network, this article sheds light on distributive and systemic concerns that may progressively arise
from the proliferation of such instruments, and suggests some ways to address them.
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