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As the new editor of the Teaching 
Health Law column, it is my honor 
to (re)introduce you to the column 
that began almost twenty years ago 
with Charity Scott1 as the inaugural 
editor. JLME is bringing the column 
back after a period of dormancy. As 
before, the column will be written for 
and by those teaching health law, and 
it will run four times a year. In the 
past, contributing authors have come 
from a variety of disciplines and set-
tings, bringing a diversity of experi-
ences and perspectives. Yet all have 
shared the common goal of striving 
for teaching excellence. Many have 
been full-time professors who can 
spend significant time on innovative 
pedagogical methods they are willing 
to share with others. Some have been 
full-time practicing attorneys and 
adjunct professors, with incredibly 
rich experience that informs their 
teaching goals and methods.2 Con-
tributors have come from law, medi-
cal, and public health schools, and we 
welcome all those who can further 
the reach of the support this column 
provides. 

While this column depends on 
the contributions of many different 
people, I want to take a moment to 
honor Charity and the role she played 
in shaping the column’s goals and 
direction. Under Charity’s guidance, 

I believe the column has made three 
crucial contributions, which form the 
principles that will guide me as editor 
going forward. 

Guiding Principles
Valuing Teaching
The Teaching Health Law column 
elevated issues related to teaching to 
keep them on par with and connected 
to our scholarly discourse around 
health law and policy developments. 
Many academic conferences focus 
overwhelmingly on research, and 
many schools continue to place out-
sized emphasis on professors’ schol-
arly development. Through this col-
umn, and through her involvement 
in organizing the Jay Healey Teach-
ing Session every year since 2005, 
Charity was instrumental in helping 
ASLME to become known as a place 
for getting much-needed support for 
teaching, and for facilitating stimu-
lating and edifying conversations 
about teaching with others who pri-
oritize this aspect of our profession. 
These opportunities also reinforce 
the mutually constitutive relation-
ship between teaching and research, 
especially in an area like health law, 
which is continually and rapidly 
evolving in response to everchanging 
legal, scientific, political, social, tech-
nological, and economic forces.

Valuing the Whole Person
Charity’s influence can also be seen 
in the holistic approach this column 
took toward teaching. Of course, 
prior articles have delved into peren-
nial questions about balancing scope 
and breadth of coverage, develop-
ing effective assessments, integrat-
ing skills and doctrine, and work-
ing across disciplines and schools to 
encourage interdisciplinary teaching 
and collaborative learning. But in 
a space where professors and stu-
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dents have long been advised to try 
to detach the personal from the pro-
fessional, and to approach the law 
“objectively,” this column was notable 
for integrating consideration of the 
whole person. It acknowledged those 
personal aspects of the teacher or stu-
dent’s identity that may not be able to 
be easily detached from learning, and 
it went even further to challenge us 
to consider how creating space for the 
personal in the classroom might even 
enhance learning.3 This was consis-
tent with Charity’s emphasis on the 

well-being of students and teachers as 
important values in their own right,4 
and which the pandemic has helped 
us understand as inextricably linked 
to questions of teaching efficacy. 

Valuing Community
Finally, this column, along with the 
Jay Healey Teaching Session at the 
annual ASLME Health Law Profes-
sors Conference, sought to create a 
safe space for professors at all levels 
to share their experiences — their joys 
and fears, their successes and how 
they learned from experiments that 
did not work as well. An important 
goal was to support new teachers (and 
teachers new to health law), as well 
as to encourage a spirit of on-going 
learning and development for teach-
ers at all stages of their career.  Charity 
helped to accomplish this by facilitat-
ing honest, stimulating, and affirming 
conversations that transcended any 
one conference or moment in time. In 
fact, in reviewing prior articles from 

this column, I was struck by how many 
of the topics, struggles, and pieces of 
advice shared remain relevant today, 
and seem even more important in 
light of a dramatically shifting scien-
tific, cultural, and legal landscape. 

With these principles in mind, my 
goal is for this column to once again 
serve as a conduit for our community 
to engage one another in wide-rang-
ing topics relating to teaching health 
law. The last decade has seen dramatic 
change in the technological, cultural, 
political, and legal landscapes, and I 

am eager to learn about any issues or 
questions you’d like addressed. Please 
reach out to me if you have an idea 
for a column you’d like to write, or if 
there is a topic you’d like us to cover. 
In the spirit of helping to spark the 
creative juices, I use the rest of this 
column to offer my thoughts on one 
important trend that has captured 
our collective attention, has salience 
for virtually any topic or area covered 
in a health law course, and presents 
interesting opportunities, challenges, 
and questions for health law teachers:  
the movement to “center equity” in 
health law and policy.

Centering Equity 
In just a little over a decade, we have 
seen a tremendous expansion in our 
public consciousness about health 
inequity. The Affordable Care Act 
(ACA), and its implementing regula-
tions, certainly helped catalyze this 
through its expansion of public and 
private insurance access, including 

the creation of new consumer pro-
tections intended to address existing 
inequality. This includes the broaden-
ing of antidiscrimination protections 
to prevent sex, bans on discrimina-
tory benefit design in insurance, and 
the ACA’s elimination of narrow eligi-
bility categories as barriers to Medic-
aid — barriers that not only produce 
racially discriminatory effects, but 
also reinforce notions of deserving-
ness rooted in stereotyping based on 
race, ethnicity, gender, disability, and 
socioeconomic status. 

Who can forget the pictures of 
engaged citizens showing up to town 
halls to challenge political leaders 
opposed to the ACA’s passage, or the 
protests by people with disabilities 
in Congress demanding health care 
reform, with protesters in wheel-
chairs being carried out when they 
refused to leave? In some states, grass 
roots movements among minor-
ity and underserved communities 
helped secure Medicaid expansion 
despite state politicians’ resistance. 
And the high-profile regulatory and 
judicial battles over women’s access 
to prescription contraception helped 
spotlight tensions between gender 
equity goals and religious liberty 
exemptions — a conflict that has 
expanded to include gender affirming 
care and HIV prevention.

Of course, one can’t talk about 
this evolving focus on inequity with-
out acknowledging the impact of the 
COVID-19 pandemic. The pandemic, 
and our response to it, rendered vis-
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ible long-standing forms of inequal-
ity and their devastating effects on 
health. For example, COVID-19 
shone a light on hospitals’ use of cri-
sis standards for resource allocation 
in ways that explicitly or implicitly 
devalued the lives of people with 
disabilities. It also exposed how out-
dated and unnecessary regulatory 
burdens impeded access to reproduc-
tive care needed by women and other 
pregnant patients. 

But top of mind for most is how the 
pandemic helped to raise the pub-
lic’s consciousness about the role of 
structural racism in producing stark 
health disparities. The racial dispari-
ties in COVID-19 outcomes are well 
known by now — those identifying 
as American Indian/Alaska Native, 
Black, or Latina/o/x have suffered 
much higher rates of COVID-19 hos-
pitalizations and deaths compared 
to white individuals.5 Such dispari-
ties should not have been surprising 
in light of the structural inequity in 
employment, housing, and health 
care that has long resulted in dis-
proportionately greater exposure to 
harm and greater barriers to care.6 In 
the case of COVID-19, for example, 
minority workers were dispropor-
tionately represented in industries at 
the greatest risk of infections, like the 
meat packing and restaurant indus-
tries, without being supplied ade-
quate protective equipment.7 They 
were also disproportionately repre-
sented among those without employ-
ment protections like paid sick leave, 
making it difficult for them to follow 
public health guidance for their own 
protection, as well as the protection 
of their families and co-workers. For 
those needing care, a combination 
of residential segregation and the 
dearth of health care resources in 
minority communities made access 
to COVID testing and high-quality 
treatment more difficult.

The unpredictability of the disease, 
combined with the unprecedented 
shutdown of much of the economy, 
created an atmosphere of sustained 
public attention to the various forms 
of inequality throughout society that 
have serious consequences for physi-
cal and mental health. The murder of 
George Floyd was a particularly dev-

astating and compelling example of 
this broader inequity; but heightened 
citizen action in an era of flourishing 
social media meant that the public 
had instantaneous and unfiltered 
access to a constant stream of video 
accounts and testimonials about the 
many ways that racism was devasting 
Black lives. The George Floyd murder 
became a window into a more critical 
examination of the inequality embed-
ded in every sector of society, as well 
as a warning of the consequences of 
failing to adequately attend to this 
problem.

This period of consciousness-rais-
ing also had a transformative effect 
on our public discourse. The domi-
nant framing of discussions around 
equity have historically been couched 
in the language of “health disparities” 
and have been largely focused on the 
role of insurance, socio-economic sta-
tus, or patients’ individual behavior 
as causes. Comparatively little atten-
tion had been given to scholarly work 
highlighting the role of structural 
racism; indeed, some researchers 
report having been actively discour-
aged from focusing on racism or from 
even using the word. When racism in 
health care had been discussed, it was 
typically understood as involving an 
individual act, like a denial of care, 
motivated by animus or bias. Con-
sidered rare in modern times, many 
books reference discrimination as 
useful historical context for explain-
ing early civil rights law. 

But the last few years have brought 
a growing recognition of the connec-
tion between health disparities and 
the unequal structures and systems 
through which health and health 
care are shaped, as well as a greater 
understanding that structural racism 
does not depend on individuals act-
ing with the intent to harm or disfa-
vor a particular racial group. Racism, 
like other forms of structural inequal-
ity, includes a complex array of social 
structures, interpersonal interac-
tions, and beliefs by which the group 
in power categorizes people into 
socially constructed “races” or other 
categories through which the non-
dominant groups are disempowered, 
devalued, and denied equal access to 
resources. Structural racism “can per-

sist in governmental and institutional 
policies in the absence of individual 
actors who are explicitly racially prej-
udiced.”8   This transformation in our 
rhetoric and understanding presents 
both opportunities and challenges for 
teaching health law. 

First, an understanding of inequal-
ity as rooted in the structure and 
systems of health care delivery and 
finance means that we can no lon-
ger relegate discussion of identity-
based inequity to traditionally siloed 
coverage of antidiscrimination law. 
Increasingly, discussions of access, 
quality, and cost that span many 
different aspects of our system are 
viewed as incomplete without a con-
sideration of equity. Consider the role 
that racial, ethnic, gender, and class 
stereotyping has played in the foun-
dational design of our welfare-based 
support systems, including Medicaid 
— especially in decisions about which 
people should be excluded and how 
much flexibility states should have in 
program design.9 We continue to see 
this playing out in modern debates 
about Medicaid expansion. A focus 
on equity through the narrow lens 
of antidiscrimination law obscures 
these more subtle yet pervasive forms 
of structural inequity. 

Public health is another area rife 
with examples of the persistence of 
problematic or discredited policies 
or practices that disproportionately 
harm racial or ethnic minorities, 
women, and LGBTQ individuals, 
despite civil rights protections. For 
example, every level of government 
has targeted populations engaging in 
certain behaviors, like illicit drug use 
or sex work, for punitive interventions 
in the name of public health, based 
on perceptions of dangerousness and 
assumptions that such individuals 
cannot be trusted to make healthy 
decisions. There has been increas-
ing advocacy by public health prac-
titioners and researchers disavowing 
such punitive approaches in favor of 
more supportive efforts to promoting 
health, such as facilitating individu-
als’ awareness of and access to essen-
tial health care and social supports. 
Nonetheless, certain communities 
continue to be targeted for such puni-
tive and harmful government inter-

https://doi.org/10.1017/jme.2023.129 Published online by Cambridge University Press

https://doi.org/10.1017/jme.2023.129


Clark

seeking reproductive justice in the next 50 years • fall 2023	 701
The Journal of Law, Medicine & Ethics, 51 (2023): 698-702. © 2023 The Author(s)

vention, especially certain racial and 
ethnic minorities, pregnant women, 
and those with mental health condi-
tions. Knowledge about the experi-
ences of these communities is crucial 
to understanding the mistrust and 
other challenges that may impede on-
going public health efforts, as well as 
for helping students think critically 
about the role of courts as a check on 
liberty-infringing action.    

Perhaps the strongest indicator of 
the significance of this recent move 
to center equity is the fact that we 
are seeing greater attention to equity 
throughout health care topics where 
we haven’t seen this focus before. 
This includes laws governing various 
forms of health care financing, such 
as ERISA, non-profit law, and the 
regulation of value-based payments. 

There is also greater scrutiny of 
many forms of quality regulation. 
One of the most dramatic examples 
of this is what has occurred in the 
wake of Dobbs v. Jackson Women’s 
Health

 

Organization.10 By eliminat-
ing the longstanding constitutional 
protection for abortion access, Dobbs 
unleashed an overwhelming num-
ber of new state abortion bans and 
other regulations that have signifi-
cant implications for women and 
other individuals capable of preg-
nancy, especially those experiencing 
overlapping forms of subordination 
linked to economic instability or dis-
crimination. The regulatory effects of 
Dobbs directly or indirectly intersect 
with many areas routinely covered in 
courses relating to the law of health-
care delivery and finance: FDA regu-
lation; HIPAA; health facility regu-
lation; professional discipline and 
scope of practice laws; ERISA pre-
emption; insurance design; and yes, 
antidiscrimination law.  

A second implication of the move-
ment to center equity in health relates 
to how we center equity in our teach-
ing. Centering equity in health law 
requires centering the experiences of 
the affected populations. Sometimes 
the implications of a particular policy 
or practice may be obvious, as in the 
explicit use of race-based calculations 
in medical decision-making that can 
lead to unnecessary and risky Cae-
sarian sections, or delay referrals for 

medically necessary care.  Such uses 
of race have persisted for years but are 
coming under increasing scrutiny.11 

In many cases, however, it will not 
be immediately clear to students how 
structural inequity is operating. Cen-
tering equity may require present-
ing a richer picture of a patient’s or 
community’s experience to make the 
inequality visible. I’ve found a few 
techniques helpful when I attempt 
this in my health law survey. I do 
not assume that students have the 
relevant knowledge about the medi-
cal, legal, or social issues that shape 
health and health care for certain 
communities. Where valuable, I 
incorporate historical and contem-
porary resources that give students 
a first-hand look at the various social 
determinants of health embedded 
within and beyond the health care 
delivery and financing systems that 
contribute to the unequal distribu-
tion of burdens and benefits through-
out society.  I also try to keep popu-
lations that have been marginalized, 
excluded, or harmed by our existing 
systems at the forefront of class dis-
cussion throughout the entire course 
My goal is to enable students to gain 
a more complete understanding of 
the health care system through a 
number of different perspectives and 
experiences.

For an overview of principles, tips, 
and types of resources that I’ve found 
helpful, please feel free to review the 
PowerPoint I presented at the 2020 
ASBH Conference, titled Centering 
Marginalized Populations in Bioeth-
ics & Health Law Courses: Principles 
& Strategies.12  For a more in-depth 
example of how I have tried to cen-
ter equity in my coverage of Medicare 
and Medicaid, you may want read 
A Journey through the Healthcare 
Safety Net.13 In this essay, I explain 
how I supplement the casebook I use 
with several chapters from the book 
Mama Might Be Better off Dead: 
The Failure of Health Care in Urban 
America,14 to introduce students to 
how some communities experience 
Medicaid and Medicare. Written by 
an investigative journalist, the book 
follows several members of a family 
living in an economically disadvan-
taged neighborhood of Chicago from 

May 1989 to April 1990, chronicling 
their experiences with the health care 
system. It takes readers on a per-
sonal journey that touches almost 
every part of the health care safety 
net and exposes the many forces that 
have helped create an unequal health 
care system. For some students, read-
ing about this family’s experiences 
unsettles assumptions they may have 
about those who live in poverty or 
about how people navigate the health 
care system. Other students find the 
book validating, encouraging them 
to open up about their own experi-
ences and the struggles their family 
and friends have faced. In either case, 
students’ intimate view into the lives 
of this family causes them to become 
personally invested in the family’s 
health and well-being and motivates 
them to dissect the complexities of 
our health care system, including 
access and financing rules that might 
otherwise seem tedious and impen-
etrable. Through this equity lens, stu-
dents gain a better understanding of 
the access, quality, and cost concerns 
that remain relevant today, even with 
the ACA.

I will close this column with one 
other implication that the movement 
to center equity in health may have 
for teachers of health law. This focus 
on equity has sparked a renewed 
attention to and reclaiming of civil 
rights laws as a tool for address-
ing structural inequality. The domi-
nant framing and coverage of civil 
rights law has focused on its limits 
— what private actors can’t do; the 
high burden private actors face; and 
the downside of having to depend on 
underfunded government regulators 
whose priorities shift with chang-
ing administrations. But there is a 
never-ending battle over the mean-
ing of civil rights law in every sector, 
including how capaciously or nar-
rowly to define the scope of its power 
to combat existing inequity. This is 
particularly important in light of the 
growing scrutiny of governmental 
and private policies and practices in 
every sector.15 In addition, research-
ers in the medical, public health, and 
health policy arenas are creating tools 
that can help entities better track and 
address inequity and take affirmative 
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steps to dismantle structural inequal-
ity in their system.  

How, if at all, should this influence 
our teaching of antidiscrimination 
law? For those who have time to do 
a deeper dive into this area, this con-
text creates a wonderful opportunity 
for students to better understand the 
power and limits of civil rights stat-
utes, the extent to which antidiscrim-
ination principles may be underuti-
lized, and what kind of equity-based 
information or analysis might open 
up facially neutral policies to greater 
legal or public scrutiny. Although 
there are limits to what private actors 
can use the courts to do, regulators 
still have the power to scrutinize 
policies and practice having dispa-
rate effects. Even in private causes of 
action, there is an important question 
about the point at which the sever-
ity of discriminatory harm, along 
with evidence undermining the pur-
ported justification of such a harmful 
policy or practice, may be compel-
ling enough of to raise an inference 
of disparate treatment that would 
support a private cause of action. In 
either case, the growing conscious-
ness about structural discrimination 
and growing scrutiny of the harmful 
consequences of this inequity, means 
greater opportunity to use litigation 
and regulatory action to effect change 
— either through legal compulsion, or 
public shaming and citizen demands 
for accountability. 

Admittedly, trying to balance 
breadth and depth of coverage in a 
complex and ever-expanding field 
like health law is difficult. This can 
make it challenging to effectively 
center equity throughout the myriad 
topics covered in a health law course. 
This is certainly the struggle I face 

each year, as I am forced to make 
hard choices about what to include 
and what to leave out. That said, I 
offer the above ideas and accompa-
nying resources as food for thought, 
for those who, like me, consider this a 
worthwhile struggle to pursue.

Note
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