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Fragmentation and Convergence
Context and Definitions

introduction

Fragmentation is a seemingly clear word: ‘the process or the state of breaking
or being broken into fragments’.1 As such, it may concern any matter, and its
meaning appears quite obvious. However, defining fragmentation in the
context of international human rights law (IHRL) requires more in-
depth reflection.

The International Law Commission (ILC) published a report in 2006,
concluding that fragmentation affects international law (IL) and warned that
sub-regimes, such as IHRL, could be similarly affected.2 To make such an
assessment, the first step is to clearly define what fragmentation means and
assess whether the features and the causal factors that determined fragmenta-
tion in IL can be equally found also in IHRL.

The word ‘fragmentation’ commonly suggests that a legal system should be
united and coherent enough to be affected by a ‘diversification’ and ‘disinte-
gration’ process. Despite the fact that the ILC did not consider this something
to focus its attention on,3 a certain degree of unity appears to be a requirement
for a fragmentation process to take place or, at least, to determine noteworthy
consequences.4 Looking at the wide range of definitions of ‘legal system’

proposed by scholars through time, one could question whether IHRL is a

1 Oxford Dictionary of English, 3rd ed. (Oxford University Press, 2010).
2 ILC, ‘Fragmentation of International Law: Difficulties Arising from the Diversification and

Expansion of International Law’, Report of the Study Group of the International Law
Commission, Finalised by Martti Koskenniemi (13 April 2006) UN Doc A/CN.4/L.682
(hereinafter ILC Report).

3 ILC Report, 22–25.
4 See, among others, the conclusions of Philippa Webb, International Judicial Integration and

Fragmentation (Oxford University Press, 2013).
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legal system. Just to name a few,5 according to Austin, a legal system is a set of
‘rules issued by the same person or body of persons’.6 In the view of Kelsen a
legal system includes all the rules that can be linked through a ‘chain of
validity’ to a common ‘superior’ basic norm.7 For Hart, a legal system only
exists as long as the rules are ‘obeyed by the bulk of the population’.8 However,
the lack of a shared definition leaves the possibility of seeing any set of rules as
a legal system, depending on the different perspectives adopted. And one
could reasonably claim that if IL is a legal system, despite the lack of a clear
hierarchy of sources and institutions, so is IHRL.9

This chapter introduces the notions of both normative and judicial conver-
gence and fragmentation in IL and IHRL. Through a short perusal of the
current international and regional human rights instruments, it shows that
normative fragmentation finds little space in IHRL. On the contrary, judicial
fragmentation may be more relevant in this space. Drawing from existing
literature on the matter, the chapter proposes a new definition of judicial
fragmentation in IHRL, which focuses on the outcomes of the judgments,
following the tradition of adopting a ‘user perspective’.10 Finally, considering
the complexity of the issue at stake, this chapter also engages in a discussion of
how convergence and fragmentation relate to the concepts of universality and
relativism, key for any comparative discussion on human rights.

1.1 fragmentation in international law

Fragmentation of international law, or fragmentation in international law is
not per se a new phenomenon. To some extent, it has been present in the

5 For an extensive presentation of all the different theories of legal systems see Joseph Raz, The
Concept of a Legal System: An Introduction to the Theory of a Legal System, 2nd ed. (Oxford
University Press, 1997); Carlo Focarelli, International Law as a Social Construct (Oxford
University Press, 2012), 255–257.

6 Raz, The Concept of a Legal System, 5.
7 ibid, 102–105.
8 Herbert Lionel Adolphus Hart, The Concept of Law, 2nd ed. (Oxford University Press, 1994),

114.
9 Malcom Evans (ed), International Law, 4th ed. (Oxford University Press, 2014); Antonio

Cassese, Diritto Internazionale, 2nd ed. (Il Mulino, 2006); Focarelli, International Law as a
Social Construct; Dinah Shelton, ‘Normative Hierarchy in International Law’ (2006) 100
American Journal of International Law 291; Jerzy Sztucki, Jus Cogens and the Vienna
Convention on the Law of Treaties (Springer, 1974); Pierre-Marie Dupuy, Droit International
Public (Dalloz, 1995), 14–16.

10 See, among others, Eva Brems and Saïla Ouald-Chaib, Fragmentation and Integration in
Human Rights Law: Users’ Perspectives (Edgar Elgar, 2018)

14 Introducing & Assessing Fragmentation and Convergence in IHRL

https://doi.org/10.1017/9781009090964.005 Published online by Cambridge University Press

https://doi.org/10.1017/9781009090964.005


international legal order since its inception.11 The understanding and defin-
ition of fragmentation have always been problematic because it has continu-
ously struggled between being welcomed as a demonstration of IL’s attention
to the changing needs of the ‘real world’ and accused of being a threat to the
same essence of IL.12

Since the mid-1990s, many presidents of the International Court of Justice
(ICJ) repeatedly expressed their concerns about the potential danger of a
diversification through proliferation of international specific normative
regimes and institutions without any overall plan, which may ultimately
undermine the unity of IL and make it fragmented and unmanageable.13

Judge Guillaume, president of the ICJ from 2000, illustrated the ‘unfortunate
consequences’ that fragmentation in the law may determine such as the
phenomena of forum shopping, overlapping jurisdiction and conflicting judg-
ments that would produce a ‘serious inconsistency within the case-law’.14

One year later, the International Law Commission of the United Nations
decided to include the topic ‘Risks ensuing from the fragmentation of inter-
national law’ into its long-term programme of work,15 eventually culminating
in 2006 with the extensive report titled ‘The Fragmentation of International
Law’, finalised by Martti Koskenniemi.16

The study acknowledged the existence of an ongoing fragmentation in IL,
defined as its diversification and expansion, and found its roots in the prolifer-
ation of specific regulatory regimes and the general specialisation and global-
isation of IL.17 Fragmentation of IL is regarded as a natural consequence of

11 Especially when defined as specialisation in different ‘branches’. Extensive explanation will be
provided further in this section.

12 See, for example, Georges Abi-Saab, ‘Fragmentation or Unification: Some Concluding
Remarks’ (1999) 31 Journal of International Law and Politics 919.

13 Gilbert Guillaume, ‘La cour internationale de justice. Quelques propositions concrètes à
l’occasion du Cinquantenaire’ (1996) 100 Revue générale de droit international public 331; Sir
Robert Jennings, ‘The Role of the International Court of Justice’ (1997) 68 British Yearbook of
International Law 58 and Address to the Plenary Session of the General Assembly of the United
Nations by Judge Stephen M. Schwebel, President of the International Court of Justice,
26 October 1999, available online on the Court’s website www.icj-cij.org/icjwww/ipresscom/
iprstats/htm, last accessed 10 February 2022.

14 Address to the Plenary Session of the General Assembly of the United Nations by Judge Gilbert
Guillaume, President of the International Court of Justice, 26 October 2000, available at www
.icj-cij.org/icjwww/ipresscom/iprstats/htm, last accessed 10 February 2022.

15 Official Records of the General Assembly, Fifty-fifth Session, Supplement no 10 (A/55/10),
chap. IX.A.1, para. 729; Gerhard Hafner, ‘Pros and Cons Ensuing from Fragmentation of
International Law’ (2004) 25 Michigan Journal of International Law 849.

16 ILC Report, 8.
17 ibid, 10–11. Some commentators pointed out that from the 1990s there has not been a real and

significant increase in international law normative framework and institutional architecture,
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the ‘fragmentation of the international social world’18 since the law is develop-
ing according to the needs of the international reality.

The report distinguished between two different types of fragmentation
affecting IL: legislative and institutional. Dupuy later defined them as norma-
tive and judicial fragmentation.19 While mostly similar in substance, this book
will opt for Dupuy’s classification for its clearer and more exhaustive
definition.

The normative fragmentation is what the ILC Report called ‘differentiation
between types of special law’.20 This produces a splitting of international law
into ‘highly specialised boxes that claim relative autonomy from each other
and the general law’21 possibly being significantly contrasting. These boxes are
often called ‘special’ or ‘sub’ regimes to highlight their nature and position in
relation to the general framework of IL. While they are parts of and thus
subjected to IL, their rules are so specific and organic to claim a certain degree
of independence. Examples of such regimes are international trade law,
environmental law, human rights law, humanitarian law or economic law.
Their existence and proliferation may threaten the coherence of IL, as they
often operate without taking into consideration the ‘legislative and institu-
tional activities in the adjoining fields and the general principles and practices
of international law’.22 While recognising the absence of a single ‘legislative
will’ behind IL, the report stressed the importance of harmonising the various
special regimes to strengthen and not to compromise the entire international
legal system. Normative fragmentation, indeed, may take place both in the
case of a conflict between a special regime and the general law or in the case
of conflict among special regimes, such as in the case of the immunity
regimes23 or the maritime transportation of oil.24

but rather a ‘heterogeneity of the judicial instruments in the international legal order’ and the
‘increasing activities of international jurisdictions’. cf Julien Fouret and Mario Prost, ‘La
multiplication des juridictions internationales: E la nécessité de remettre quelques pendules à
l’heure’ (2002) 15 Revue québécoise de droit international 117, 120 (all translations are by the
author).

18 ibid.
19 Pierre-Marie Dupuy, ‘The Danger of Fragmentation or Unification of the International Legal

System and the International Court of Justice’ (1999) 31 New York University Journal of
International Law and Politics 791.

20 ILC Report, 34.
21 ILC, ‘Fragmentation of International Law: Difficulties Arising from the Diversification and

Expansion of International Law’, Conclusion of the work of the Study Group (1 May–9 June
and 3 July–11 August 2006) UN Doc A/CN.4/L.702, 5.

22 ILC Report, 11.
23 See Hafner, ‘Pros and Cons Ensuing from Fragmentation’, 852.
24 ibid.
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The institutional fragmentation is equally complex. Alternatively labelled as
‘organic’, ‘decisional’ or ‘judicial’ fragmentation,25 it takes place when ‘two
courts seized of the same issue (legal or factual) render contradictory deci-
sions’.26 Similar to the case of normative fragmentation, the main reason
behind this phenomenon is the multiplication of bodies and procedures that
enforce IL.27 That was the case with the test for the attribution of state
responsibility for a breach of IL. The ‘overall control test’ of the
International Criminal Tribunal for the Former Yugoslavia (ICTY) in
Tadić28 significantly deviated from the ‘effective control’ test established by
the ICJ in Nicaragua29 and reaffirmed later in Bosnian Genocide30 to the
extent that the same conduct, if observed under the two tests, may be differ-
ently attributed to the state.31

While recognising the relevance of both, the ILC decided to focus on the
normative fragmentation, leaving the institutional one aside. The report
concluded that IL is a legal system and normative fragmentation is
affecting it.32

Yet, the report reassured that IL has powerful tools to limit fragmentation,
such as the principles of lex specialis derogat legi generali, lex posterior derogat
legi priori or lex superior.33 In addition, the report recalled the value of
resorting to Article 31(3)(c) of the Vienna Convention on the Law of
Treaties (VCLT)34 with the purpose of achieving a ‘systematic integration’

25 See, among others, Dupuy, ‘The Danger of Fragmentation’, 2; Martti Koskenniemi and Paivi
Leino, ‘Fragmentation of International Law? Postmodern Anxieties’ (2002) 15 Leiden Journal of
International Law 3, 553–579 and Webb, International Judicial Integration and Fragmentation.

26 ibid, 6.
27 See, for example, Dupuy, ‘The Danger of Fragmentation’, 2.
28 The Prosecutor v. Duško Tadić, IT-94-1-A (ICTY, 15 July 1999).
29 Case Concerning Military and Paramilitary Activities in and against Nicaragua (Nicaragua v.

United States of America) (ICJ, 27 June 1986), 110–112.
30 Case Concerning the Application of the Convention on the Prevention and Punishment of the

Crime of Genocide (Bosnia and Herzegovina v. Serbia and Montenegro), Judgment,
26 February 2007, ICJ Reports (2007), 43.

31 See, among others, Antonio Cassese, ‘The Nicaragua and Tadic Tests Revisited in Light of the
ICJ Judgment on Genocide in Bosnia’ (2007) 18(4) European Journal of International Law 649.
Worth remembering is that Tadic, differently from Nicaragua and Bosnian Genocide,
addressed the issue of attribution only instrumentally for the characterisation of a conflict.

32 The debate over the nature of international law as a proper legal system is highly debated in
literature. cf Margaret A. Young (ed), Regime Interaction in International Law (Cambridge
University Press, 2012), 2.

33 ILC Report, 36–64, 122–125 and 181–188.
34 Article 31(3) (c) VCLT, concerning the interpretation of treaties, states as follows: ‘[. . .] 3.

There shall be taken into account, together with the context: [. . .] (c) any relevant rules of

Fragmentation and Convergence: Context and Definitions 17

https://doi.org/10.1017/9781009090964.005 Published online by Cambridge University Press

https://doi.org/10.1017/9781009090964.005


through the careful ‘harmonisation oriented’ use of such article.35 However,
the application of these principles is difficult and limited in the practice by the
complex nature and structure of IL. The lack of a clear hierarchy, the fact that
sometimes the conflicting norms belong to treaties with different state parties
or to different legal regimes or the question of who is entitled to carry out the
authoritative interpretation for the sake of Article 31(3)(c) VCLT are certainly
further obstacles for such a systematic integration.36

The ILC Report significantly fostered the debate on fragmentation among
scholars and practitioners, who expressed increasing concerns about the
impact that fragmentation may also have on the sub-systems of IL,
including IHRL.

1.2 normative fragmentation and convergence in ihrl

With the assumption that IHRL is a legal system that can be affected by
fragmentation, the next question is to what extent this is actually taking place.
This section focuses on the first type of fragmentation (and convergence)
identified in the ILC Report: the normative one. It defines it in the context
of IHRL and provides an outline of the existing human rights norms both at
the regional and international level. The proliferation of these sources cer-
tainly increases the likelihood of normative fragmentation, yet it only sporad-
ically occurs, thanks to the determinant role played by the adjudicatory bodies
called to interpret the norms.

1.2.1 Defining Normative Fragmentation and Convergence

Normative fragmentation takes place when two legal frameworks contain
provisions that are different in their content or contrast with each other. The
ILC defined it as a ‘conflict between rules or rule-systems’.37 In order to adopt
such a definition, one should clarify what ‘conflict’ means. The ILC Report
defined it as the situation where ‘it is possible for a party to two treaties to
comply with one rule only by thereby failing to comply with another rule’.38

However, the ILC observed that ‘a treaty may sometimes frustrate the goals of
another treaty without there being any strict incompatibility between the

international law applicable in the relations between the parties’. Vienna Convention on the
Law of Treaties, 1969, UN Doc. A/Conf.39/27/1155UNTS331/8 ILM 679 (1969).

35 ILC Report, 213.
36 cf Hassan v. United Kingdom, Application no 29750/09 (ECtHR, 16 September 2014), 100–101.
37 ILC Report, 11 at 8.
38 ILC Report, 19 at 24.
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provisions’,39 ultimately concluding that a conflict is ‘a situation where two
rules or principles suggest different ways of dealing with a problem’.40

Such a definition appears very vague and, paradoxically, any two norms
may suggest different ways to deal with a problem if one wants to interpret
them that way. The margin left to the interpretation is very wide and a
definition of normative fragmentation should take that into account.
Consequently, this book defines normative fragmentation as the situation
where two rules cannot be reasonably interpreted as producing the same
outcome. In other words, and getting back to the initial understanding of
the ILC, normative fragmentation is considered as a conflict of norms. Some
scholars called it ‘genuine’ fragmentation,41 or ‘genuine norm conflict’;42 this
restrictive understanding of normative fragmentation arises when ‘one norm
constitutes, has led to, or may lead to, a breach of the other’.43

Within IHRL, normative fragmentation may happen either at the same
level, that is, between two regional or international norms, or at different
levels, that is, between a regional and an international norm. The degrees of
differentiation between rules may vary significantly and, thus, determine
different degrees of fragmentation.

The proliferation of normative instruments protecting human rights
increases the chances of fragmentation. As outlined in the following sections,
the international human rights framework is particularly rich in both binding
and non-binding instruments and this makes it easier for two rules to enter
into conflict. For example, the rights of persons with disabilities are regulated
by at least six specific instruments in addition to the several general covenants
that, in one way or another, tackle the issue.44 Even more remarkable is the
number of instruments dealing with the administration of justice and the
protection of persons subject to detention: twenty-six specific treaties,

39 ibid.
40 ibid at 25.
41 Webb, International Judicial Integration and Fragmentation, 6.
42 Joost Pauwelyn, Conflict of Norms in Public International Law: How WTO Law Relates to

Other Rules of International Law (Cambridge University Press, 2003), 175–176.
43 ibid. See also Erich Vranes, ‘The Definition of “Norm Conflict” in International Law and

Legal Theory’ (2006) 17 European Journal of International Law 395–418.
44 Convention on the Rights of Persons with Disabilities, Optional Protocol to the Convention on

the Rights of Persons with Disabilities, Standard Rules on the Equalization of Opportunities for
Persons with Disabilities, Declaration on the Rights of Mentally Retarded Persons, Declaration
on the Rights of Disabled Persons, Principles for the Protection of Persons with Mental Illness
and the Improvement of Mental Health Care, in addition to the relevant provisions contained
in the International Covenant on Civil and Political Rights, the International Covenant on
Economic, Social and Cultural Rights and the Universal Declaration of Human Rights.
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declarations, principles and guidelines and just as many general instruments
addressing the topic.45 To this picture one should also add the relevant
regional human rights instruments, making the normative protection
extremely rich yet complicated.46

Indeed, this extensive normative framework with overlapping norms regu-
lating the same issue certainly increases the likelihood of divergent and
contrasting provisions.

Normative parallelism is not per se a problem, and it is not unique to
international law, as it exists in a variety of domestic legal settings too.47 While
often not problematic, it produces different effects in the potentially ‘anarch-
ical international legal system, which is characterised by a lack of institutional
integration’.48 The difficulty, at times, to apply the principle of lex superior,
due to the absence of a clear hierarchy of sources of law, and the growth in
lawmaking might lead to ‘conflicts between rules or rule-systems, deviating
institutional practices and, possibly [to] the loss of an overall perspective on
the law’.49

However, the same development that may determine fragmentation has
also produced a growing amount of normative equivalence. Indeed, many of
the overlapping norms in IHRL can be considered, if not equal, at least
equivalent and convergent.50

In this book, normative convergence is defined as the absence of normative
fragmentation. This means that normative convergence does not require two
norms to be precisely the same but just not to be in conflict. In the absence of
a proper definition in literature of what convergence means for two rules,51

45 Such as the Standard Minimum Rules for the Treatment of Prisoners, the Body of Principles
for the Protection of All Persons under Any Form of Detention or Imprisonment, the United
Nations Rules for the Protection of Juveniles Deprived of their Liberty, the Principles on the
Effective Investigation and Documentation of Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment and others. The full list is available at the OHCHR
website www.ohchr.org/EN/ProfessionalInterest/Pages/UniversalHumanRightsInstruments
.aspx, last accessed 10 February 2022.

46 See the Inter-American Convention on the Elimination of All Forms of Discrimination against
Persons with Disabilities or the Inter-American Convention to Prevent and Punish Torture.

47 Tomer Broude and Yuval Shany, ‘The International Law and Policy of Multi-Sourced
Equivalent Norms’ in Tomer Broude and Yuval Shany (eds),Multi-Sourced Equivalent Norms
in International Law (Hart, 2011).

48 ibid, 3.
49 ILC Report, 11.
50 See the work on multi-sourced equivalent norms (MSENs) as presented by Broude and Shany,

Multi-Sourced Equivalent Norms in International Law.
51 See discussion on the absence of a definition of convergence later in this chapter, in Section

1.4.1.
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such an understanding of normative convergence allows accommodating the
plurality in IHRL where provisions that are slightly different in the letter do
not amount to fragmentation. Indeed, all the few attempted definitions of
convergence are very vague and focus more on the dynamic process of two
rules being ‘less distant’ than before, without providing any further guidance.52

The following perusal of international and regional human rights instru-
ments will explore the extent of normative fragmentation and convergence
in IHRL.

1.2.2 The Proliferation of Human Rights Normative Frameworks

The proliferation of normative frameworks was considered by the ILC as one
of the triggering factors of fragmentation in IL. Within IHRL, the growth of
rules and norms both at the international and regional level is even more
conspicuous. Legal pluralism, essential to the development of IL, is even more
critical in IHRL. The fundamental and sensitive nature of the rights at stake,
particularly subjected to political and social pressure, requires a continuous
update and expansion.53 Moreover, the prominent role that regional systems
play in ensuring the promotion and protection of human rights led to
further proliferation.

The following sections will show how the picture of the IHRL legal
framework is impressively diversified, both in the subject matter and in the
international or regional character of the legal sources.

1.2.2.1 International Instruments

At the international level, forty-five treaties regulating various human rights
issues have been signed and ratified by a large number of states.54 Some of
them are general instruments, such as the International Covenant on Civil

52 John Henry Merryman, ‘On the Convergence (and Divergence) of the Civil Law and the
Common Law’ (1981) 17 Stanford Journal of International Law 357; Carla M. Buckley, Alice
Donald and Philip Leach (eds), Towards Convergence in International Human Rights Law:
Approaches of Regional and International Systems (Brill-Nijhoff, 2017), 2–30.

53 G. Cohen-Jonathan, ‘La protection des droits de l’homme et l’évolution du droit international’,
Actes du Colloque de Strasbourg; Société française de droit international, La protection des
droits de l’homme et l’évolution du droit international (Pedone, 1998), 321; Eva Brems, Human
Rights: Universality and Diversity (Martinus-Nijhoff, 2001); Ross Mellick, Development,
Ethnicity and Human Rights in South Asia (Sage, 1998).

54 See Appendix 1. The number is given by the sixteen treaties and optional protocols within the
Human Rights Chapter (Chapter IV) of the UN Treaty Collection, eleven ILO human rights
conventions and eighteen conventions and protocols available on the OHCHR website
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and Political Rights (ICCPR)55 or the International Covenant on Economic,
Social and Cultural Rights (ICESCR),56 while others are very specific, such as
the Convention on Consent to Marriage, Minimum Age for Marriage and
Registration of Marriages.57 Moreover, there is a significant number of bind-
ing instruments within the International Labour Organization (ILO) frame-
work addressing specific issues related to labour rights.58

In addition, non-binding human rights instruments have also significantly
expanded. Currently, one can count more than fifty international declar-
ations, principles and guidelines according to the non-exhaustive list provided
by the Office of the High Commissioner for Human Rights (OHCHR).59

These instruments are often very specific, offering detailed definitions of and
protection to very particular rights and groups of people. The OHCHR
divided them into fourteen categories showing the wide-encompassing reach
of these instruments: the world conference on human rights and millennium
assembly, the right of self-determination, the prevention of discrimination, the
rights of indigenous people and minorities, the rights of women, the rights of
older persons, the rights of persons with disabilities, the human rights in the
administration of justice, social welfare and development, the promotion and
protection of human rights, marriage, the right to health, nationality, stateless-
ness and asylum and refugees and war crimes and crimes against humanity.
Although states are not legally obliged to respect the provisions contained
therein, their existence adds a further layer to the complexity of IHRL,
especially when adjudicatory bodies are called to interpret controversial provi-
sions, since different instruments may provide slightly different understandings
of similar principles aiming at protecting specific rights.60

www.ohchr.org/EN/ProfessionalInterest/Pages/UniversalHumanRightsInstruments.aspx, last
accessed 10 February 2022.

55 International Covenant on Civil and Political Rights 1966, 999 UNTS 171 and its two
Optional Protocols.

56 International Covenant on Economic, Social and Cultural Rights 1966, 993 UNTS and its
Optional Protocol (2008).

57 Convention on Consent to Marriage, Minimum Age for Marriage and Registration of
Marriages 1962, 521 UNTS 231.

58 See Appendix 1. A full list is available on the ILO website at www.ilo.org/dyn/normlex/en/f?p=
1000:12001:::NO, last accessed 10 February 2022.

59 A full updated list of the documents is available on the OHCHR website, at www.ohchr.org/
EN/ProfessionalInterest/Pages/UniversalHumanRightsInstruments.aspx, last accessed 10
February 2022.

60 See Section 1.4.1.
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1.2.2.2 Regional Instruments

The already complex international human rights framework is both enriched
and intensified by the regional frameworks, answering to local needs and
concerns and additional interests of protection. The Council of Europe
(CoE) adopted an extensive range of human rights treaties, covering both
civil and political rights and economic, social and cultural rights.61 Similarly,
the African Union (AU)62 and the Organization of American States (OAS)63

have their general and specific well-established human rights conventions and
protocols. Furthermore, also the Arab League and the Association of
Southeast Asian Nations (ASEAN) approved the Arab Charter on Human
Rights64 and the ASEAN Human Rights Declaration, respectively.65 Other
regional and sub-regional human rights instruments, with different legal value
and nature, have been also adopted, such as the Cairo Declaration and other
human rights documents by the Organisation of Islamic Cooperation, the
Charter of Fundamental Rights of the European Union and the Great Lakes
Protocol on the protection of internally displaced persons.66

1.2.3 Actual and Potential Normative Fragmentation in IHRL

Normative fragmentation can assume different degrees, according to how
much and in which way two rules are ‘in contrast’. Recalling the definition
provided at the beginning of the section, normative fragmentation is the
conflict between rules, understood as the situation where one party, if theor-
etically subjected to both rules, cannot comply with one without infringing
the other.

61 See Appendix 1. All the treaties adopted by the Council of Europe are available at the Treaty
Office of the Council of Europe website http://conventions.coe.int/Treaty/Commun/
ListeTraites.asp?MA=44&CM=7&CL=EN, last accessed 10 February 2022.

62 See Appendix 1. An updated list is also available at the AU website www.au.int/en/treaties, last
accessed 10 February 2022.

63 See Appendix 1. An updated list is also available at the OAS website www.oas.org/dil/treaties_
subject.htm, last accessed 10 February 2022.

64 League of Arab States, Arab Charter on Human Rights, 22 May 2004, reprinted in 12
International Human Rights Reports 893 (2005) (entered into force on 15 March 2008)
[hereinafter Arab Charter]. For an English translation of the Arab Charter, see the University of
Minnesota Human Rights Library, available at www1.umn.edu/humanrts/instree/loas2005
.html, last accessed 10 February 2022.

65 ASEAN, Human Rights Declaration, 18 November 2012, available at www.asean.org/news/
asean-statement-communiques/item/asean-human-rights-declaration, last accessed 10
February 2022.

66 See Appendix 1 for a full list and details.
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Human rights norms, as enshrined in treaties, are so broad, general and
susceptible to interpretation that it is very hard to identify cases where a
situation of proper normative fragmentation arises. A perusal of the docu-
ments listed earlier shows that probably one of the few cases where this
occurs is with the 2004 Arab Charter on Human Rights. The Charter clearly
states that some economic, social and cultural rights, such as the right to
work (Article 34), the right to health (Article 39(1)) and the right to education
(Article 41(2)) are granted only to citizens and not to all the people under the
state’s jurisdiction, such as stated by the ICESCR or other regional
instruments.67

However, no other situation of obvious clash between norms has been
found, since all the other discrepancies or differences in the letter of the
norms could be more or less easily overcome at the interpretation stage. This is
the case of what can be called ‘potential fragmentation’ or ‘apparent fragmen-
tation or conflict of norms’.68 Even if two texts appear prima facie contrasting,
they can easily be harmonised by interpretative means and the conflict can be
thus avoided.69 In these instances, two rules are slightly different in the letter,
sometimes with an omission or an added specification, but they do not
automatically conflict with each other unless they are interpreted in a certain
way. According to the interpretative tools that one wants to use, they can be
equally seen as contrasting, and thus leading to fragmentation, or as conver-
ging in the same direction.

This is the case for many normative provisions in regional and international
instruments. For instance, Article 3(3) of the Arab Charter conditions the
principle of equality between men and women to the religious law, stating
that ‘[m]en and women are equal in respect of human dignity, rights and
obligation within the framework of the positive discrimination established in
favour of women by the Islamic Shari’a, other divine laws and by applicable
laws and legal instruments’. The latter may appear in contrast with the
principle of non-discrimination set out in Article 2 of Universal Declaration

67 For a deeper analysis of the content of the Arab Charter on Human Rights, see Mervat
Rishmawi, ‘The Revised Arab Charter on Human Rights: A Step Forward?’ (2005) 5 Human
Rights Law Review 361.

68 Koskenniemi and Leino, ‘Fragmentation of International Law?’; William Burke-White,
‘International Legal Pluralism’ (2004) 25 Michigan Journal of International Law 963; Marko
Milanovic, ‘Norm Conflict in International Law: Whither Human Rights?’ (2009) 20 Duke
Journal of Comparative & International Law 69.

69 ibid, 131; Webb, International Judicial Integration and Fragmentation.

24 Introducing & Assessing Fragmentation and Convergence in IHRL

https://doi.org/10.1017/9781009090964.005 Published online by Cambridge University Press

https://doi.org/10.1017/9781009090964.005


of Human Rights (UDHR)70 and Article 2 of ICCPR71 as well as of the entire
Committee on the Elimination of Discrimination Against Women
(CEDAW), but it all depends on the interpretation given in the specific case.

Similarly, the American Convention on Human Rights (ACHR) provides,
in Article 4, that the right to life ‘shall be protected [. . .] from the moment of
conception’72 differently from what is established in the UDHR or in the
ICCPR, where such specification does not appear, leaving the matter
undefined.73 Someone could call this normative fragmentation, but, as proved
by the extensive case-law of the Inter-American Commission and Court, the
interpretation of the norm in a given case may bring perfect convergence.74

On the same line, the African Charter on Human and Peoples’ Rights
(ACHPR) lacks a limitation clause for what concerns the freedom to manifest
religion, freedom of expression and freedom of association, differently from
the ICCPR, the European Convention on Human Rights (ECHR) and
ACHR. However, as it will be discussed later in the book, the African
Commission and the African Court managed to fill this gap through their
interpretation, ultimately ensuring convergence.75

The previous examples and the few existing studies on normative fragmen-
tation within IHRL show that such a phenomenon is not as extensive and
alarming as in general international law.76 Indeed, the actual or genuine
normative fragmentation is significantly limited. On the contrary, the poten-
tial one is more conspicuous, but it can be easily solved through a careful and
harmonious interpretation.

In conclusion, if normative fragmentation was a predominant issue in IL, to
the extent that the ILC decided to focus all its report on it, when it comes to
IHRL it seems a minor concern. One of the reasons for the scarcity of
conflicting norms may be found in the general nature and letter that often
these norms have. This vagueness, which is a feature of both international and
regional instruments, allows the adjudicatory bodies to interpret the content of
the norms in very different and contrasting ways, keeping the door open to a
possible different kind of fragmentation. Interpretation plays a key role in

70 Article 2, UDHR.
71 Article 2, ICCPR.
72 Article 4, ACHR.
73 cf Article 2, ECHR, Article 6, ICCPR and Article 4, ACHPR.
74 See Baby Boy v. United States (IACommHR, 6 March 1981).
75 See Chapters 3 and 5.
76 See, among others, Buckley, Donald and Leach (eds), Towards Convergence in International

Human Rights Law; Marjan Ajevski, ‘Fragmentation in International Human Rights Law –

Beyond Conflict of Laws’ (2014) 32 Nordic Journal of Human Rights 87, 90.
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determining whether the same normative framework triggers fragmentation or
convergence. As the cases of potential normative fragmentation show, some-
times the line between conflicting or harmonious rules is blurred and the role
of the body entitled to the application and interpretation of the norm is
crucial. As the following section explains, the judicial and quasi-judicial
bodies became fundamental in either enhancing the coherence among inter-
national and regional rules or in highlighting the differences and
determining conflicts.

1.3 judicial fragmentation and convergence in ihrl

The more general the norm, the more important is the role of the interpreter.
In the last half-century, there has been a considerable development of inter-
national and regional human rights enforcement institutions, with the
improvement of the existing bodies and the creation of new ones. As of today,
the majority of states in the world fall under the jurisdiction of, at least, a
regional and an international human rights judicial or quasi-judicial body.

The reasons behind the spread of human rights adjudicatory bodies are
various. One can borrow the reasoning of Shany in explaining the prolifer-
ation of judicial institutions in IL and apply it to IHRL.77 First, the increased
density, volume and complexity of international human rights norms, as
observed earlier, required correspondingly dispute-settlement institutions to
guarantee the smooth operation of the new legal arrangements and the
continued clarification and development of their norms. Second, a greater
commitment to human rights issues found space in international relations.
Third, the positive experience with some international courts and tribunals
inspired the creation of similar bodies. Finally, the unsuitability of the existing
courts and tribunals to address many types of disputes, especially those involv-
ing complicated issues that require great specialisation or are perceived to be
addressed on a regional level.78

The proliferation of these bodies and their overlapping competencies and
jurisdiction increases the likelihood of fragmentation. The international
human rights normative framework is particularly suitable for very diverse
interpretations, and the arising of fragmentation or convergence mostly
depends on the adjudicatory body.

77 Yuval Shany, The Competing Jurisdictions of International Courts and Tribunals (Oxford
University Press, 2003).

78 ibid, 3–4.
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This section defines the notions of judicial fragmentation and convergence
and presents a perusal of the existing institutional human rights framework,
both at the international and regional level, in order to understand the context
in which judicial fragmentation and convergence take place.

1.3.1 Defining Judicial Fragmentation and Convergence

The expression ‘institutional fragmentation’ has been largely used and defined
in social sciences from different perspectives. In politics, sociology and eco-
nomics institutional fragmentation refers to a ‘patchwork of international
institutions that are different in their character (organisations, regimes, and
implicit norms), their constituencies (public and private), their spatial scope
(from bilateral to global), and their [predominant] subject matter’.79

However, the meaning of institutional fragmentation in the context of an
analysis on legal outcomes is different since the attention is not on the
existence of different institutions but instead on their work of interpretation
and application of legal provisions.

The literature on the matter is very confused when it comes to the defin-
ition of institutional or judicial fragmentation and convergence. For instance,
the ILC Report and some scholars adopted the politics-inspired understanding
without providing further explanation or adapting it to the legal context.80

Others prefer to use the expression ‘judicial fragmentation’ to underlie the fact
that the differentiation lies in the judicial reasoning and outcome that leads to
fragmentation.81

This book prefers the latter option for its focus and attention to the legal
sphere, adopting the definition provided by Webb as a starting point but
departing from it in the specification of its features.82

As for convergence, there is no definition of judicial convergence, and all
the authors rely on the well-established meaning of this term without feeling
the need to define it properly in the specific context of case-law analysis. Even
articles and books specifically focused on convergence of case-law did not

79 For instance, Frank Biermann et al., ‘The Fragmentation of Global Governance Architectures:
A Framework for Analysis’ (2009) 9 Global Environmental Politics 14, 16.

80 ILC Report, 12; Pierre-Marie Dupuy, ‘Un débat doctrinal à l’ére de la globalisation: Sur la
fragmentation du droit international’ (2007) 1 European Journal of Legal Studies 1.

81 Webb, International Judicial Integration and Fragmentation.
82 ibid, 6.
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engage in any discussion about the definition of convergence, sometimes just
limiting the definition to its opposite, fragmentation.83

Judicial fragmentation is then here defined as the situation where two
judicial or quasi-judicial bodies, seized of the same or similar matter, issue
contrasting judgments. On the contrary, judicial convergence is understood as
the situation where two judicial or quasi-judicial bodies, seized of the same or
similar matter, issue convergent judgments. Two elements are particularly
important in this definition. First, the element of similarity between the
matters presented before the two bodies. In order to be able to adequately
operate a comparison and assess the arising of fragmentation (or that of
convergence), it is fundamental for the two cases to be very similar, if not
identical, both in the subject matter, the features of the applicants and the
underlying domestic legislation.84 Second, it is important to understand what
characterises two contrasting or convergent judgments. Two elements com-
pose a judgment: the reasoning and the outcome. Both for the sake of
practicality of the analysis and for the attention to the user’s perspective and
impact of the judgment, in this book, the main marking element for a
judgment will be its outcome. Therefore, two contrasting judgments will be
identified as judgments featuring different and contrasting outcomes and two
convergent judgments will be those leading to the same, or convergent,
outcome. There may be situations where the reasoning and the outcome
are not in line, such as instances where the reasoning of two judgments differs
but their outcome converges or, vice versa, where the reasoning is similar but
the outcome ultimately conflicts. In these instances, it will be the outcome
that will determine convergence or fragmentation, but the discordant element
of the reasoning will be considered as a signal for a possible shift in the future
towards fragmentation/convergence. In light of this, two contrasting reasoning
with convergent outcomes will constitute convergence with potential frag-
mentation while two convergent reasoning with contrasting outcomes will
trigger fragmentation but with elements for potential convergence.

83 See Buckley, Donald and Leach (eds), Towards Convergence in International Human Rights
Law; Mads Andenas and Eirik Bjorge (eds), A Farewell to Fragmentation. Reassertion and
Convergence in International Law (Cambridge University Press, 2015); Mads Andenas,
‘Reassertion and Transformation: From Fragmentation to Convergence in International Law’
(2015) 46 Georgetown Journal of International Law 685; Nina-Louisa Arold, ‘The European
Court of Human Rights as an Example of Convergence’ (2007) 76 Nordic Journal of
International Law 305, 305–322.

84 The challenges arising from comparing cases with excessive differences will be discussed in
Chapter 2.
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Within this picture, there is a third scenario, that of no two bodies ruling on
similar issues. In this case, it is not possible to claim convergence, since
judicial convergence is not simply the absence of judicial fragmentation.
Differently from the normative field, it would be a mistake to consider that
two bodies that never rule on the same or similar issue are convergent on that
matter since it is challenging to foresee a judicial body’s behaviour with
enough confidence. On the contrary, in the situation of normative fragmen-
tation or convergence, the absence of contrasting norms can be automatically
labelled as convergence, even with different degrees, since, as described
earlier, there is no extra element of uncertainty, such as the interpretation,
in the mere normative framework.

Institutional or judicial fragmentation may arise between bodies of different
levels, such as a regional and an international body, or between bodies at the same
level, such as two regional or two international bodies. As Ajevski pointed out,
‘[T]he fear of fragmentation is no less mitigated when there are no visible points of
conflict or interaction between the institutions.’85 Two bodies such as the
European Court of Human Rights (ECtHR) and the Inter-American Court of
HumanRights (IACtHR) will never share jurisdiction over the same countries, but
fragmentation between themmay threaten the coherence of IHRL and determine
other negative consequences, such as undermining the legitimacy of the courts and
limiting states’ compliance. However, when judicial fragmentation is taking place
between two bodies that share jurisdiction (either ratione materiae or ratione
personae), the phenomenon can be even more relevant since it can have practical
consequences like encouraging the phenomenon of forum shopping.86

1.3.2 The Proliferation of Human Rights Institutions

The proliferation of normative frameworks led to a proliferation of human
rights institutions as well. Human rights instruments often come with their
own institutions, tasked with the enforcement of the rights contained therein.
The abundance of such mechanisms could undoubtedly strengthen and
benefit the international and regional protection of human rights. However,
these bodies often operate without reference to, and in coordination with,
similar bodies, thus risking transforming the advantage into a problem of
fragmentation. In addition, regional systems established more than one

85 Ajevski, ‘Fragmentation in International Human Rights Law’, 90.
86 cf Lorna McGregor, ‘The Relationship of the UN Treaty Bodies and Regional Systems’ in

Scott Sheeran and Sir Nigel Rodley, Routledge Handbook of International Human Rights Law
(Routledge, 2013), 505–520.
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institution for the monitoring and enforcement of their human rights conven-
tions. Together with sub-regional bodies and institutions with human rights-
related functions, this plethora of monitoring and adjudication bodies requires
close scrutiny for the assessment of fragmentation.

At the international and regional level, there are many such institutions,
with different composition and functions. Looking at the composition of the
bodies, one can distinguish political bodies and expert bodies. Political or
governmental bodies are those institutions composed of representatives of
member states, often ambassadors or high-level functionaries, who act on
behalf of their respective governments. On the contrary, expert bodies are
those institutions composed of independent experts who serve in their per-
sonal capacity and should be, therefore, more impartial in their role. Looking
at their functions, one could identify two categories: those bodies having
monitoring and policy-making functions and those having judicial or quasi-
judicial enforcement ones. The former are entitled to monitor the implemen-
tation of the respective human rights treaties as well as to promote human
rights through policies and campaigns. The latter have the responsibility of
ensuring the enforcement of human rights provisions through judicial appli-
cation of the rules. They can be proper courts, judicial bodies or other insti-
tutions having, among others, functions akin to courts, quasi-judicial bodies.

1.3.2.1 International Human Rights Institutions

monitoring bodies Within the UN system, there is an extensive number
of human rights bodies, with different roles and functions. Created in 1993,
the Office of the High Commissioner for Human Rights has quickly become
the primary reference for the human rights promotion and protection policy of
the UN.87 With its mostly clerical and diplomatic support, different human
rights institutions operate, each with a specific function and role. There are
two categories of UN human rights bodies, the Charter-based bodies and the
treaty-based bodies.

The Charter-based bodies include the UN Human Rights Council (estab-
lished in 2006 replacing the Commission on Human Rights) and its monitor-
ing mechanisms. The council is an intergovernmental body, entitled to
strengthen the promotion and protection of human rights and has assumed

87 Daniel Moeckli, Sangeeta Shah and Sandesh Sivakumaran (eds), International Human Rights
Law (Oxford University Press, 2010), 388–391; Ilias Bantekas and Lutz Oette, International
Human Rights Law and Practice (Cambridge University Press, 2013), 149.
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a leading role in bringing forward the UN human rights agenda. To carry out
its functions, the council benefits from two different monitoring mechanisms,
established by the UN General Assembly. First, the Universal Period Review
(UPR), a state-driven process to periodically assess the status of human rights
in every state.88 Second, the so-called Special Procedures: independent
experts with the task of monitoring the application of certain rights in the
world or the status of human rights in certain countries.89 In addition, the
Human Rights Council established its own complaint procedures, allowing
individuals and groups to submit complaints on human rights violations.90

Furthermore, a number of other political bodies within the UN system bear
human rights functions. This is the case for the Third Committee of the
General Assembly, responsible for social, humanitarian and cultural issues, or
the UN Economic and Social Council (ECOSOC), established by Article
62 of the UN Charter, which regularly addresses human rights issues and
designs public policies to promote them. Within ECOSOC, worth mention-
ing is also the Commission on the Status of Women. Moreover, the General
Assembly or the Security Council also often discuss human rights issues and
adopt important human rights-related declarations or resolutions.91

Some expert bodies, such as the UN Treaty Bodies (UNTBs), also under-
take monitoring functions. However, they will be presented in the following
section since they also carry out quasi-judicial functions.

judicial and quasi-judicial bodies Among the treaty-based
quasi-judicial bodies, ten treaty bodies are currently in force. These commit-
tees, established by the ‘core’ human rights treaties,92 are composed of inde-
pendent experts acting in their personal capacity and monitor and enforce in a
quasi-judicial manner their respective treaties.93 Among them, eight are

88 ibid, 150–160; Moeckli, Shah and Sivakumaran, International Human Rights Law, 360–366.
89 ibid, 367–375; Bantekas and Oette, International Human Rights Law and Practice, 160–168.
90 See Maja Bova, Il consiglio diritti umani nel sistema onusiano di promozione e protezione dei

diritti umani: Profili giuridici e istituziionali (Giappichelli, 2011), 214–224 and the webpage
dedicated to the Complaint Procedures mechanism, www.ohchr.org/EN/HRBodies/HRC/
ComplaintProcedure/Pages/HRCComplaintProcedureIndex.aspx, last accessed on
10 February 2022.

91 Moeckli, Shah and Sivakumaran, International Human Rights Law, 392.
92 This is the label used by the same OHCHR; see www.ohchr.org/EN/ProfessionalInterest/

Pages/CoreInstruments.aspx, last accessed 10 February 2022.
93 The treaty bodies, aimed at the monitoring and enforcement of the core UN human rights

treaties, are the Human Rights Committee (HRC) for the ICCPR; the Committee on
Economic, Social and Cultural Rights (CESCR) for the ICESCR; the Committee on the
Elimination of Racial Discrimination (CERD) for the Convention on the Elimination of All
Forms of Racial Discrimination, the Committee on the Elimination of Discrimination against
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entitled to receive individual complaints against states who accepted their
jurisdiction.94 The Human Rights Committee (HRC) is the most developed and
with the richest case-law, but other bodies, such as theCEDAW, theCommittee on
the Rights of the Child (CRC) and the Committee on the Elimination of Racial
Discrimination (CERD) are equally very active. However, the acceptance of juris-
diction from states is crucial for carrying out their functions. At the time of writing,
116 states ratified the Optional Protocol to the ICCPR, accepting the jurisdiction of
the HRC, 109 the Optional Protocol to CEDAW, but only 37 accepted the
jurisdiction of the CRC and 23 that of the CESCR.95 This is certainly one of the
reasons why the HRC plays a privileged role, in addition of having a very wide
competence ratione materiae, considering that the ICCPR deals with all civil and
political rights for everyone and not only with a specific group of people, such as in
the case of CEDAWor CRC. All these TBs benefit from the assistance and support
of the OHCHR, whose branch on TBs serves as their secretariat.

To complete the picture, the International Court of Justice, while not a proper
human rights court, has often had the opportunity to deal with human rights-
related issues.96

1.3.2.2 European Human Rights Institutions

monitoring bodies Within the Council of Europe (CoE), several bodies
deal with human rights issues. In addition to the Committee of Ministers and

Women (CEDAW) for the Convention on the Elimination of All Forms of Discrimination
against Women, the Committee against Torture (CAT) for the Convention against Torture
and Other Cruel, Inhuman and Degrading Treatment, the Committee on the Rights of the
Child (CRC) for the Convention of the Right of the Child, the Committee on Migrant
Workers (CMW) for the International Convention on the Protection of the Rights of all
Migrant Workers and Members of Their Families, the Committee on the Rights of Persons
with Disabilities (CRPD) for the International Convention on the Rights of Persons with
Disabilities, the Committee on Enforced Disappearances (CED) for the International
Convention for the Protection of All Persons from Enforced Disappearances and the
Subcommittee on Prevention of Torture and other Cruel, Inhuman or Degrading Treatment
or Punishment (SPT) for the Optional Protocol of the Convention against Torture (OPCAT).

94 For the HRC, the CEDAW, the CRC, the CRPD and the Committee on Economic Social
and Cultural Rights (CESCR), a state accepts their jurisdiction by ratifying a specific Optional
Protocol. Differently, for the other TBs, a state should make a declaration as established by
Article 22 of CAT, Article 14 of CERD, Article 31 of CED and Article 77 of CMW.

95 Data updated to the 10 February 2022, available on the OHCHR website at http://indicators
.ohchr.org.

96 See, among others, John R. Crook, ‘The International Court of Justice and Human Rights’
(2004) 1 Northwestern Journal of International Human Rights 1.
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the Parliamentary Assembly, the two political bodies representing the member
states, there are four monitoring bodies composed of independent experts.
These are the European Committee for the Prevention of Torture (CPT), the
Committee of Experts of the European Charter for Regional or Minority
Languages, the Steering Committee for Human Rights (CDDH) and the
Commissioner for Human Rights.

This adds to the human rights institutions established within the European
Union (EU). In particular, worth mentioning are the EU Agency for
Fundamental Rights and the Committee on Citizens’ Freedoms and Rights,
Justice and Home Affairs working within the European Parliament.

judicial and quasi-judicial enforcement bodies The enforcement
of the European normative framework, in particular of the ECHR and the
European Social Charter, is carried out by two expert bodies: the European
Court of Human Rights and the European Committee of Social Rights
(ECSR).97

First established in 1959, the ECtHR has repeatedly been strengthened and
developed through different protocols. In 1998, Protocol No. 11 replaced the
original two-tier structure comprising the Court and the Commission on
Human Rights with a single full-time Court. This change put an end to the
Commission’s filtering function, enabling applicants to bring their cases
directly before the Court. The ECtHR has jurisdiction over any allegation
of violation of the ECHR committed by any one of the forty-seven state parties.
Differently from the UNTBs, the ECtHR issues legally binding judgments for
its member states. This factor significantly reinforces the authority of the
Court in the view of the applicants, being often a guarantee for efficiency
and effectiveness.98

Under the aegis of the CoE, the ECSR is required to monitor and enforce
the European Social Charter and to consider collective complaints about
violations of the Charter by the state parties. However, the conclusions of
the ECSR are not binding for the states, unless the Committee of Ministers, a
clear political body, decides to give them a binding force on a case-by-case
basis.99

97 Paolo Carrozza and Dinah Shelton (eds), Regional Protection of Human Rights (Oxford
University Press, 2013), 13–48.

98 ibid, 20.
99 For a detailed explanation of the functioning of the European Committee of Social Rights see

David John Harris and John Darcy, The European Social Charter, 2nd ed. (Transnational
Publishers, 2001) and Oliver De Schutter (ed), The European Social Charter: A Social
Constitution for Europe (Bruylant, 2010).
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Within the European Union machinery, the only judicial enforcement
body is the European Court of Justice (ECJ). While not explicitly dedicated
to human rights, it has recently moved more and more to the interpretation
and application of human rights provisions, both belonging to the EU’s corpus
legi and the ECHR’s one.100

1.3.2.3 American Human Rights Institutions

monitoring bodies In the Americas, the structure is similar. The
Organization of American States is the main regional body on international
affairs with competence on human rights as well. Its Secretary General and
the General Assembly, both highly political bodies, can play a key role in
fostering human rights in the region.101

The monitoring functions are mainly delegated to the Inter-American
Commission on Human Rights (IACommHR), an expert body that establishes
Special Rapporteurs and working groups for monitoring specific issues or
countries. Furthermore, under the coordination of the IACommHR, there
are specific monitoring bodies such as the Inter-American Commission of
Women and the Committee for the Elimination of All Forms of
Discrimination against Persons with Disabilities.102

judicial and quasi-judicial enforcement bodies The ACHR estab-
lished, in its Chapter VII, an Inter-American Commission on Human Rights
to ‘promote the respect and [to] defen[d] human rights’.103 Among its func-
tions, it can take actions following petitions and communication received by
‘any person, group of persons or any nongovernmental entity [. . .] containing
denunciations or complaints of violation of [the] Convention by a State
Party’.104 The Commission began functioning in 1960 with quasi-judicial
functions, issuing non-binding views. However, Chapter VIII ACHR envisages
also the establishment of a Court, the Inter-American Court of Human Rights.
Granted full judicial powers and composed by independent judges, the
IACtHR can hear any case submitted by a state party or by the Commission

100 Javaid Rehman, International Human Rights Law, 2nd ed. (Pearson, 2010), 248–251.
101 Par Engstrom and Courtney Hillebrecht (eds), The Inter-American Human Rights System: The

Law and Politics of Institutional Change (Routledge, 2020).
102 Carrozza and Shelton, Regional Human Rights, 55–64.
103 ACHR, Article 41.
104 ibid, Article 44 (emphasis added).

34 Introducing & Assessing Fragmentation and Convergence in IHRL

https://doi.org/10.1017/9781009090964.005 Published online by Cambridge University Press

https://doi.org/10.1017/9781009090964.005


against any state that accepts its jurisdiction.105 Differently from those of the
Commission, the judgments of the Court are legally binding. Moreover, the
Protocol of San Salvador on economic, social and cultural rights extended
the jurisdiction of the Commission and the Court to the social and economic
rights contained therein.106

1.3.2.4 African Human Rights Institutions

monitoring bodies The African human rights institutional framework
very much mirrors that of the Americas. Within the African Union (AU),
the Assembly of the Union and the Executive Council are political bodies
representing the member states. Worth mentioning is also the Pan-African
Parliament, which is democratically elected by the citizens of the member
states and may have a boosting and policy-making role for enhancing human
rights in the continent.107

The African Commission on Human and Peoples’ Rights (ACommHPR)
has the duty to monitor the African Charter and other regional human rights
provisions. Like the IACommHR, the ACommHPR also can establish Special
Rapporteurs, Working Groups and Committees. In addition, a specific
Committee on the Rights and Welfare of the Child has been established to
enforce the respective Charter.108

judicial and quasi-judicial bodies The ACommHPR also has quasi-
judicial functions and until recently was the only enforcement body available.109

However, in 2004, the African Court on Human and Peoples’ Rights (ACtHPR)

105 The states recognising the jurisdiction of the Court are twenty-two. Data available at www.cidh
.org/Basicos/English/Basic4.Amer.Conv.Ratif.htm, last accessed 10 February 2022.

106 Additional Protocol to the American Convention on Human Rights in the area of Economic,
Social and Cultural Rights ‘Protocol of San Salvador’, San Salvador, 1978, English version
available at www.oas.org/juridico/english/treaties/a-52.html, last accessed 10 February 2022. As
of today only 16 countries ratified it.

107 Morris Kiwinda Mbondenyi, International Human Rights and Their Enforcement in Africa
(LawAfrica Publisher Ltd, 2011), 285; Bonolo Ramadi Dinokopila, ‘The Pan-African Parliament
and African Union Human Rights Actors, Civil Society and National Human Rights
Institutions: The Importance of Collaboration’ (2013) 13 African Human Rights Law Journal
302.

108 African Charter on the Rights and Welfare of the Child, adopted on 1 July 1990 and entered
into force on 29 November 1999, available at www.au.int/en/treaties, last accessed 10
February 2022.

109 Frans Viljoen, International Human Rights Law in Africa (Oxford University Press, 2012),
288–466.
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entered into force. Applications to the Court may be made by the
ACommHPR or other African intergovernmental organisations, by states
who have lodged (or against whom has been lodged) a complaint before the
Commission and by states whose citizen is a victim of a human rights viola-
tion. Applications may also be submitted directly by individuals and by NGOs
with Observer Status before the African Commission, however only against
those states who have made a specific declaration.110 The Court issues binding
judgments for its state parties, significantly strengthening the enforcement
procedures in the African system. Moreover, the African Court has a wide
jurisdiction. Article 3, Additional Protocol reads, ‘[T]he jurisdiction of the
Court shall extend to all cases and disputes submitted to it concerning the
interpretation and application of the Charter, this Protocol and any other
relevant Human Rights instrument ratified by the States concerned’.111 It is
certainly a unicum for a regional human rights body to have such an extended
jurisdiction over international instruments, as explored in Chapter 4.
However, it should be underlined that only a few states ratified the Protocol
so far, thus giving the Court jurisdiction over only twenty-four states.112

1.3.2.5 Other Regional and Sub-regional Human Rights Institutions

In addition, even less developed human rights regional systems have their own
institutions. For example, the ASEAN established an Intergovernmental
Commission on Human Rights, and the Arab League recently approved the
statute of an Arab Court for Human Rights.113

Furthermore, there are also sub-regional judicial bodies that, even without
an explicit human rights mandate, monitor the compliance of their member
states with international and regional human rights obligations. An example is
the rich sub-regional African system including the East African Court of
Justice (EACJ), the Southern African Development Community (SADC)
and Tribunal and the ECOWAS Community Court of Justice.114 The recent

110 ibid, 426–434.
111 Article 3, Protocol to the African Charter on Human and Peoples’ Rights on the Establishment

of the African Court on Human and Peoples’ Rights, 9 June 1998, English version available at
www.achpr.org/instruments/court-establishment/#3, last accessed 10 February 2022
(emphasis added).

112 For the status of signature, accession and ratification of the Protocol see www.achpr.org/
instruments/court-establishment/#3, last accessed 10 February 2022.

113 Joe Stork, ‘New Arab Human Rights Court Is Doomed from the Start’, International Business
Times, 26 November 2014.

114 Solomon T. Ebobrah, ‘Litigating Human Rights Before Sub-Regional Courts in Africa:
Prospects and Challenges’ (2009) 17 African Journal of International and Comparative Law 79;
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development of these bodies brought to the attention the occurring of overlap-
ping jurisdictions,115 which facilitate the emergence of contrasting interpret-
ations and application of similar or same provisions.

1.4 fragmentation and convergence versus relativism
and universality: a reconciling understanding

1.4.1 The Debate on Universality and Relativism of Human Rights

One of the defining elements of human rights is their universality. Yet,
scholars and practitioners have long debated over the meaning and applica-
tion of this concept to human rights, without reaching a conclusion. The
1948 Universal Declaration of Human Rights considers, even in the title,
universality as a foundation for human rights and the 1993 Vienna
Declaration reiterated its importance by affirming that ‘all human rights are
universal, indivisible, interdependent and interrelated’.116

Yet, the understanding of what this universality entails, and, consequently,
whether it should be pursued and wished for, has been at the centre of a long-
standing debate. While a detailed discussion of the meaning and value of
universality goes beyond the scope of this book, I will briefly recall the main
elements of the current debate on the matter to understand how it relates to
judicial convergence and fragmentation.

The Oxford Dictionary defines universal as ‘of or belonging to or done by
all persons or things in the world or in the class concerned, applicable to all
cases’, thus invoking the concept of all-inclusiveness. This would mean that
universal human rights are to be applied to everyone (universal application
ratione personae) and everywhere (universal application ratione loci) and are,
therefore, linked to the principle of equality and non-discrimination.117 Other
scholars respond with a formal or functional definition. The former considers
that human rights are universal if all (or almost all) states in the world have
formally accepted human rights obligations through the ratification of

Solomon T Ebobrah, ‘Human Rights Developments in African Sub-Regional Economic
Communities during 2012’ (2013) 13 African Human Rights Law Journal 178.

115 This is the case, for instance, of some African countries that are party of sub-regional, regional
and UN conventions as well as under the jurisdiction of the respective enforcement bodies.

116 Vienna Declaration and Programme of Action Adopted by the World Conference on Human
Rights in Vienna on 25 June 1993, Part I, 5.

117 Jack Donnelly, Universal Human Rights in Theory and Practice (Cornell University Press,
1989), 1.
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international treaties and conventions.118 On the contrary, the functional
definition considers that human rights need to be universal to be recognised
and respected by states. Therefore, universality in this case is the needed
attribute to human rights for them to be effective and, in the words of
Donnelly, to provide ‘attractive remedies for some of the most pressing
systemic threats to human dignity’.119

These definitions are not forcibly in contrast with each other, but they
could lead to different conclusions when challenged by opposite claims.
Indeed, in addition to the challenges of its definition, the concept of univer-
sality of human rights has received significant backlash from critical theories,
claiming that its origin and foundations were biased and a representation of a
limited vision and approach. One of the main critiques moved to the principle
of universality of human rights is that of cultural relativism. This focuses on
the fact that human rights are historically a Western conception and have
been codified as such in a Western-dominated and imperialistic world.
Therefore, they do not really reflect a ‘universal’ understanding of which
rights should be granted to human beings across the globe. Cultural relativism
relies on the assumption that there is an infinite cultural variability and it is
impossible to use absolute paradigms to judge behaviours, as they are only
valid within a specific culture.120 According to cultural relativists, the univer-
sality of human rights is a way to impose a specific set of values (in particular
western values) to other peoples.121 As such, universality should be set aside in
favour of a pluralistic conception of different culture-based human
rights understandings.

Similar concerns about the non-inclusiveness of human rights as historic-
ally developed and codified, and perpetrated through the idea of universality,

118 Clarence Dias, ‘The Universality of Human Rights: A Critique’ (1993) 103 Lokayan Bulletin 44;
Catherine Powell, ‘Symposium in Celebration of the Fiftieth Anniversary of the Universal
Declaration of Human Rights, Introduction: Locating Culture, Identity and Human Rights’
(1990) Columbia Human Rights Law Review 206; Louis Henkin, ‘The Universality of the
Concept of Human Rights’ (1989) The Annals of the American Academy of Political and Social
Science 506, 10–16.

119 Jack Donnelly, ‘The Relative Universality of Human Rights’(2007) 29 Human Rights Quarterly
2, 281–306, 288.

120 Abdullahi Ahmed An-Na’im, ‘Islam and Human Rights: Beyond the Universality Debate’
(2000) 94 American Society of International Law Proceedings 95; Arati Rao, ‘The Politics of
Gender and Culture in International Human Rights Discourse’ in Julie Peters and Andrea
Wolper (eds), Women’s Rights, Human Rights: International Feminist Perspectives (Routledge,
1995), 167–175; Paul W. Kahn, The Cultural Study of Law: Reconstructing Legal Scholarship
(Chicago University Press, 1999).

121 See, among others, Ferdinand Teson, ‘International Human Rights Law and Cultural
Relativity’ (1985) 25 Vanderbilt Journal of International Law 869, 893.
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has also been raised by feminist, queer and LGBTQI scholars.122 In particular,
as Otto points out, the affirmation of an unquestionable universality has
resulted in a dominance of the rights of first generation and an acceptance
of lower standards for the further generation rights. This has slowed the
affirmation of the rights of non-dominant groups (women, indigenous people,
LGBTQI communities, etc.) and has erased the critiques from those scholars
‘on the margins of modernity’.123

The two concepts of universality and relativism seem to be impossible to
reconcile. However, some scholars have attempted to understand how they
can be conceptualised not in conflict with each other. For instance, Nathan
used the language of tempered universalism124 or Brems that of inclusive
universality,125 to accommodate the instances of both sides and show that a
reconciliation is possible. Henkin argues that the idea of human rights is
undoubtedly universally accepted, politically and legally, while the single
human rights (e.g. freedom of expression or prohibition of discrimination)
are not. Yet, he does not consider that the latter affects the former.126 Likewise,
Donnelly introduced the concept of ‘relative universality’.127 This describes a
scenario where human rights are universal at the concept level, but they are
more ‘particular’ at the level of conception and inevitably more relative and
diversified at the level of implementation. Such an understanding could
support a harmonised view of the two concepts where universality and relativ-
ism are two sides of the same coin and, instead of threatening each other, they
complement and strengthen each other. However, not everyone is convinced
by this reconciliation attempt. Goodhart, for instance, has suggested abandon-
ing the terminology of universality and relativism altogether to improve the
human rights debate.128 Similar critical voices, such as the one of Otto, point
out that the traditional debate between universality and cultural relativism has
been ‘fuelled by competing versions of capitalism rather than by a desire to

122 Po-Han Lee, ‘LGBT Rights versus Asian Values: De/re-constructing the Universality of Human
Rights’ (2016) 20 The International Journal of Human Rights 7, 978–992; Anne Orford (ed),
International Law and Its Others (Cambridge University Press, 2006).

123 Diane Otto, ‘Rethinking the Universality of Human Rights Law’ (1997) 29 Columbia Human
Rights Law Review 1, 3.

124 Andrew J. Nathan, ‘Universalism: A Particularistic Account’ in Lynda S. Bell, Andrew J.
Nathan and Ilan Peleg (eds), Negotiating Culture and Human Rights (Columbia University
Press, 2001), chapter 13.

125 Eva Brems, Human Rights: Universality and Diversity (Kluwer Law International, 2001).
126 Henkin, ‘The Universality of the Concept of Human Rights’.
127 Donnelly, ‘The Relative Universality of Human Rights’.
128 Michael Goodhart, ‘Neither Relative nor Universal: A Response to Donnelly’ (2008) 30

Human Rights Quarterly 1, 189–193.
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address issues of cultural diversity’ and had the only merit of reproducing ‘a
masculinist narrative of legitimation’ to the detriment of women and margin-
alised groups.129 Yet, she argues in favour of a transformative universality,
based on the acknowledgement of the post-structuralist nature of human rights
and their conception and understanding as a continuous dialogue.130

1.4.2 What Is the Relationship between Convergence and Fragmentation and
Universalisms and Relativism?

In light of this debate on universality versus relativism, the next question to
answer is what is their relationship with convergence and fragmentation.
Simply stating that convergence equals universality and fragmentation relativ-
ism would be an excessive simplification.

Whatever the definition and understanding of universality, it is undoubted
that the more convergence we have within IHRL, the more the claim for
universality is confirmed and supported, showing that human rights are
applied and interpreted uniformly across the globe. Likewise, judicial frag-
mentation could be seen as the result of different local understanding of
human rights, influenced by social, religious, cultural and historical factors,
thus fostering the idea of relative human rights in time and space. That said,
one should reflect on the level and scope of these two sets of concepts.
Universality and relativism operate at a theoretical and conceptual level, as a
sort of regulatory principles. On the contrary, convergence and fragmentation
are rather operational and practical descriptions of judicial phenomena, that
is, convergent or contrasting judgments between two or more bodies.
Nevertheless, they may suggest some changes in what we consider universal
due to the dynamic and continuing evolving nature of what it means. If we
have convergence of case-law on a specific interpretation of IHRL that
diverges from its ‘universal’ understanding, this may suggest that we need to
change what we believe is universal. Therefore, I believe that the simple
equivalence between the two set of terms and the attempt to use the study
of convergence and fragmentation to bolster universality or relativism’s view is
not accurate but, even more importantly, is counterproductive and pointless.
Indeed, the approach suggested by Donnelly of reconciling universality and
relativism through an understanding of both being fundamental pieces in the
IHRL deployment in practice is much more convincing and fitting to the
debate on convergence and fragmentation. Universality, hence convergence,

129 Otto, ‘Rethinking the Universality of Human Rights Law’, 6–15.
130 ibid.
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understood in a transformative and dynamic way as suggested by Otto, should
remain a general regulatory concept to guide IHRL interpretation but relativ-
ism and fragmentation could, and should, well arise when needed to respond
to specific local needs and to ensure that IHRL delivers on its goal to protect
and promote human rights.

conclusion

The extensive scholarly debate on fragmentation in IL suggests that fragmen-
tation could equally spread to IHRL. The previous analysis shows that the
IHRL framework offers a fertile ground for fragmentation to arise due to the
significant proliferation of human rights norms and institutions both at the
international and at the regional level. Despite this proliferation of normative
frameworks, normative fragmentation does not appear to be as alarming as one
could have expected. This is mainly due to the vagueness and broadness of the
text of most human rights provisions that may equally bring convergence or
fragmentation depending on the interpretation given to them. It follows that
the role of adjudicatory bodies becomes key and their proliferation may
further increase the likelihood of judicial fragmentation possibly leading to
adverse consequences both for the IHRL system and for the individuals’
protection. The following chapter will assess whether these concerns about
judicial fragmentation in IHRL are actually confirmed or if, instead, the
regional and international adjudicatory bodies bring convergence with
their interpretations.
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