
Editorial 

Financing Long-Term Care for the 
Elderly: Am I Your Parents' Keeper? 
by Marshall B. Kapp,  J.D., M.P.H.  

T a k e n  together, the articles in this 
issue of Law, Medicine &Health Care 
graphically illustrate that in the 
sphere of long-term care for the el- 
derly, perhaps more than in any other 
aspect of health care delivery, society 
has tried to "have its cake and eat it 
too." It is time that we begin to make 
some difficult choices. 

First, federal and state governments 
have pervasively regulated every as- 
pect of the long-term care industry in 
the name of quality control and resi- 
dents' rights. As the articles hy Sandra 
Johnson and Timothy Jost make clear. 
the calls for even more extensive and 
restrictive regulation enjoy strong 
support from many who purport to 
advocate on behalf of nursing home 
residents. The costs of complying 
with and enforcing such regulations 
have not been determined with exact- 
itude. It is safe to assume, on the ba- 
sis of both our logic and experience, 
that fulfilling and enforcing legal 
quality control requirements in long- 
term care effectively and seriously 
does entail some level of extra finan- 
cial expenditure. 

Second, Elias Cohen's fine contri- 
bution in this issue discusses our 
commitment, in theory if not in im- 
plementation, to the constitutional 
and ethical right of the older individ- 
ual to attain access to appropriate 
long-term care services in the envi- 
ronment that is the least restrictive of 
that person's claim to autonomy. If 
we heed Cohen's suggestion and cre- 
ate a meaningful continuum of long  
term care services from which the 
older individual and his advocates 
may choose according to particular 
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preferences and needs, we can expect 
that here too the economic costs of 
long-term care will escalate. 

Juxtaposed with the Johnson, Jost, 
and Cohen pieces is that of Norman 
Daniels,' which reminds us that, even 
as we call for reforms of long-term 
care that would inevitably involve the 
spending of more money in pursuit of 
quality and freedom, we still strug- 
gle-largely unsuccessfully-with the 
question of how to finance our cur- 
rent, deficient long-term care non-sys. 
tem. There exists a dissociation be- 
tween, on one hand, our  rhetoric and 
our regulation regarding rights borh 
to and within longterm health care 
and, on the other hand, our willing- 
ness to decide upon and carry 
through with the means of adequately 
financing a system that provides those 
rights. Even the President's Commis- 
sion for the Study of Ethical Problems 
in Medicine and Biomedical and Be- 
havioral Research expressly evaded 
the opportunity to try to reconcile 
thinking about rights (benefits) and 
costs in the context of long-term care, 
although it did tackle this tension in 
other areas.2 When looked at in con- 
cert, the ideas propounded in this is- 
sue of Law, Medicine & Health Care 
show how legally, ethically, and polit. 
ically counterproductive and unac- 
ceptable is this evasion. 

A reconciliation of our notions of 
quality control, freedom of choice, 
and long-term care financing may be 
achieved in a variety of ways, but the 
methodology awaits first a clarifica- 
tion of our underlying values. We 
must decide how much these benefits 
are worth to us before we can strug- 
gle with how to obtain the purchase 
money. 

Potential mechanisms for financing 
long-term care for the elderly 
abound? The range encompasses the 
purely private market-place, filial re- 

sponsibility requirements,' compre- 
hensive coverage through Social 
Health Maintenance Organizations 
(SHMOs): private long-term care 
insurance6 (which states could legally 
compel private health insurers to of- 
fer in conjunction with their other 
benefits),' life or continuing care 
communities," more substantial fund- 
ing of Medicare9 and Medicaid'" for 
long-term care, and new sources of 
government funding such as Title 21 
of the Social Security Act or universal 
national health insurance. We can as- 
sign responsibility in any way that we 
choose to the individual, the family, 
the private sector, or the public. 

N o  particular ideology or financing 
methodology is advocated in this edi- 
torial. Rather, what is urged is some 
long-absent direction and rationality 
in longterm care policy; this is a plea 
for ideological clarity, whatever the 
value scheme adopted. 1 may or may 
not be your parents' keeper. Either 
way, our principles and the choices- 
choices that must deal simultaneously 
with the forces of autonomy, quality, 
and cost-that carry out those princi- 
ples, must be developed and made 
public. What is no longer tolerable is 
our current hypocritical demands for 
regulatorily enforced, unlimited long- 
term care quality and freedom with- 
out a corresponding willingness to ar- 
range payment for the associated 
costs of those benefits. 
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Cost Containment and 
Humanizing Medicine 
Dear Editors, 

book review essay in the April issue 
concerning the attorney's role in 
helping to humanize medicine. How- 
ever, the medical profession is getting 
mixed messages from society in this 
era in which cost containment is a key 
goal, with physicians being told they 
are participants in a competitive in- 
dustry in which traditional business 
precepts are to be followed. Convinc. 
ing physicians to devote more time 
(for that is what a caring approach 
will require) in interacting with their 
patients is no small task. Who would 
relish accepting the responsibility to 
urge a physician to be more attentive, 
and listen more, to his patients, when 
the physician has been recently solic- 
ited to enter a Preferred Provider Ar- 
rangement, which will lower his reve- 
nue per item of service in order to 
maintain and, perhaps, to increase his 
patient population? 
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I read with interest Marshall Kapp's 

Heart Transplantation in 
Massachusetts and the Prince of 
Denmark 
Dear Editors: 

A Shakespearean controversy has 
evolved between George Annas, 
Chairman of the Massachusetts Task 
Force on Organ Transplantation, and 
some Massachusetts health care pro- 
viders. The Task Force, in its report 
published in the February issue, has 
opted for a Procrustean measure and 
has chosen to "restrict the total num- 
ber of transplants" to fit the demands 
on  health care financing in the state. 
Professor Annas, also in the February 
issue, says that his physician col- 
leagues quote Hamlet in defense of 
transplantation: "Diseases desperate 
grown by desperate appliances are re- 
lieved or not at all." The Chairman's 
preference is for the King's earlier 
speech: 'How dangerous is it that this 
man [organ transplantation] goes 

loose! Yet must not we put the strong 
law on him. He's loved of the dis- 
tracted multitude. . . . " (1V.iii). 

Hamlet's fatal flaw was ambiva- 
lence. His quest for justice was 
marred by indecision. The Task Force 
choice for propter hoc limitation of 
heart transplantation is exemplaq of 
the Hamlet Syndrome. The plan 
would fund an indicated health care 
intervention for only some of the 
time, and is a clear case of halfway 
decision making. This outcome de- 
rives from concern that transplanta~ 
tion is a halfway technology. I t  is also, 
according to Professor Annas, "ex- 
treme and expensive," and time IS 

needed "to persuade the public that a 
free-for-all in organ transplantation is 
reckless, while a controlled system 
has pay-offs in terms of quality care, 
equity, and cost savings." The Report 
of the Massachusetts Task Force none- 
theless acknowledges the relative suc- 
cess of heart transplants and renal 
transplants compared to other types 
of emerging transplantation technol. 
ogy. The expense of the Medicare- 
funded End-Stage Renal Disease pro- 
gram notwithstanding, renal trans- 
plantation represents only 10 percent 
of end-stage renal disease manage- 
ment and results in satisfactory levels 
of rehabilitation among a population 
for which death and dialysis are the 
alternatives.' Heart transplantation, a 
newer technology, has had increasing 
success, with Dr. Shuniway's group 
reporting an estimated five-year sur- 
vival in approximately two-thirds of 
cases2 Liver transplantation has been 
less effective but the results are en-  
couraging with dramatic improvement 
in many cases. 

One factor which beclouds the area 
of heart transplantation is the d e c i ~  
sion in 1980 by the trustees of Massa- 
chusetts General Hospital to abstain 
from heart transplantation. The deci- 
sion, since reversed, was strongly in- 
fluenced by a minority viewpoint 
among the clinical staff of the hospi- 
tal that preventive health care meas- 
ures were a priority in the health care 
system. The schism between propo- 
nents of primary preventive care and 
advocates of assertive tertiary inter- 
vention parallels the division between 
"old liberalism" and "new conserva- 
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