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Abstract

This article explores historical and legal approaches to past society, asking what each has
to offer the other. Using early modern midwives’ oaths as a case study, it examines the
extent to which the law shapes everyday life and society, and vice versa allowing us to situ-
ate early modern midwives at the intersection of a number of important and competing
seventeenth-century institutions including state, church, society, and profession. We argue
that a historico-legal approach to the practices of seventeenth-century midwives demands
a reconsideration of the historiography of medical ethics and of the professions more
broadly. It situates midwives as holders of formal office, and agents of the emergent
early modern state and encourages reflection on the nature of ethical practice, and profes-
sional regulation within their social, cultural, and political context.

1. Introduction

The law is an inescapable part of life. It shapes the worlds of work, of rest, and of
play in ways that reach every social level both fairly and unfairly. For over a decade,
socio-legal scholars have understood the relationship between law and everyday life
to be mutually constituted in a dynamic and emergent process, rather than the
imposition of the former upon the latter. Law-thought and legal relations, it is
argued, dominate self-understandings and understandings of one’s relationship
to others. Humans internalise the law’s meanings. To cite Clifford Geertz the law
‘colonises our souls’." If people’s identities and relationships are crafted out of legal
ideas, then even situations without obvious legal meaning cannot escape the con-
stitutive power of the law. To fulfil a social role, to be a wife, a doctor, a consumer,
all tacitly implicate the law.” Laws not only reflect dominant socio-cultural norms
and expectations, they are also shaped by them. ‘In entering the realm of lived
experience’, argues Patricia Ewick, ‘legal rules are articulated within particular
social and historical contexts that shape the law’s effects’.” As such, legal documents
offer a window into the moment in which they were drafted and executed.
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For historians, then, the theory of law and everyday life offers an opportunity to
see the mutually constitutive relationship between lawmakers, and those subject to
the law in the past. This article applies the methodologies of ‘law and everyday
life’ to the oath sworn by midwives in seventeenth-century England. Despite being
a form of legal document, the midwives’ oath offers a valuable way to study a
range of important patterns of change during a crucial period in the formation of
the state, and of the medical professions. Taking a socio-legal approach allows us
to more thoroughly ground what has been recognised as the midwives’ office in social
relationships, in state hierarchies and formation, and in the medical professions and
the development of medical ethics. It allows us to think about law-making as a col-
lective endeavour, and the way in which the law’s presence in everyday life is a source
of hegemonic power, while simultaneously exposing the law to forms of resistance,
subversion, or challenge. We argue that it is possible to see the law’s impact on every-
day life in the oath, but that it also makes visible everyday life’s impact on the law and
on legal documents. This, we suggest, goes some way to explain the incongruities of
the midwives’ oath particularly when it is compared to the oaths of other office-
holders, and to the oaths of the medical professions in this period.

2. The midwives’ oath

You shall sweare, First, that you shall be diligent and faithfull, and readie to
helpe every Woman labouring of Childe, as well the poore as the riche; and
that in time of necessitie, you shall not forsake or leave the poore woman,
to go to the Rich.

2. Item, You shall neither cause nor suffer any woman to name, or put any other
Father to the childe, but onely him which is the very true Father thereof indeed.
3. Item, you shall not suffer any woman to pretend, faine, or surmise herselfe to
be delivered of a Childe, who is not indeed; neither to claime any other womans
Childe for her owne.

4. Ttem, you shall not suffer any Womans Childe to be murdered, maimed, or
otherwise hurt, as much as you may; and so often as you shall perceive any perill
or jeopardie, either in the Woman, or in the Childe, in any such wise, as you
shall be in doubt what shall chance thereof, you shal thenceforth in due time
send for other Midwifes and expert women in that facultie, and sue their advice
and counsell in that behalf.

5. Item, that you shall not in any wise use or exercise any manner of Witchcraft,
Charme; or Sorcery, Invocation, or other Prayers than may stand with Gods
Laws and the Kings.

6. Item, you shall not give any counsel, or minister any Herbe, Medicine, or
Potion, or any other thing, to any Woman being with Childe whereby she
should destroy or cast out that she goeth withal before her time.

7. Item, You shall not enforce any woman being with childe by any paine, or by
any ungodly ways or meanes, to give you nay more for your paines or labour in
bringing her a bed, then they would otherwise do.

8. Item, you shall not consent, agree, give, or keepe counsell, that any woman be
deliverd secretly of that which she goeth with, but in the presence of two or three
lights readie,
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9. Item, you shall be secret, and not open any matter appertaining to your Office
in the presence of any man, unless necessity or great urgent cause do constrain
you to do so.

10. Item, if any childe bee dead borne, you yourselfe shall see it buried in such
secret place as neither Hogg nor Dogg, nor any other Beast may come unto it,
and in such sort done, as it may not be found or perceived, as much as you may;
And that you shall not suffer any such childe to be cast into the Jaques or any
other inconvenient place.

11. Item, if you shall know any Midwife using or doing any thing contrary to
any of the premises, or in any other wise than shall be seemely or convenient,
you shall forthwith detect open to shew the same to me [the bishop] or my
chancellor for the time being.

12. Item, you shall use yourself in honest behaviour unto the woman being law-
fully admitted to the roome and Office of a Midwife in all things accordingly.
13. Item, That you shall truly present to myselfe, or my Chancellor, all such
women as you shall know from time to time to occupie and exercise the
roome of a Midwife within my foresaid Diocese and jurisdiction of [name of
Diocese] without my License and admission.

14. Item, you shall not make or assigne any Deputie or Deputies to exercise or
occupie under you in your absence the Office or roome of a Midwife, but such
as you shall perfectly know to be of right honest and discreet behaviour, as also
apt, able, & having sufficient knowledge and experience to exercise the said
roome and Office.

15. Item, you shall not be Privie, or consent, that any Priest, or other partie, shall
in your absence, or in your companie, or of your knowledge or sufferance,
Baptise any child, by any Masse, Latine Service, or Prayers, than such as are
appointed by the Lawes of the Church of Englande; neither shall you consent,
that any child, born by any woman, who shall be delivered by you, shall be car-
ried away without being Baptised in the Parish by the Ordinarie Minister, where
the said child is borne unless it be in the case of necessitie, Baptised privately,
according to the Booke of Common Prayer; but you shall forthwith upon under-
standing thereof, either give knowledge thereof to me the said Bishop, or my
Chancellour for the time being.

All of which Articles and Charge you shall faithfully observe and keepe, so help
you God and by the contents of this Booke [the Bible].

The Book of Oaths and The Severall forms thereof, both Antient and Modern.
(London: W Lee, M Walbancke, D Pakeman, and G Bedle, 1649), pp. 284-290.

3. Why early modern midwives?

Midwives were subject to a system of episcopal licensing from early in the sixteenth
century. The system had been in place since at least 1512, approximately the same
time as authority for the oversight of physicians and surgeons was given to the epi-
scopy by an Act concerning Phesicions and Surgeons (3 Hen.VIILcxi).* Midwives
were not mentioned in the Act, nor to our knowledge was there any formal provi-
sion of canon law relating to the licensing of midwives. The Church therefore had
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no express authority from either canon or secular law to issue licences for midwif-
ery, yet by the middle of the sixteenth century midwives had been subsumed into
the episcopal licensing system.” In order to obtain a licence to practise, a midwife
was required to complete an informal apprenticeship to a licensed midwife.® Upon
application she would be examined by the local bishop and/or his deputy and
potentially a number of local medical men or clergy.” The aspiring midwife
would then be required to present both written and oral testimonials from ‘honest
women of great gravitie’ that they had attended during their apprenticeship.® This
requirement was not applied to either surgeons or physicians, making the evidence
of fitness to practise more onerous for midwives than for medical practitioners.
Should everything be to the bishop’s (or his representative’s) satisfaction, the mid-
wife would be required to pay a substantial fee (between £1 and £2 in London
according to Evenden’s research) before swearing her oath.” The resulting licence
was to be retained for presentation at the bishop’s visitations.

The application of midwifery licensing practices was neither uniform nor uni-
versal.'’ Samuel Thomas’ survey of midwives in seventeenth- and eighteenth-
century York has suggested that compliance with licensing practices depended
upon the parish incumbent’s enthusiasm for administrative detail. A midwife, he
found, applied for a licence ‘only when Church officials forced her to do so’."'
Yet, whilst licensing practices were far from uniformly applied, there is evidence
to demonstrate that licensing was widespread. Doreen Evenden identified 170
licensed midwives in London between 1607 and 1641."* David Harley found mul-
tiple incidences of medical men providing license testimonials for midwives to the
parish authorities in Chester."? Julia Allison documented a further 70 midwives
named or identified in provincial parish records across the sixteenth and seven-
teenth centuries, only three of which were explicitly recorded as being unlicensed."*
The lack of uniformity in the application of midwifery licensing practices does not
mean that these practices were inefficient or ineffective. Episcopal licensing require-
ments both derived from and legitimised midwives’ informal practices, providing a
framework against which ‘good’ midwifery practice was measured and therefore
setting the standards for both licensed and unlicensed midwives.'> This framework
was widely understood and appreciated by midwives, by the Church and crucially,
by the communities in which midwives worked.'® Midwives oaths were central
both in articulating this framework of good practice, and in educating the local
community about that framework. Early modern midwives therefore were uniquely
positioned, subject to regulation from both the state and from society.'” The oath
allows us to study this intersection between state and society in some depth and to
understand the pressures that each exerted upon the other. For consistency, we will
primarily refer to the midwives’ oath contained in the 1649 edition of The Book of
Oaths.'® This book was an early attempt to standardise elements of public office
and provide reassurance during a period of great social upheaval. It claims to be
‘very useful for all persons whatsoever especially those that undertake any Office
of Magistracie or publique Imployment in the Commonwealth’. The book was reis-
sued three times by different printers and booksellers between 1649 and 1715."

Historiographical considerations of the midwives’ oath have focused upon mid-
wives’ ability to baptise sickly infants. Forbes suggested that, for the Church ‘the

overriding issue seems at first to have been the proper baptism of the infant’.*
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Guy, meanwhile, proposes that the capacity to baptise brought the midwife onto the
‘frontline of the church’s ministry’ thus ‘inevitably the Church required a central
role in her regulation’.”’ More recently however, Doreen Evenden has suggested
that it is “‘unlikely that ecclesiastical licensing of midwives was undertaken primarily
out of a concern with baptism’.** David Harley acknowledges the role of the mid-
wife’s oath in policing religious conformity but notes that the process of licensing
was ‘not irrelevant to the task of assessing the technical competence of those seek-
ing licenses’.> Julia Allison similarly dismisses the idea that baptism was the pri-
mary concern of the episcopy when licensing midwives.”* The clauses of the
oath on baptismal practice had broader implications for the episcopy, linked as
they were to concerns about conformity to the still precarious Anglican Church.
Thus, the matrons who recommended Isabel Grymes for a midwives’ licence in

1688 made sure to confirm that:

[she] is a person that is conformable to the Church of England and we humbly
Crave your worshipps to graint her a Lycence whereby shee may performe the
office of Midwife for wee whose names are under written doe know her having
had some experience of her to bee a performer well qualified for the undertak-
ing of such an office.”

The Church’s concerns did go beyond the theological in this period. Until the
poor law reforms of the early nineteenth century, the parish was the main unit
of social administration in England. The Church administered parish relief and
maintained social order. It was, therefore, an important enforcer of patriarchal hier-
archies. Historians of women’s work debate the extent to which the medieval period
represented a ‘golden age’ of female employment, but there is widespread agree-
ment that the early modern period saw the emergence of a secondary labour mar-
ket for women, more precarious and poorly paid than their male counterparts.*
Women’s work, noted Judith Bennett, became increasingly defined as work requir-
ing little training or initial capital, that could be done in spare moments around the
demands of young children, and the shared family occupation.”” Midwifery, as a
reasonably well-paid occupation, pursued independently of the household, could
be seen as a threat to patriarchal hierarchies and therefore necessitating regulation.
Recent scholarship by Maria Agren has sought to deepen our understanding of the
relationship between the ubiquitous patriarchal hierarchy and subordination of
early modern life, and married women’s work. Whilst accepting that women’s
work is much harder to identify in the historical record as any occupational marker
is generally subsumed into a descriptor of marital status, Agren suggests that mar-
ried women had much greater access to economic opportunity. Unmarried women,
Agren notes using her ‘verb-based’ method of identifying women’s work, generally
held menial service roles whilst married women might trade, teach, provide accom-
modation, or act as the local midwife.”® Agren’s work has led to an overhaul in the
way historians are identifying work in the historical record. Single occupational
titles have been described as ‘fictions of the archive’, for men as well as women,
with greater historiographical focus being placed upon ‘working identities’ that
emphasise sets of values or ethics shared by groups of workers.”* Working identities
in the early modern period were, suggests Hailwood and Waddell, not a case of
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what you did, but rather how you did it. Looked at from this angle, the midwives’
oath represents a clear statement of working identity, within the constraints of a
patriarchal society and the competing expectations of family, neighbourhood,
church, and state.

4. Law and everyday life

Midwives’” oaths reflected and reinforced their role within the social and ecclesias-
tical hierarchies that governed and regulated early modern lives. Midwifery was one
of the few female roles in early modern society that carried with it a formal occu-
pational status.’® In exchange for this status, midwives were accountable to the state
in the form of the local parish authorities. Unlike physicians, whose primary
accountability was to their colleagues, midwives were required to inform the bishop
of unlicensed practice and, as we shall see, help him to exercise control over
women’s bodies. As such, the midwives’ oath firmly allocated a midwife’s official
allegiance to the regulatory hierarchy in which they operated. This regulatory hier-
archy, as Michael Braddick has shown, relied heavily upon local participation and
co-operation.’’ In these local legal hierarchies, where parish officers had a duty to
uphold socially agreed standards of morality and public order, local officeholders
occupied an important role: identifying transgressions, reporting them to the neces-
sary authorities, and occasionally giving their evidence at court. Yet officeholders,
and local opinion more generally, also shaped the effectiveness of this form of gov-
ernment.”” Officeholders were servants of the crown, but they were also servants of
the local community creating the potential for conflict where their neighbours did
not agree with the laws being enforced upon them.” Without the co-operation of
officeholders such as midwives, laws and regulation might be difficult to enforce.

Several items in the midwives’ oath address questions which today would be
classified as addressing obligations of confidentiality. The tensions between the
social and the legal expectations of midwives are particularly visible in these clauses
which, at first sight, appear contradictory. The oaths’ sweeping demand that mid-
wives ‘be secret, and not open any matter appertaining to your Office in the pres-
ence of any man, unless necessity or great urgent cause do constrain you to do so
[item 9] appears anomalous until it is considered within the broader historical tra-
ditions of birthing, and the gendered nature of reproductive knowledge in this per-
iod. The word ‘secrets’ had long been used to describe female reproductive organs,
and reproductive processes more broadly.** As such, the association with midwives
and ‘secrets’ was longstanding: the use of the term in the oath was therefore a ref-
erence to midwives’ established role as controllers and keepers of reproductive
knowledge and practice, rather than confidentiality in the modern sense.
Moreover, it is notable that the oath’s requirement that midwives maintain secrets
was applicable to the office of midwifery. Confidentiality, a promise to be secret,
was not restricted to the sharing of occupational secrets as it was in surgeon’s
oaths of the period but was articulated in a much broader form. The promise to
keep secrets also encompassed elements of the birthing woman’s confidentiality.
This appears to have been an important factor of ‘good’ midwifery practice as
far as birthing women were concerned. When Nantwich midwife, Anne
Knutsford, was sued for continuing to practice midwifery following the revocation
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of her licence, one of the most common complaints against her was that she
‘revealed the secrets of women both to men and to women’.”” Knutsford’s indiscre-
tions were alleged to include the amount of bleeding that took place during a birth,
the smell of the infant following a delivery, and accusations of women pretending to
be unable to breastfeed to deceive their husbands.”® This suggests that, for the
women of Nantwich at least, the promise to maintain the birthing woman’s confi-
dentiality was valued by local women and therefore a key part of the framework
defining ‘good’ midwifery practice.

While baptism was not the sole, or even the primary, reason for the episcopal
licensing of midwives, its inclusion in midwives’ oaths reminds us that religious
conformity, and the rituals and practices found at what Raymond de Vries has
called the ‘poles of existence’ concerned both the parish authorities, and the state
more broadly.”” By virtue of their social status and the important ‘office’ of midwif-
ery, midwives were allowed to baptise infants where it was thought they might not
survive long enough to be baptised by the local clergyman. Liturgical accuracy was
the focus both before and after the English reformations, though the precise nature
of that liturgy altered several times over the period. Pre-reformation, the concern
was on avoiding witchcraft, or consigning the infant to Limbo through the use of
improper words or actions (either intentionally, or through ignorance). After the
reformations, the focus was on preventing the use of old ways, which might result
in the infant being baptised a Catholic (and therefore destined for Hell).”® As such,
item five of the oath requires that a midwife ‘shall not in any wise use or exercise
any manner of Witchcraft, Charme; or Sorcery, Invocation, or other Prayers than
may Stand with God’s Laws and the Kings.>* Baptism was not the only religious
practice associated with birthing. As a broadly acknowledged moment of mortal
peril for the mother and her child, prayers were often said in the birthing cham-
ber.*” Some midwives also relied upon the use of charms and objects associated
with a safe deliverance from travail.*' Strict prescription of the nature of the reli-
gious rituals of childbirth was of great concern in a period when conformity to
the Church of England was conflated with loyalty to the monarch. Item 15 of
the oath therefore set midwives the task of reporting instances where a child
might be baptised by any Masse, Latine Service, or Prayers, then such as are
appointed by the Lawes of the Church of England’. As such, midwives were
required to act as enforcers of religious conformity.*?

The content of midwives™ oaths therefore reflected not only their increasing
engagement with the state via the parish authorities, but also the state’s ever-
changing concerns. Naomi Tadmor has emphasised the extent of the control exer-
cised by parish officials, particularly over the lives of the poor. She notes ‘it was over
the matters relating to women’s fertility, however, that the closest surveillance was
exercised to forestall any likely charge for child support.”** Three main areas of con-
cern amongst the parish authorities are evident in midwives’ oaths: bastardy and
infanticide; maternal status (and the subsequent authority that that status brings);
and the proper adherence to the Anglican liturgy in the baptism of sickly infants,
and in the burial of stillborn infants. The filiation of illegitimate children was of real
concern to parish authorities throughout the early modern period. The Elizabethan
poor laws required the parish authorities to maintain for life individuals born
within the parish boundaries where their father was not known. Such an
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undertaking could be costly and was therefore to be avoided where possible.
Midwives were ideally situated to both identify and inform the parish authorities
of an infant’s paternal details. Item 2 therefore sets out midwives” duty to inform
the parish of the name of the father should she become aware of it during the
woman’s travail.

Item 2, then, articulates age-old concerns about false accusations of paternity.
Midwives’ social importance in the neighbourhood acquired through their midwif-
ery practice, and their central role in the all-female environment of the birthing
chamber, increased the possibility that they would be in possession of accurate
information about the paternity of illegitimate infants. Conversely, this privileged
access to information about the reproductive lives of the women in their neighbour-
hood also had the potential to threaten law and order in the parish. Midwives were
the only parish officials with access to the birthing chamber. As such, the oath
articulates parish authorities’ fears of subversion. Item 4 therefore forbade mid-
wives to ‘suffer any Womans Childe to be murdered, maimed, or otherwise hurt,
as much as you may’, whilst item 6 cautioned midwives ‘not to give any counsel,
or minister any Herbe, Medicine or Potion, or any other thing, to any Woman
being with Childe whereby she should destroy or cast out that she goeth withal
before her time’. These fears reflected the assumed links between illegitimacy,
secrecy and infanticide that were fundamental in the passing of the Acte to pvent
the murthering of Bastard Children in 1624.** The Act targeted the ‘many lewd
Women that have been delivered of Bastard Children, [who] to avoyde their
shame and to escape punishment, doe secretlie bury, or conceale the Death, of
their children’. The Act provided that if a woman was delivered of a child who if

born alive would be a bastard and she sought in any way to conceal the death of
the child:

So that it may not come to light, whether it is borne alive or not but be con-
cealed, in every such Case the Mother so offending shall suffer Death as in case
of Murther, except such Mother can make pffe [proof] by one Witness at the
least, that the Child (whose Death was by her soe intended to be concealed)
was borne dead [our emphasis].

Women accused under the Act had to prove either that the infant had been born
dead, or that they had not been pregnant. The provisions of this law were reflected
in item 8 of the oath which demanded ‘you shall not consent, agree, give, or keepe
counsell, that any woman be deliverd secretly of that which she goeth with, but in
the presence of two or three lights readie’. As prosecutions under the terms of this
Act increased, midwives’ privileged position in the birthing chamber led to them
becoming further entangled in the legal processes of the state. Midwives played a
central role as ‘expert witnesses’ in these prosecutions, assuming an important sta-
tus in legal and social hierarchies.*’

Midwives also played an important role in the allocation of maternal, or
matronly, status. Marriage, and subsequent parenthood, was an important source
of social authority for both women and men in early modern England.*® Once mar-
ried, and having given birth, women acquired a level of social status that not only
allowed them to be present in the birthing chamber, it elevated them above their
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childless peers in local hierarchies.”” Women who had given birth could participate
in the legal processes of early modern England, as members of the Jury of Matrons
and in accompanying midwives and other parish officers in ‘searching’ the bodies
of women suspected of illegitimate or secret pregnancy.*® Searching generally
involved examining a woman’s breasts for signs of milk, and her stomach for
signs of having recently been pregnant. As such, the status that women acquired
through giving birth was considerable. Item 3 of midwives’ oaths prevented mid-
wives from allocating women matronly status through false assertions that they
had given birth by demanding ‘you shall not suffer any woman to pretend, faine,
or surmise herselfe to be delivered of a Childe, who is not indeed; neither to claime
any other womans Childe for her owne.” This clause of the midwives’ oath reflects
specific contemporary concerns for early modern parish authorities. These con-
cerns reached right to the top of seventeenth-century society, when in 1688
Mary of Modena was accused of smuggling her son, James Edward Francis
Stuart, into the birthing chamber via a warming pan supplied by a complicit mid-
wife.*” These trepidations about false claims to maternal (and therefore political)
authority were allied with broader social concerns about the secrecy and subversive
potential of the birthing chamber. As agents of parish authority and power, through
the terms of their oaths, midwives provided an opportunity for the authorities to
maintain surveillance over a gendered social space that was not accessible to the
usual state mechanisms.

5. Everyday life and the law

Midwives’ oaths did not just dictate the relationship between midwives and the par-
ish authorities, they also reflected the relationship between midwives and the birth-
ing women that they attended. Jonah Miller has shown how, during the central
period of the seventeenth century, office-holding was becoming detached from per-
sonal status. This process had started with the professionalisation of excisemen at
the beginning of the century, whose authority was derived not from their status as
householders and respectable men, but from training and the application of imper-
sonal norms.”® Midwifery, however, remained embedded in social authority. As
such, midwives’ loyalties were divided between their official duties to the parish
authorities, and their obligations to their neighbours, whose infants they delivered.
Many of the oaths’ clauses speak to the perceived needs of birthing women, reflect-
ing the midwife’s standing within the community, her social authority, and the
extent to which everyday life shaped the law.

The first clause of a midwife’s oath sets out her duty to treat birthing women
irrespective of their status or ability to pay her fees. For birthing women, this clause
ensured that they would be attended throughout their labour and delivery, even if
they were destitute. As such, the care of a midwife with some level of experience
could be assumed by even the poorest women.’' This first clause of the early mod-
ern midwives’ oath also reflected the interests of the parish authorities. By ensuring
that midwives did not refuse to treat poor women or single women, the local
authorities ensured that they had a window into every birthing chamber in the par-
ish. In prohibiting midwives from distinguishing between birthing women econom-
ically, and in emphasising their duty to attend a woman where called, the oath also
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indicates an element of autonomy and patient choice particularly in regions with
more than one midwife in reasonably close proximity.

In requiring midwives to be ‘diligent and faithfull’ the oath created an obligation
for the midwife to be proficient in her art and this was iterated in item 14’s require-
ment that midwives ensure any deputy that they appoint was ‘apt, able, and having
sufficient knowledge and experience to exercise the said roome and Office [of mid-
wife]’. Item 4 extended a midwife’s duty of care to include the infant within the
boundaries of their obstetric expertise. Julia Allison’s prosopographical study of
sixteenth-century midwives in rural East Anglia has shown that they were skilled
at identifying children with low chances of survival and baptising them accord-
ingly.”* This emphasis on skill, expertise, and professional judgement runs through-
out the remainder of the midwives’ oath as a core assumption of ‘good’ midwifery
practice. The oath also recognised the vulnerability of birthing women in its
requirement that midwives exercise ‘honest behaviour’ [item 12] and in demanding
that midwives refrain from extracting more money ‘than they would otherwise do’
from women in labour [item 7]. This clause secures the confidence of the birthing
woman and identifies midwives as healthcare professionals. It is an explicit state-
ment of trust.”® In recognising birthing women’s vulnerability to exploitation,
and in dealing with it explicitly, the oath set midwives apart from the ‘Quacks’,
or unlicensed medical practitioners who became increasingly perceived as problem-
atic by the medical occupations. It is worthy of note that once the episcopal system
of licensing midwives broke down in the eighteenth century, midwives were
increasingly vulnerable to accusations of quackery.”*

Item 4 of the oath sets out a midwife’s duty to collaborate with her colleagues in
order to ensure good outcomes for both birthing women and for the reputation of
the occupation. Item 4 requires midwives to recognise their own limitations, and to
identify scenarios that require more than one midwife, or a midwife of greater
experience and skill. This clause of the midwife’s oath is remarkable, however, in
that it does not restrict midwives to requesting assistance within the gendered hier-
archies of early modern medical practice by demanding that she call a surgeon. The
oath instead requires her to seek help from her fellow midwives, reflecting their
position in the social hierarchies of their community and their competence.
Physicians, surgeons, and apothecaries are entirely absent from the midwives’
oath, only ‘other Midwifes’ and expert women in that facultie’ though a surgeon
would be called when surgical intervention was deemed necessary. Moreover,
this need to seek help is not framed by concerns for occupational or professional
image.”

Midwives were not only required to collaborate with each other in the provision
of good care, they were also required to provide for the proper instruction of their
deputies. Item 14 demands that midwives undertake not to ‘make or assigne any
Deputie or Deputies to exercise or occupie under you in your absence the Office
or roome of a Midwife, but such as you shall perfectly know to be of right honest
and discreet behaviour, as also apt, able, & having sufficient knowledge and experi-
ence to exercise the said roome and Office.” This promise to ensure that colleagues
are properly trained echoes the formal training mechanisms of surgeons and apoth-
ecaries, who commonly undertook apprenticeships both in learning their trade, and
in maintaining it. Midwives did not produce any of the formal documentation
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associated with apprenticeship such as indentures, yet this clause in the oath sup-
ports evidence that midwives did undertake an informal apprenticeship before
seeking a licence to practice.”®

Items 11 and 13 merit special note. Item 11 required midwives to report poor
practice amongst their colleagues. Item 13 demanded that midwives report fellow
midwives who were practicing without a license to the episcopal authorities.
Such a requirement to raise and report concerns to regulators only recently resur-
faced as a major concern for current U.K. healthcare policy following the scandals
at Mid-Staffordshire Hospital. After decades of argument the Care Act 2014 intro-
duced a statutory duty of candour, and the 2016 Report, Freedom to Speak Up
imposed duties on current health practitioners resonant of the obligations taken
on when an early modern midwife swore her oath.”” The practical impact of the
midwife’s obligation to report were limited by uneven enforcement of episcopal
licensing across England during this period. In theory, then, the oaths set and mon-
itored minimum standards of midwifery practice. On the ground, however, there
may have been little practical distinction between licensed midwives and their
unlicensed counterparts. The oaths nonetheless proffer a model of good practice.
Item 11 is remarkable. Its injunction that midwives identify and report practice
that they considered to be ‘contrary to any of the premises [of the oath] or in
any other wise than shall be seemely or convenient’ closely resembles the modern
ethical requirement to raise concerns about ‘wrongdoing, risk, or malpractice’ in
modern healthcare guidance.”® Moreover, if it is accepted that midwives’ oaths,
even though not universally applied, represent a ‘codification’ of informal midwif-
ery practice in the early modern period, then this promise not only resembles the
revived duty of candour and resonates with current debates about whistle-blowing,
it assumes a recognisable standard of practice amongst midwives, against which
poor practice could be identified and defined.

These clauses demonstrate the extent to which regulatory law could be influ-
enced by social expectation, even where that social expectation might be in tension
with the requirements of the licensing authorities. Bio-ethicist Robert Baker iden-
tifies a clear difference in the language used in these clauses of the midwives” oath
and the ones that reflect the state’s concerns. He describes these patient-focused
clauses as being written in the ‘person-language of ethics’.> ‘Ethical language’,
Baker suggests, ‘relates to people’s more mundane ideals of midwives relationship
to society, to each other, and to themselves.” For Baker, as a scholar of ethics
and the law, the midwives’ oath represents a clear code of medical ethics.

6. Early modern midwives’ and office-holding

Midwifery was not the only office women could hold in the early modern period,
though it is rare to find office-holding women in different capacities in the seven-
teenth century. Jonah Miller, Roey Sweet and Amanda Capern have shown that
women could hold office as sextons, overseers of the poor, and even the surveyor
of highways, by virtue of being the head of their households.®” Midwifery was, how-
ever, the only office that was held exclusively by women, and the only office that
was totally exclusionary based upon gender (despite the best efforts of some parish
authorities to exclude women from the householder qualification).®!
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The midwives’ oath was markedly different from the oaths sworn by other med-
ical practitioners in seventeenth-century England. Members of “The Society and
Company of Barbur Chyrugeons, Wax and Tallowchandlers’ in the City of
Chester swore ‘by Almighty God that you shall be faithfull and true to the same
Company & shall be obedient and dutyfull to the Elders of this our Company.’
They promised to ‘conceale, keep secret and not disclose such counsel as at any
time hereafter shall be used and spoken of by or amongst the said company, at
any time of our Assembles or meetings.” If members” behaviour ‘touching ye said
company or any member thereof shall be disorderly, so as the same company or
the greater number thereof shall think you either finable or punishable for the
same then you shall [be fined or otherwise punished].” Members were required
to attend all meetings unless ill and to ‘give or yield your best advice and counsel
for and concerning the good government and commonwealth of the said company
within the said City.” It was also ordered that ‘no brother shall disorderly behave
himself amongst his said brethren in their meeting house, nor disturb nor interrupt
any of the said brethren in telling his tale or matter before the Aldermen or
Stewards’ nor that any ‘brother of the same shall commense any action or suit in
law against any of their sayd brother of the company, for any matter, either of
debt or account whatsoever.” Surgeons were not to keep more than one shop,
nor to accept apprentices without the approval of the Aldermen. Finally, it was
ordered ‘that no brother of the said Society and company shall dispraise any
work done by any of his said brethren of his occupation.” He must ‘not to report
or say it is worse than if were his own nor to dispraise ye work of what price
soevr it be, but to say ye best by yt he can.’®® The terms of the surgeon’s oath reflect
their primary allegiance to their professional organisation and the increasingly
dominant fraternal forms of power identified by Jonah Miller in his study of
early modern policing.

Given our suggestion that midwives acted as agents of state authority in this per-
iod, it might be expected that the midwives’ oath resembled those of other parish offi-
cials, such as constables. Yet the oaths of constables reflect only their duties to the
monarch, and to the Justice of the Peace. Parish constables in Colchester in the
second half of the seventeenth century swore to execute all warrants that came
into their hands, to ensure that the watches be kept according to statute, and to exe-
cute the law for the apprehending of ‘Rogues, vagabonds, and sturdy beggars’.”®
Despite occupying the space between their community and the parish authorities,
much as midwives did, the oaths of parish constables contain no acknowledgement
of the needs or expectations of their neighbours. This is unsurprising. The entire role
of the parish constable was to uphold and maintain order, as it was defined by the
parish authorities. As with the terms of the surgeon’s oath, the parish constable’s
oath reflects their primary allegiance to the authorities that gave them power.
Midwives’ oaths are far messier, reflecting the competing frameworks within which
they operated. Their oaths took account of the needs and expectations of birthing
women, the concerns of the licensing authorities, and of good occupational etiquette.

Surprisingly, the oath that most closely resembles that of the midwife in that it
sets out competing responsibilities to the regulatory authorities, and to the client, is
that of the Attorneys-at-Law. The lawyers’ oath, published in the same edition of
the Book of Oaths, demands that:
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You shall doe no falsehood, nor consent to any to be done in the Court, and if
you know of any to be done you shall give knowledge thereof unto my Lord
Chiefe Justice, or other his Brethren, that it may be reformed; you shall
delay no man for lucre or malice; You shall encrease no Fees, but shall be con-
tented with the old Fees accustomed; you shall plead no Forraigne Plea nor
suffer no Forraigne Suits unlawfully to hurt any man, but such as shall
stand with order of the Law, and your conscience; you shall seale all such
Processe as you shall sue out of the Court with the Seale thereof, and so the
Kings Majesty, and my Lord Chiefe Justice discharged for the same; yee
shall not wittingly nor willingly sue, nor procure to be sued any false Suit,
nor give ayde, nor consent to the same, in paine to be expulsed from the
Court for ever; And furthermore, you shal use your selfe in the Office of an
Attorny within the Court according to your Learning and discretion; so
helpe you God, &c.**

This oath contains many thematic similarities to the midwives’ oath not least in
its focus on the client, on the clarification of fee structures (including a formal sup-
pression of fees), a form of honesty clause, and citing learning and discretion as the
basis for a lawyer’s authority. Moreover, the fears of potential clients are visible in
this oath, in the prohibition of false law-suits, and on presenting falsehoods in
court. Implicit in the clauses of these oaths is the social influence that could be exer-
cised by midwives and by lawyers, embedded as they were in local hierarchies, and
mediating between the state and the individual.

The precise textual origins of the midwives’ oath are unknown, though they
appear to have grown from bishop’s visitation enquiries during the sixteenth cen-
tury.®® This is not particularly unusual in early modern promissory oaths whose
authority generally comes from ‘faith in a pristine point of origination’.®® The mid-
wives’ oath was part of what Enid Campbell has called a ‘new legal regime’ of prom-
issory oaths of office during the sixteenth century.”” The midwives’ oath explicitly
designated midwifery as an ‘office’, indicating the perceived importance of midwives
to early modern society. Holders of office in this period had a moral, civic, and legal
presence.”® They were seen as important in maintaining peace and stability, giving
power and authority to an individual who was designated as suitable to the demands
of office. Given midwives’ potential to disrupt and subvert the patriarchal structures
of the early modern parish through their authority in the birthing chamber, and
through their status in the local community, it is perhaps unsurprising that the epis-
copal authorities sought to both harness and contain midwives’ power using mechan-
isms that had already proved successful in the management of civic life.

Offices acquired shape over time in relation to adjacent offices and the demands
of both the post and the legitimating authority.*” Taking an oath of office, as mid-
wives did, compelled officeholders to reflect upon the obligations of office, and
often constituted the only clear statement of duties for an officeholder.”® Yet
oaths of office not only reflected the imposed demands of the legitimating author-
ity. Oaths’ legitimacy came from both the parish or civic elites that imposed them,
and what James Lee has called ‘craft elites” — the group into which the oath inducted
the oath-taker.”" This is why, Lee suggests, an apprentice’s master was present when
he took his oath, to attest to his skill and competence.
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Midwives did not, however, constitute an organised group in the same way as
surgeons.”” For midwives, the ‘craft elites’ were the women that they had delivered,
and who were required to present testimonials before the bishop attesting to their
skill and good character. For example, the nomination for Judith Warmingham
submitted to the Bishop of Chester in 1691 read:

We whose names are here under written Inhabitants of the cittie of Chester
doe certifie that Judith Warmingham wife of John Warmingham of St
Peters Parish in the said citty Silk weaver hath delivered us of severall children
with great skill and judgement and doe look upon her very expert in the prac-
tice of a Midwife.”

This testimonial was signed by six women and two men. Surgeons were also
called upon to provide testimonials for midwives wishing to attain a licence. The
nomination for Ellen Fletcher in the same year, written by Silvester Richmond of
Liverpool reads:

Ellen ye Wife of William Fletcher was bred up under hir mother Jan Hunt of
Liverpoole in ye Practice of Midwifry for Several Years and was instructed by
hir and since hir Death hath been a practicing ffive or six years with great dili-
gents and sureness and I has been with hir for a time on that occasion and fair
observe hir to be prudent in ye manadgment of their couvee.”*

The midwives’ oath was what Conal Condren has called a ‘proclamatory oath of
passage’ comparable to the oath sworn by successful mayoral candidates, for
example. Oaths of this nature, Condren shows, announced a change in status
that had already taken place.”” They simply cemented the transition, in his example
from selected mayoral candidate to mayor, but in the context of this paper, from
unlicensed midwife to licensed. The provision of patient testimonials as part of
the licensing process confirmed that an applicant had already assumed the role
of midwife in her local community. The oath codified pre-existing practices, tied
a midwife into parish healthcare systems, and crucially for the licensing authority,
defined her relationship with the parish authorities as well as her patients.”® The
midwives’ oath therefore reflected a number of different, and potentially competing,
hierarchies within which midwives operated: those of the parish authorities and
their concerns about the potentially subversive nature of the birthing chamber;
those of society and their expectations of a midwife; and those of the local medical
professionals and (for those in larger urban areas) the institutions that provided
medical care.

The social, political, and care-work roles of the midwife shaped the contents of
midwives’ oaths, reflecting the concerns of the licensing authorities, practitioners,
and the women whom midwives attended. These women were involved in the
licensing process through the provision of their written and oral testimonies and,
as a result, were well informed about what could be expected of their midwife.””
When the neighbours of Anne Knutsford in Nantwich, Cheshire, tired of her
‘base and scandalous tongue’ in 1663, they used the terms of her midwifery oath
to frame their complaints about her lack of neighbourliness.”® Despite the majority
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of the deponents in the case acknowledging that Anne was ‘a very good Midwife
and one of the best thereabouts’, it was her adherence to the terms of her oath
that was used as the legal framework to chastise and restrain her.”” Because
Anne’s role as midwife was embedded in social, rather than medical hierarchies,
her license to practice midwifery could be threatened by her failure to adhere to
social expectations. The expectations of midwives as set out in their oaths were
not confined to licensed midwives, instead setting a framework for ‘good” practice
that encompassed licensed and unlicensed midwifery practitioners.** Midwives
who did not reach these expectations might struggle to find employment, particu-
larly as women with a reputation for skilled practice might travel a significant dis-
tance at the request of a woman in labour.”'

7. The midwives’ oath and the history of medical ethics

Early modern midwives” oaths complicate our understandings of the history of the
healthcare professions. Looked at through the lens of modern legal definitions, the
midwife’s oath resembles an ethical framework more closely aligned with current
medical ethical practices than the oaths of their contemporaries. Robert Baker’s art-
icle on the topic concluded that ‘the ethics detailed in the oaths of Anglo-American
midwives is more sophisticated, articulate, and comprehensively developed than the
ethics of other medical practitioners’.>* For historians, though, midwives are gener-
ally not seen as part of the medical establishment until at least the latter half of the
nineteenth century. To a lawyer and ethicist, the contents of the midwives’ oath is
sufficient to think of midwives not just as providers of medical care, but as arbiters
of medical morality in a way that remained elusive to their ‘professional’ counter-
parts for a hundred and fifty years. The clauses in the midwives’ oath that Baker
identifies as ‘ethical’ all relate to the social obligations of their role, obligations
that were less marked in contemporary expectations of surgeons, physicians and
apothecaries. Medical ethics, broadly understood, reflects the ‘right” actions of a
medical practitioner in any given situation.®” They are, therefore, grounded in social
and cultural ideas of acceptable medical morality. A code of ethics grounded
entirely in medical culture would not necessarily reflect social ethical norms. We
suggest that midwives’ unique place, at the centre of the social, religious, regulatory,
and medical hierarchies of the seventeenth century, led to the development of a sur-
prisingly modern code of ethics. It is precisely because midwives sat outside the
medical professions of seventeenth-century England that their oaths appear ethical
to modern eyes.

Whilst midwives sat outside the medical hierarchies of the seventeenth century,
they should be assigned an important place in the historiography of the professions.
Penelope Corfield has suggested the professions represented ‘the power of human
knowledge in application to the service of humanity’.** Mystery, and the command
of specialised knowledge formed the basis of professional power for Corfield, sup-
plemented by the support of a receptive public in need of a professional’s services.
The clauses of the seventeenth century midwives’ oath embody many of these pro-
fessional attributes. In addition, they speak to an ethos of midwifery as a vocation,
something highlighted by Rosemary O’Day as central to early modern professional
development.® On a practical level, midwives and medical men occupied a similar
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role in the mechanisms of what Harley calls ‘legal medicine’. Harley defines
medico-legal practice as ‘all testimony delivered by midwives and medical practi-
tioners in their professional capacity in cases where their knowledge had some
bearing’.*® His article lists cases heard in the Chester Diocese where midwives testi-
fied to their colleagues’” skill and competence, certified the illnesses of the local
population before the court, and gave expert evidence, often alongside practitioners
of surgery and physic. In 1724, for example, Elizabeth Walker of Radcliffe wrote of
one woman suspected of infanticide that she ‘wass cartinly brought in bed be fore
har time...for ye Child when it was born had neither to nele nor finger nele.”®” This
expert testimony was grounded in her knowledge of foetal development in the later
stages of pregnancy, demonstrating both an awareness of current medical theory,
and in the intricacies and demands of the legal system.

Seventeenth-century midwives represent an important point of transition between
the ethics of religious morality, and medical morality where the former was in
decline, and the latter was not yet developed. Despite lacking the defining features
of a profession as they emerged in the nineteenth century, early modern midwives’
oaths recalled an older understanding of profession associated with religious con-
formity, Christian duties of care and neighbourliness, and the responsibilities of pub-
lic office.®® In professing to adhere to their oath, we suggest that midwives acquired
an occupational and moral status that gave them the necessary social authority to ful-
fil their obligations to both birthing women and to the parish authorities, and placed
them at the forefront of the development of ethical medical practice.

A key criticism of the early histories of medical ethics, and an important justifica-
tion for situating the origins of ethical medical practice in the later decades of the
nineteenth century, is that earlier codes of ethics dealt with intra-practitioner relation-
ships and the reputation of the profession rather than the interactions between patient
and practitioner. The publication of Manchester physician Thomas Percival’s book
Medical Ethics in 1803 is generally seen as the origin of the phrase, and was hugely
influential in the development of medical codes of ethics as the century progressed.”
Percival’s text was grounded in unseemly squabbles that took place in the final decades
of the eighteenth-century, rather than in the patient/practitioner relationship.”® This
led a later editor of Percival’s text, Chauncey Leake, to suggest that the term ‘medical
ethics in this context was a misnomer.”" Jeffrey Berlant has suggested that codes of
ethics were designed to justify the monopolistic privileges of a particular group.”
In stipulating entry requirements, including adherence to an oath or code of ethics,
the medical professions could maintain control over the type of individual admitted
to the profession and simultaneously emphasise their moral (and often financial)
superiority over other practitioners of medicine. This approach, Duncan Wilson has
shown, helped doctors to ‘consolidate their professional expertise by delineating
boundaries, excluding unqualified groups and positioning themselves as the only peo-
ple capable of providing an essential service.”” J. Pritchard defined codes of ethics as
‘bundles of intentional or behavioural requirements that members of a profession or
group must comply with in order to remain part of the group’.”* As such, codes of
ethics amongst the medical professions can be seen as a method of maintaining the
economic and cultural background of a particular social group and of consolidating
their control over an area of practice. Yet midwives’ oaths, again, differ from this def-
inition. Early modern midwives’ payments were individually negotiated and often
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depended upon the financial situation of the birthing woman. Midwives’ oaths were
therefore not about manipulation of market forces, or the maintenance of a financial
monopoly. Nor were midwives drawn from a particular social or economic demo-
graphic. As such, midwives’ oaths were not designed to control or regulate member-
ship of a formal profession.

It has also been suggested that early medical ethics were rooted not in medicine
but in social and cultural practices. Mary Fissel has suggested that, at least in the
late seventeenth and early eighteenth centuries, ‘the behaviour of medical practi-
tioners — surgeons, apothecaries, and even physicians - was governed by general
codes of conduct, by the norms and constraints described by “manners” and “cour-
tesy”.”> Codes of ethics, under this interpretation, were only necessary in the eight-
eenth century as older systems of patronage began to break down. ‘By the later part of
the eighteenth century’, Fissel argues ‘medical manners and morals became unglued;
no longer were codes of conduct based on courtesy functional.”® Robert Baker devel-
ops this idea, suggesting that in Percival’s ethic, ‘medical practitioners exchange trad-
itional moral autonomy - the right of each practitioner to assess his own actions by
his own standards of medical and moral propriety — for collective standards of med-
ical and moral propriety’.”” What they gained, Baker suggested, is a collective auton-
omy against the increasingly dominant arbiters of medical care, the hospital. Yet,
midwives’ oaths were at their height under this system of patronage, and of manners.
Moreover, the ethical promises made by midwives in their oaths set out collective
standards of both medical and moral behaviour. Andrew Wear, in contrast, identified
two opposing sets of ethics that were influential in the formation of early medical
ethics: ‘one based on the classical traditions, the other on Christianity.”® Classical tra-
ditions were generally the reserve of university-educated physicians. Christian pre-
cepts certainly emphasised care of the sick as an important and long-standing
value as it did helping ones’ neighbour in times of trouble, and these values are evi-
dent in midwives’ oaths.”® Yet, as we have seen, midwives’ oaths went beyond simply
detailing their Christian duties to help birthing women.

Early modern midwives’ oaths set out the relationship between the birthing
woman and her midwives, and both identified and formalised collective under-
standings of ‘good” midwifery practice. Midwives’ oaths reflect the practical con-
cerns of midwives and the ethical demands of their practice. David Harley has
argued that ‘to understand the ethical position of early modern medical practi-
tioners, it is necessary to consider the ideals to which they aspired, the difficulties
that made them fall short, and the means they employed to castigate one another’s
shortcomings.'* As such, midwives’ oaths clearly reflect an agreed framework of
‘good’ midwifery practice grounded in experience. The nineteenth century might
be the seat of ethical medical practice for physicians and surgeons following ‘the
moral disarray in eighteenth-century British medicine’ but for midwives, ethical
practice had a place in the early seventeenth century.'”!

8. Conclusions

The application of socio-legal theories of the constitutive power of law allows his-
torians to think about midwives’ oaths from a new perspective. Thinking with, and
around, these theories offers historians a new frame of reference for the study of
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early modern midwifery, narratives of professionalisation, and the history of med-
ical ethics. If we see the midwives’ oath as constitutive and reflective of practice, we
can see the expectations of midwives themselves, and of the women that they cared
for, as well as those of the authorities that issued the oath. The oath is therefore
both reflective and prescriptive. Read as social documents, the midwives’ oath offers
glimpses of what was important to birthing women in seventeenth-century
England, as well as what was important to the parish authorities. The needs and
issues of these two groups were sometimes, but not necessarily, at odds.

Thinking about early modern midwives as officeholders allows us to think of
them as political agents, empowered (within the confines imposed upon them by
a patriarchal society) by the office of midwifery to participate in legal proceedings,
and to lay hands on the most intimate areas of the bodies of others. If, as Michael
Braddick has argued, the early modern state was formed, rather than built, through
the local powers of parish officeholders, then the midwives’ oath encourages us to
see women as active participants in state formation. The office of midwife
embodied both state and social power, and the intersection of these two forms of
authority run throughout the midwives’ oath. Yet, in allowing us to see the influ-
ence of birthing women on the office of midwifery through the terms of the
oath, theories of everyday law also allow us to think in greater depth about the
way in which women, particularly married women, contributed to the formation
of the state in seventeenth-century England. Jonah Miller suggested that ‘the minu-
tiae of legal changes ... played a crucial role in shaping the everyday experience of
the state in early modern England’, but this article suggests that this process was
also true in reverse.

Thinking about the midwives’ oath as a legal document allows us to explore the
extent to which regulation shaped early modern society and midwifery practice, and
to understand the agency of society in shaping historical regulation. Moreover, it
allows midwives to be thought about in relation to the established medical profes-
sions of the period, and also allows us to consider them alongside other rapidly pro-
fessionalising occupations (including the law). This study emphasises the
importance of society in the development of medicine, midwifery, and medical eth-
ics, encouraging lawyers to think about the role of non-formal regulation and its
legal function. Despite black-letter legal histories of early modern medicine and
the professions having overlooked midwifery as a topic, citing the total lack of
laws to analyse until the first Midwives Act of 1902, this article shows that the
absence of an act of parliament does not equate to a lack of legal influence or
intervention.

As we have seen, scholars of ethics identify a number of ethical features in the
midwives’ oath often with some surprise as, from an ethicist’s perspective, mid-
wives’ oaths are remarkably forward-reaching. We argue here that the midwives’
oath’s grounding in social expectation, and in the needs of the community, allowed
an ethical code to develop that responded to the demands and expectations of both
the patient and the regulatory authorities. This is very different from the ‘ethics’
propounded by Thomas Percival and his successors, which were grounded in the
development of the medical institution, and in the gradual codification and stand-
ardisation of medical practice. Thinking about the midwives” oath as a code of eth-
ical practice therefore has interesting implications for legal scholars. It offers an
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historical framework against which lawyers can set the rise of modern ethical prac-
tice, and a contextual discussion of state, patient, and profession that may inform
future work by framing questions about what ethical practice looks like, and who
decides.
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French Abstract

Notre article combine approche historique et approche juridique de la société anglaise a
’age moderne, cherchant ce que chaque point de vue peut offrir a I'autre. Il repose sur
Iétude d’'une série de serments prononcés par des sages-femmes et cherche dans quelle
mesure le droit pouvait fagonner non seulement la vie quotidienne mais la société elle-
méme, et vice versa. Cette démarche nous meéne a situer les sages-femmes de cette
période a la croisée de nombre d’institutions du XVIlIe siécle, importantes et concurrentes,
en particulier I'Etat, I'Eglise, la société et le secteur professionnel. Nous soutenons qu’une
telle approche juridico-historique des pratiques des sages-femmes du temps impose de
reconsidérer I'historiographie de I'éthique médicale et, plus largement, celle des activités
professionnelles. En conséquence, les sages-femmes apparaissent comme titulaires d’'une
fonction formellement régulée et agents d’'un secteur émergent de ’Etat moderne. Cela
encourage a repenser la nature de la pratique éthique et la réglementation professionnelle
dans leur contexte social, culturel et politique de I'époque.
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German Abstract

Dieser Beitrag nahert sich der vergangenen Gesellschaft aus historischer und rechtlicher
Perspektive und fragt, was sie einander zu bieten haben. In Form einer Fallstudie iiber
frithneuzeitliche Hebammeneide untersucht er, inwieweit das Recht das Alltagsleben
und die Gesellschaft prigt und umgekehrt, was uns erlaubt, frithneuzeitliche
Hebammen im Schnittpunkt einer Reihe wichtiger und konkurrierender Institutionen
des 17. Jahrhunderts zu verorten, darunter: Staat, Kirche, Gesellschaft und Beruf. Wir
behaupten, dass eine historisch-rechtliche Herangehensweise an die Praktiken von
Hebammen im 17. Jahrhundert es erforderlich macht, die Historiographie zur medizi-
nischen Ethik und zu den Berufen im weiteren Sinne einer grundlegenden
Neubewertung zu unterziehen. Danach stellen sich Hebammen als Tréger offizieller
Amter und als Agenten des entstehenden frithneuzeitlichen Staates dar, was zum
Nachdenken iiber das Wesen ethischer Praxis und beruflicher Regulierung innerhalb
ihres sozialen, kulturellen und politischen Kontextes anregt.
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