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Abstract Scholars often assume that courts in authoritarian regimes cannot credibly
protect foreign investors’ interests because these institutions lack judicial independence. In
this article, we construct a novel data set on multinational corporations’ litigation activities
in Chinese courts from 2002 to 2017. This supports the first systematic case-level analysis
of foreign firms’ lawsuit outcomes in an authoritarian judiciary. We find that foreign com-
panies frequently engage in litigation in authoritarian courts. Moreover, we theoretically
and empirically distinguish between two types of government—business ties in terms of
their effectiveness in incentivizing the host state to protect foreign investors’ interests.
We argue that ad hoc, personal political connections deliver only trivial lawsuit success
for multinational enterprises, while formal corporate partnerships with regime insiders
can lead the state to structurally internalize foreign investors’ interests. In particular, we
demonstrate that joint venture partnerships with state-owned enterprises help foreign
firms obtain more substantial monetary compensation than other types of multinational
enterprises. By contrast, the personal political connections of foreign firms’ board
members do not foster meaningful judicial favoritism. These findings are robust to tests
of alternative implications, matching procedures, and subsample robustness checks.
This article advances our understanding of multinational corporations’ political risk in
host countries, government-business relations, and authoritarian judicial institutions.

How do foreign investors use authoritarian institutions to protect their interests?
Multinational corporations (MNCs) face high risk when investing in authoritarian
regimes. One of the main challenges is that authoritarian courts are susceptible to external
interference and thus cannot credibly commit to protecting foreign investors’ interests.
Therefore, past studies have tended to dismiss the value of host-country courts as a feas-
ible or reliable venue for foreign actors to settle their disputes and protect business inter-
ests in countries lacking the rule of law. For example, Ginsburg claims that “foreign
investors are extremely loath to rely on local courts to resolve business disputes.”!

1. Ginsburg 2005, 23.
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Most research on foreign investment dispute resolution has focused on supra-
national legal regimes beyond host countries, such as investor—state dispute settle-
ment (ISDS) mechanisms.2 Nonetheless, as our new data set shows, multinational
enterprises frequently use domestic legal institutions in the host country for a
variety of issues. Thus far, we have known relatively little about the determinants
of MNCs’ lawsuit success in host-state judiciaries, particularly in authoritarian
regimes where judicial independence is not well established.

This study explores this under-explored question of domestic institutional protec-
tion of foreign investor rights: under what conditions do host-country judiciaries
protect the interests of foreign firms? Foreign firms face a commitment problem in
authoritarian host countries: neither state officials nor private entities can be held
accountable for breaching contracts with foreign firms when the judicial system
does not impartially enforce agreements. We argue that a key challenge for MNCs
engaging in local litigation is to find ways to commit the host courts to protecting
foreign enterprises’ interests. We investigate the effectiveness of two mechanisms
through which foreign firms use authoritarian judiciaries to pursue their claims.
More specifically, we theoretically and empirically distinguish between two types
of government—business ties that MNCs can adopt, and compare how these mechan-
isms may address the commitment problem in authoritarian judicial systems. First,
the MNC can build ad hoc political connections to engage in exchanges of favors
with courts where state actors offer a “helping hand” in greasing the legal wheels.
Second, the MNC may incorporate the state as a stakeholder of a joint enterprise
such that dependent courts are inclined to look out for the interests of the collective
partnership.

We argue that ad hoc political ties, characterized by personnel-based connections
that conventional research has focused on, provide only superficial commitment by
the state to protecting MNCs’ business interests. Foreign investors cannot leverage
ordinary political exchanges of favors to secure substantial monetary remedies
from dependent courts. In comparison, forging a joint venture (JV) with a state-
owned enterprise (SOE) leads the state to structurally internalize the foreign inves-
tor’s interests. The host state, as a stakeholder in the business partnership, has
strong incentives to create systematic, institutionalized privileges—such as adjudica-
tive favoritism by authoritarian courts—to benefit the collective enterprise. Thus a
political partnership between the MNC and the state can more effectively commit
the host authoritarian state to advancing the MNC’s interests through judicial means.

Our arguments highlight the value of business partnerships between MNCs and
state-affiliated actors in aligning foreign investors’ interests with regime interests,
which generates rent-seeking opportunities under an authoritarian judiciary. A cor-
poratized form of political relationship between foreign investors and host-country
regime insiders can create more meaningful and substantial adjudicative security

2. See, for example, Allee and Peinhardt 2011; Kerner 2009; Pelc 2017; Puig and Shaffer 2018;
Wellhausen 2015b, 2016.
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for foreign firms. Such partnerships can also address the commitment problem for
foreign firms more effectively than superficial political exchanges.

To test our theory, we construct a novel data set on the litigation activities of MNCs
in China since 2002, immediately after China joined the World Trade Organization.
The data show that foreign investors actively litigate in Chinese domestic courts for
various types of disputes with both public and private actors. Moreover, the empirical
results consistently support our theory. First, in general, lawsuits by MNCs are more
likely to result in shallow forms of success rather than in substantial monetary com-
pensation. Second, conventional types of political connections are a relatively weak
determinant of meaningful litigation success for MNCs. Third, foreign firms in JV
partnerships with SOEs are more likely to receive substantial monetary reparations.
All told, we demonstrate that foreign actors can rely on authoritarian judiciaries to
address the commitment problem posed by a relatively unconstrained host govern-
ment. However, the successful use of host courts by foreign firms to defend their
interests depends on co-opting state actors as business partners.

To our knowledge, this study is the first to systematically investigate MNCs’ liti-
gation outcomes in an authoritarian regime. It makes three key contributions. First,
this project advances the political economy literature by showing how multinational
firms’ political capital can address the commitment problem in cross-border rights
protection through the use of host-country institutions. We show that “bad” institu-
tions can in fact be valuable to foreign investors, especially when MNCs receive judi-
cial favoritism from dependent courts as a result of rent-seeking arrangements with
regime insiders. When the authoritarian state is incorporated as a stakeholder of
the foreign enterprise, the two actors’ interests become more aligned; the partnership
puts them “under one roof.””

Second, this work enriches research on institutions and development in authoritar-
ian regimes. In particular, by empirically examining China’s regulation of foreign
investment in the judicial arena, our study contributes to theory building at the inter-
section of authoritarian legal systems, the international business environment, and
political favoritism in economic development.* Given global firms’ heterogeneous
preferences for investment protection,” this research helps us better understand the
large variation in private investment in developing countries with highly corrupt judi-
ciaries and weak property rights regimes.®

Third, this study furthers our understanding of MNCs’ (dis)advantages in host
countries by uncovering the conditions under which MNCs score lawsuit victories
against host-country actors. By focusing on variation in MNCs’ corporate structure,
this study rethinks the theoretical value of classifying host states as autocracies versus
democracies, or countries with the rule of law versus those without, in evaluating

3. Johns and Wellhausen 2016.
4. Gallagher 2005; Wang 2015.
5. Kim et al. 2019.

6. Ang 2020; Stasavage 2002.
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political risk. While such macro-level divisions are important, we need more research
at the litigant level. We suggest that strong political connections, market power, and
the ability to offer bribes may all help MNCs wield influence over judges and obtain
adjudicatory advantages. There is no shortage of anecdotal evidence suggesting that
foreign firms with significant political and economic leverages win lawsuits against
host-country governments when the courts are corrupt and unreliable.” Brutger and
Morse even point out that international judicial bodies, such as the World Trade
Organization, may also bend their rulings to accommodate the political clout of
powerful member-states.® Likewise, our theory implies that the flip side of judicial
dependency in authoritarian regimes is that susceptible judges may rule in favor of
foreign firms when those firms have certain extrajudicial capabilities. Thus, our
theory enriches the emerging scholarship on firm-level heterogeneity across multi-
national enterprises.’

Finally, we acknowledge that the domestic legal channel is not a substitute for
supranational legal mechanisms and that our study does not directly address
MNCs’ “forum-shopping” behavior. Nonetheless, this research highlights the value
of authoritarian judiciaries for foreign-related dispute settlement. We suggest that
past studies have overlooked the possibility and too readily dismissed the merits of
foreign firms’ pursuing dispute resolution in host-country courts. We show that
MNCs may still win substantial legal victories in challenging institutional environ-
ments by deploying their political assets and exploiting institutional weaknesses.
Analyzing the local forum of MNC dispute settlement provides important insight
into the attractiveness of supranational institutions when those third-party venues
do act as substitutes for or supplements to domestic institutions in certain cases.!'©

The Commitment Problem, Judicial Institutions, and Investor
Rights Protection

Conventional research on the relationship between regime type and foreign direct
investment (FDI) flows highlights the role of independent judicial institutions in alle-
viating the commitment problem for foreign investors.!! By tying the hands of gov-
ernment officials, independent legal institutions reduce the risk of state expropriation,
contract repudiation, and bureaucratic malfeasance.!? Put differently, when the host
country lacks an independent judiciary, it is difficult to legally commit the regime to
upholding the rights and interests of foreign investors. Chen, Pevehouse, and Powers
find that, compared with democracies, the public believes that nondemocracies are

7. Khatam 2017.

8. Brutger and Morse 2015.

9. Kim and Osgood 2019.

10. Allee and Peinhardt 2010; Malesky and Milner 2021.
11. Biglaiser and Staats 2012; Jensen 2008; Li, Owen, and Mitchell 2018.
12. Li, Owen, and Mitchell 2018; North and Weingast 1989; Wang 2015.
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less likely to treat foreign firms fairly in their domestic legal systems.!3 In this regard,
most scholars have focused on the merits of supranational legal venues outside host
countries (ISDS mechanisms, for example) in alleviating the commitment problems
posed by host states to MNCs. !4

However, we still know relatively little about the conditions under which the
domestic courts in authoritarian regimes can provide credible protection for
MNCs. The question has been mostly overlooked because scholars often assume
that authoritarian courts’ lack of independence would lead to adjudicative partiality
and thus unreliable legal protection for MNCs. Nonetheless, we suggest that
MNCs’ payoffs from resorting to authoritarian legal institutions cannot always be
inferred from the inherent risk associated with such institutions. The institutional
treatment of MNCs is shaped by the degree of interest alignment between foreign
investors and the regime. Discriminatory state actions can be beneficial to MNCs
under certain circumstances, depending on their relationship with the host state.
For example, Wellhausen shows that, when government expropriations raise reven-
ues for the state, bondholders may benefit because more money in government
coffers suggests improvement and less risk in debt serviceability. Bondholders
may even reward the government, although the revenues increase at the expense of
foreign direct investors.!> Thus, under certain circumstances the interests of
foreign investors can be aligned with the state even in an adverse institutional
environment.

In similar ways, the deficiencies of authoritarian courts do not entail that MNCs
cannot secure meaningful protection of their interests. Scholarly understanding of
the factors that incentivize authoritarian courts to safeguard MNCs’ interests is still
limited. We suggest that it is important to examine MNCs’ sui generis performance
in authoritarian courts as the first line of defense against a great variety of infringe-
ment activities, including both direct and indirect forms of expropriation that are not
regulated under supranational legal regimes. States have increasingly adopted “creep-
ing” forms of expropriation and rights violations!® and asserted their sovereign right
to regulate.!” Moreover, MNCs’ daily operations engage not only with state agencies
such as market regulators, licensing authorities, and tax administrations, but also with
private actors like business partners, local suppliers, customers, and market competi-
tors, among others. MNCs’ main (and sometimes only) legal recourse against

13. Chen, Pevehouse, and Powers, Forthcoming.

14. See, for example, Biithe and Milner 2014; Kerner 2009; Wellhausen 2015b. As of the end of 2019,
China had been sued only three times under investment-protection clauses in various investment treaties.
And many other developing countries do not often appear as defendants in these mechanisms. For example,
Thailand was sued just twice, and Myanmar and Nigeria only once, by the end of 2019. See the full sta-
tistics on known treaty-based ISDS cases at UNCTAD’s Investment Policy Hub <https:/investmentpolicy.
unctad.org/investment-dispute-settlement/advanced-search>.

15. Wellhausen 2015a.

16. Graham, Johnston, and Kingsley 2018; Kerner and Pelc 2022.

17. Korzun 2017; Thompson, Broude, and Haftel 2019.


https://investmentpolicy.unctad.org/investment-dispute-settlement/advanced-search
https://investmentpolicy.unctad.org/investment-dispute-settlement/advanced-search
https://investmentpolicy.unctad.org/investment-dispute-settlement/advanced-search
https://doi.org/10.1017/S0020818322000297

https://doi.org/10.1017/50020818322000297 Published online by Cambridge University Press

Partners with Benefits 149

contract repudiation by local suppliers or intellectual property theft by other firms is
the local judicial system in the host country.!'8

Therefore, it is important to examine the conditions under which authoritarian
courts can provide meaningful legal redress for MNCs’ diverse grievances stemming
from either private or public actions. Just as the political controversies and structural
limitations of ISDS mechanisms do not preclude their utilization by MNCs,'? the
inherent weaknesses of authoritarian judiciaries should not entirely discourage
MNCs from seeking local litigation in host countries. As long as MNCs still see
value in using local legal channels to resolve disputes and defend their interests,?°
the commitment problem posed by host states can be addressed such that it does
not totally erode investor confidence.

We argue that, in front of dependent judges susceptible to outside pressure, foreign
firms’ unique political resources can influence court rulings. MNCs may even enjoy
significant, systematic adjudicative advantages if they can induce susceptible host
courts to issue rulings in their favor. We also empirically demonstrate that MNCs
actively use such “bad” institutions in host countries to protect and advance their
business interests.

Connections, Partnerships, and Lawsuit Outcomes

Private firms can take advantage of their relationship-based resources to exert influ-
ence over public institutions.?! Research has shown that MNCs can enjoy a myriad of
nonmarket privileges by co-opting political agencies to receive preferential regula-
tory treatment and shape government policy.??

Our study highlights the role of dependent courts in institutional rent-seeking.??
We suggest that foreign firms’ nonmarket capabilities have important implications
for analyzing their interactions with weak judiciaries in overcoming the commitment
problem posed by host states.?* Here, we focus on how foreign firms benefit from
their political assets in navigating authoritarian legal systems and managing
political risk. In particular, we discuss and compare two different types of political

18. International law firms have long advised their clients on strategies in Chinese courts. See one
example at “Foreign Parties Doing Business in China—Don’t Dismiss Chinese Governing Law and
Dispute Resolution Clauses,” Gowling WLG, 31 August 2017 <https:/gowlingwlg.com/en/insights-
resources/articles/2017/foreign-parties-doing-business-in-china/>.

19. Pelc 2017; Wellhausen 2016.

20. Wang 2015.

21. De Figueiredo and Richter 2014; Malik and Stone 2018; Weymouth 2012.

22. Hillman, Keim, and Schuler 2004; Mellahi et al. 2016.

23. In a recent project, Transparency International investigates how private interests engage in state
capture by exerting undue influence on the judiciary in the Western Balkans and Turkey. The report is
available at <https:/www.transparency.org/en/publications/examining-state-capture>.

24. Beazer and Blake 2018.
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relationships that drive MNCs’ litigation outcomes in courts lacking judicial in-
dependence: personal political connections and corporatized political partnerships.

Non-market Advantages and Authoritarian Judiciaries

While weak institutional environments entail greater uncertainty around the de facto
functioning of the institutions, they also present unique opportunities for multi-
national corporations if these firms can exploit such institutional weaknesses to
receive regulatory protection and rent-seeking opportunities.>> In response to
adverse policy changes in the business environment, capable firms can tap into
their political resources for policymaking access and influence. In an effort to over-
come the commitment problem in FDI, MNCs seek to lower both political risk and
contractual risk: the possibility that local public or private actors will overturn,
alter, or reinterpret their agreements with foreign enterprises. Crucially, research
shows that firms’ nonmarket capacities may allow them to craft “side deals” with pol-
itical actors for special contract terms or individualized exceptions to adverse changes
to any existing arrangements.>°

The authoritarian judiciary can be an important entry point for political influence
and regulatory rent-seeking, given its lack of de facto independence. Therefore, when
investing in authoritarian developing economies, foreign firms may take advantage of
such political biases in adjudication to shield themselves from predation. Meanwhile,
in such economies the success of litigation depends on the types of political ties and
resources the MNC has.?” In the context of domestic firms’ commercial litigation, Xu
finds that the political nature of litigants’ ties to the ruling regime shapes lawsuit out-
comes.?® Likewise, when it comes to MNCs’ litigation in host-country authoritarian
courts, we argue that the type of political capital MNCs develop and use in host coun-
tries is crucial for lawsuit success.

Conventional research on the value of government-business connections has
focused on ad hoc exchanges of favor built on personal ties—a common form of cor-
ruption in authoritarian regimes.?® In the case of litigation, however, both the plaintiff
and the defendant have incentives to use their political capital to influence the rulings
of vulnerable judges. Here it is important to distinguish between different types of
political influence.

The extent to which an authoritarian judge conforms to the demands from each
side’s political patron is a function of the judge’s relative commitment to different
political interests. Judicial politics scholars have shown that authoritarian courts

25. Boddewyn and Brewer1994.

26. Henisz and Zelner 2005; Mellahi et al. 2016.
27. Peng and Luo 2000.

28. Xu 2020.

29. Zhu and Shi 2019.
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often serve as instruments of governance and control for the ruling regime.? The
power of authoritarian courts is underinstitutionalized and highly contingent on the
will of the political leadership, subject to curtailment at the discretion of political
leaders.3! Therefore, authoritarian judges exercise significant judicial self-constraint,
especially when a case impinges on core regime interests. For example, Solomon
argues that, in the Soviet era, a defining feature of the Bolshevik approach to the
administration of justice was the preference for loyalty over expertise.?2 In the case
of China, Xin He suggests that the CCP’s core interest in maintaining its power
and leadership dictates and shapes the regime’s legal and administrative practices.3
Meanwhile, Wang shows that the political interests of the authoritarian regime and
the commercial interests of foreign investors can be well aligned when it comes to
fostering investment inflows and economic development.3*

In the case of commercial lawsuits, the regime has a vested interest in securing
favorable rulings for state-affiliated entities. We suggest that such adjudicative favor-
itism is a form of judicial rent-seeking that results in substantial financial awards for
state-affiliated litigants.>> Authoritarian judges tend to pay only lip service to political
connections based on merely personal ties.>® Exchanges of personal favors may not
secure meaningful victories because these ad hoc, informal inducements are not
strong enough to override judges’ commitment to upholding core regime interests
when they weigh personal favors against their commitment to regime stakeholders.

On the other hand, formal corporate partnerships with the state can induce the
dependent judiciary to serve shared interests. In authoritarian regimes, judges tend
to be more attentive to business interests of direct concern to the state, and their insti-
tutional commitment is not easily swayed by enticements based on personal favors.
Thus corporate partnerships between MNCs and the state result in institutionalized,
sustainable adjudicative advantages for the joint enterprises. Corporate partnership
ties between MNCs and regime insiders can structurally align a foreign firm’s objec-
tives with the state’s interests. As a consequence, the authoritarian state will help the
foreign investor shape the “rules of the game.”

Political Partnerships and Institutional Advantages

An effective corporate structure to co-opt state actors as stakeholders in the foreign
firm’s commercial success is a JV partnership with state-affiliated actors. This is a
mode of market entry that builds ownership ties with host-government authorities,

30. Ginsburg and Moustafa 2008; Moustafa 2014.
31. Solomon 2007.

32. Solomon 2008.

33. He 2012.

34. Wang 2015.

35. Levin and Satarov 2015; Parisi and Luppi 2015.
36. Ang and Jia 2014; Lu, Pan, and Zhang 2015.
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which help reduce institutional obstacles and manage political uncertainties. In par-
ticular, we emphasize the value of establishing JV partnerships with SOEs as a
way for foreign firms to influence the operation of weak judiciaries and to capture
institutional rents.

Forming JV partnerships with local actors is a common practice by MNCs around
the world to mitigate investment risk. For example, evidence suggests that corruption
tends to shift firms’ ownership structure toward JVs. Smarzynska and Shang-Jin
observe that, for foreign firms operating in Eastern Europe and the former Soviet
economies, the possibility of forming a JV rather than a wholly owned subsidiary
increases with the level of corruption.3” Likewise, Uhlenbruck and colleagues find
that foreign firms adapt to the pressure of corruption via entry into JVs.’® They
show that MNCs use contracting and partnering as adaptive strategies to participate
in markets where corruption threatens their equity ownership. Moreover, analyzing a
sample of Japanese investors’ ownership decisions in the US, Chen and Hennart
report that Japanese companies facing higher market barriers in the target industry
are likely to choose JVs over wholly owned subsidiaries.?®

This evidence indicates that JV partnerships have unique advantages as investment
vehicles for foreign corporations,*® particularly in weak and uncertain institutional
environments.*! Local partners’ political and other proprietary resources help
MNCs obtain business opportunities and protect investor rights in restrictive regula-
tory environments. Therefore, MNCs’ choice of entry mode tends to conform to the
regulatory and competitive pressure in the host-country environment.*> Evidence
shows that MNCs with cooperative entry modes, such as JVs, enjoy lower investment
risk than wholly owned subsidiaries.*> Further, when the perceived legal and regula-
tory uncertainty is high, MNCs are less likely to convert from JVs to wholly owned
enterprises, even if they have the option to do so.**

MNCs may face a trade-off in forming JV partnerships. Partnering with capable
local firms helps reduce political hazards, but perhaps at the expense of increased
contractual hazards, including managerial conflict, expropriations, and intellectual
property infringement by their domestic partners.*> We assume that, for MNCs
that have kept J'Vs as their mode of operation, managers have calculated that the bene-
fits of such partnerships outweigh the potential costs. The total number of JV enter-
prises in China was not monotonously decreasing during the sample period (2002 to
2017)—it was actually steadily increasing from 2012 to 2017 (Figure 1). The propor-
tion of JV enterprises among all foreign-invested projects was approximately 35

37. Smarzynska and Shang-Jin 2000.

38. Uhlenbruck et al. 2006.

39. Chen and Hennart 2002.

40. Luo 1997.

41. Luo 2001; Meyer et al. 2009.

42. Yiu and Makino 2002.

43. Morschett, Schramm-Klein, and Swoboda 2010.
44. Puck, Holtbriigge, and Mohr 2009.

45. Henisz 2000.
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percent in 2002 and 24 percent in 2017.4¢ The relatively consistent pattern suggests
that JV partnership remains an attractive corporate structure for MNCs, considering
all its benefits and risks. Henisz also shows that MNCs can adjust their relative expos-
ure to political versus contractual hazards by choosing to hold majority or minority
equity interest in partnerships.*’
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FIGURE 1. Total number of joint ventures and wholly foreign-owned enterprises in
China

The political resources of the local JV partner are particularly crucial for MNCs
operating in authoritarian regimes. Unconstrained governments can be as predatory
toward private domestic firms as they are toward foreign firms, if not more so.43
MNCs cannot reliably mitigate political hazards posed by an unchecked state by
partnering with local private firms that are also vulnerable to asset seizure and dis-
criminatory tax and regulatory enforcement. They need partnerships with local
firms that are tied to the regime’s economic welfare; this will align foreign and
state interests. Corporate partnerships with regime insiders give foreign investors a

46. The data are from the official database of the National Bureau of Statistics of China, <https:/data.
stats.gov.cn/english/easyquery.htm>.

47. Henisz 2000.

48. Gans-Morse2012; Huang 2003a, 2003b.
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strong form of local linkage that helps them structurally overcome, and even exploit,
the host country’s institutional deficiencies.*’

Chinese SOEs are commercial entities that represent state interests, and their own-
ership structure allows powerful political actors to be stakeholders in their perform-
ance.”® SOEs participate in market activities while acting as the corporatized
embodiment of regime insiders’ interests.>! Leutert shows that the leaders of core
central SOEs are usually on a one-way street promotion to executive positions in
the central government, provincial governments, or other central SOEs until their
retirement, unlike the revolving-door careers of other types of Chinese state
officials.>? Relatedly, in post-Soviet Russia, the assets of Soviet-era SOEs were trans-
ferred through privatization to “insider oligarchs” close to the core Russian leader-
ship.>3 Insider oligarchs and politically influential business elites have enjoyed
privileged market status in Russia, similar to the dominant positions held by
Chinese SOEs.>* In particular, these powerful actors may favor weak public institu-
tions that allow them to gain from rent-seeking opportunities and alternative rights-
protection mechanisms such as corruption and relationship building.>>

Thus we argue that the strength of an MNC’s political partnership depends on the
type of partner and the form of the tie. JV partnerships with SOEs can address the
commitment problem posed by an unconstrained state better than conventional pol-
itical ties. Such business alliances offer MNCs links to the ruling regime that not only
reduce investment risk but also shape adjudicative outcomes in a systematic way. The
SOE partnership directly involves state interests, so the host state becomes a stake-
holder in the joint enterprise’s performance. The domestic judiciary, which is suscep-
tible to external political interference, is induced to deliver material legal benefits to
actors associated with the ruling regime. This type of institutional rent-seeking pro-
vides significant market advantages for MNCs that are connected to regime insiders,
at the expense of other less connected litigants.

The value of a subservient judiciary has been mentioned in the comparative politics
literature, although its implications for international political economy remain under-
explored. Scholars have shown that domestic private firms that are political insiders
are more willing to litigate in Chinese courts.>® Evidence from Russia also suggests
that businesses have a strong demand for using legal institutions to protect property
rights even when state institutions are ineffective or corrupt.’” Moreover,
Lambert-Mogiliansky, Sonin, and Zhuravskaya find that firms’ benefits from bank-
ruptcy proceedings in Russian commercial courts are shaped by the quality of the

49. Chen, Chen, and Ku 2004; Uhlenbruck et al. 2006.

50. Koppell 2007; Pearson 2015; Szamosszegi and Kyle 2011.

51. Hertog 2010; Li, Yue, and Zhao 2009; Stone, Wang, and Yu 2022.
52. Leutert 2018.

53. Rutland 2013.

54. Braguinsky 2009; Kryshtanovskaya and White 2005.

55. Sonin 2003.

56. Ang and Jia 2014.

57. Gans-Morse 2017.
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regional judiciary and the political power of regional governors.>8 In both established
and unconsolidated democracies, business actors may prefer subservient courts and
captured regulators to more independent institutions.>°

As a type of institutional rent-seeking scheme, SOE JV partnerships co-opt the
state as a stakeholder in the firm’s success and incentivize the state to internalize
the foreign investor’s interests. This corporatized relationship exploits dependent
courts and results in judicialized privileges and systematic benefits for the collective
enterprise. In this way, the politically risky environment may provide profit opportun-
ities for foreign firms as domestic institutions are enlisted to serve their joint interests.
Thus a dependent judiciary may become a vehicle for rent-seeking that locks in and
institutionalizes MNCs’ market privileges.

Conventional channels of political connections, characterized by ad hoc, expedient
types of personal exchange, are a weaker determinant of litigation success for
MNCs.%0 Compared with SOE JV partnerships, non-ownership types of political
ties with the authoritarian regime grant only limited, shallow forms of lawsuit
success. This is because corrupt exchanges with authoritarian judiciaries still face a
commitment problem: judges subject to external interference may not fully deliver
on their promises. Dependent judges face political pressure from both the plaintiff
and the defendant and will try to balance and prioritize political demands from the
two sides. Therefore, the key determinant of lawsuit outcomes is which party can
more strongly incentivize the judge to consistently attend to their side’s demands.
In the absence of strong incentives of judicial commitment, authoritarian judges
may engage in conciliatory tactics in response to conflicting legal requests.®!

Lacking a deep commitment to either side’s interests, judges may choose to
superficially recognize the plaintiff’s demands without satisfying their substantial
claims against the defendant. Judges are under more political pressure when the
litigant represents the vested interest of the regime than can be brought by exchanges
of personal favors. In this respect, SOE JV partnerships reflect deeper and more cred-
ible involvement of the state in advancing the collaborative enterprise’s interests.
Thus authoritarian courts subservient to state—business alliances are more likely to
vigorously uphold the JV’s interests, rather than merely paying lip service to the
legal merits of the litigants’ claims as courts normally do for other connected
clients. SOE JV partnerships can exert a systematic influence over judicial outcomes,
securing and locking in the state—business partnerships’ institutional advantages and
overriding political connections based on personal ties.

Therefore, we hypothesize that JV partnerships with SOEs deliver greater political
value and adjudicative advantages in authoritarian courts than common types of
political connections. Specifically, we test the following hypotheses regarding the

58. Lambert-Mogiliansky, Sonin, and Zhuravskaya 2007.
59. Carpenter and Moss 2013.

60. Faccio 2006; Wang 2018.

61. Xu 2020.
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relationship between MNCs’ political resources and their litigation outcomes in host-
country judiciaries.

HI (political-partnership mechanism): All else equal, joint ventures between foreign
firms and host state-owned enterprises are more likely to obtain substantial lawsuit
victories than other types of foreign firms.

H2 (political-connections mechanism): All else equal, MNCs with personal political
connections are more likely to obtain superficial lawsuit victories than foreign firms
without political connections.

These two mechanisms are not mutually exclusive; they can function
together in the adjudication process. Nonetheless, ceteris paribus, we expect the
political-partnership mechanism to have a more pronounced impact on judicial
outcomes in authoritarian systems than the political-connection mechanism. In
later sections, we examine the explanatory power of the two mechanisms both separ-
ately and simultaneously.

A New Litigation Data Set

To examine MNCs’ performance in using local courts to assert and protect their rights
when the host country lacks judicial independence, we construct a new data set on
MNCs’ lawsuit activities in China. In 2013, to increase judicial transparency, the
Supreme People’s Court of China started to require all levels of courts to publicize
judgment documents online within seven days of judicial decisions.%> The court
established and maintains an online database, China Judgment Online,%3 which con-
tains court rulings in all levels of Chinese courts since 1996.* We used these legal
records to construct our data set.

Concerns might be raised about selection bias in publications from a repository
such as this one. For example, perhaps Chinese courts lean toward publishing
rulings that appear impartial and professional. We offer three reasons to discount
such concerns in this case. First, based on our own reading of hundreds of the docu-
ments, many of the records are of poor quality in terms of both writing proficiency
and legal reasoning. Some are not even complete. There does not appear to be a strin-
gent screening or censorship process prior to publication. Second, even if a bias
toward publicizing “better” documents exists, the bias would be against finding the
expected differences in the adjudicative decisions for different types of

62. Wu et al. 2022.

63. China Judgment Online [in Chinese] <https:/wenshu.court.gov.cn/>.

64. The website reports that, as of 24 March 2020, it hosted approximately 89 million court documents,
including 56 million on civil lawsuits and 2.5 million related to administrative lawsuits.


https://wenshu.court.gov.cn/
https://wenshu.court.gov.cn/
https://doi.org/10.1017/S0020818322000297

https://doi.org/10.1017/50020818322000297 Published online by Cambridge University Press

Partners with Benefits 157

litigants, resulting in a harder test for our hypotheses. Meanwhile, if Chinese courts
wish to project a foreign-enterprise-friendly image by uploading documents that pre-
dominantly favor MNCs, we should see MNCs overwhelmingly winning the lawsuits
but this is not what we observe. Third, front-line judges presiding over foreign-enter-
prise-related cases told us in interviews that uploading these legal documents is a
tedious, technologically cumbersome, and time-consuming administrative task.
Judges and clerks struggle to find time for it. They are not strongly motivated to
upload these records, much less to selectively upload only the “good” ones.®3

We web-scraped legal documents involving foreign litigants in Chinese courts
from China Judgment Online, and then obtained corporate information about the liti-
gants from various sources. We searched for all cases where a foreign company is one
of the litigating parties, either as the plaintiff or as the defendant. In this project, we
focus on some of China’s major FDI-origin countries in various regions: Australia,
France, Germany, Japan, Singapore, South Korea, the UK, and the US.%® Given
these countries’ dominant profiles in China’s inward FDI, firms from these countries
should also be involved in the great majority of foreign-related cases in Chinese
courts.®” As an improvement over existing research on ISDS that focuses on disputes
between foreign investors and host governments, the new data set enables us to also
examine legal disputes between MNCs and private actors in the host economy.

Empirical Strategy

We conduct both descriptive and regression analyses to test our theory. The primary
outcome of interest is the ruling outcome for the plaintiff who brings a claim before
the court. We measure lawsuit outcomes in three ways. First, we code whether the
court’s legal arguments and findings uphold the plaintiff’s claims or reject them.
We check whether the court expresses clear support for or mostly favorable opinions
toward the plaintiff. Second, we consider whether the plaintiff pays lower court fees
than the defendant. In China, judges usually charge the party they rule against higher
court fees and expenses than the party on the winning side.°® Thus the relative allo-
cation of court fees indicates which side has the upper hand in the lawsuit.® Third, we

65. The fieldwork and related interviews were conducted during the summers of 2018 and 2019, under
Emory University IRB protocols (IRB00096709 and IRB00103588).

66. See the online supplement for firms broken out by home country. To identify each MNC’s nation-
ality, we check whether they are registered or headquartered in one of these origin countries. If the litigating
party has more than one actor, we code the first firm in the list of plaintiffs or defendants.

67. Considering the strong ethnic ties between Hong Kong, Macao, and Taiwan on the one hand and
mainland China on the other, as well as the fact that firms from these localities are covered by different
policies from other foreign companies, we do not include firms from these three jurisdictions in this study.

68. Maxeiner 2010.

69. In our data set, on average, a winning plaintiff pays RMB 3,172 (USD 473) in court fees, versus
RMB 39,830 (USD 5,945) paid by a losing defendant; and a losing plaintiff pays RMB 9,194 (USD
1,372), versus RMB 1,008 (USD 150) paid by a winning defendant.
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look at the monetary compensation awarded to the plaintiff. Following the tradition in
the corporate lawsuits literature,”® we code whether any positive amount of monetary
compensation is awarded to the plaintiff. We also consider higher thresholds for
victory by looking at whether the plaintiff was awarded at least a quarter, half, or
all of their claim.”!

The dependent variables use both subjective and objective measures. While judges
are often unequivocal in their opinions of litigants’ claims, some rulings have mixed
and vague messages that require closer reading by the coder to reach consistent and
unambiguous conclusions. Therefore, the first measure entails more subjective under-
standing and interpretation of the court’s judgment. Meanwhile, a judge’s explicit
support for the plaintiff’s claims does not always translate into satisfactory compen-
sation to the injured party. The more objective measures of monetary compensation
aim to capture the adequacy of legal remedies.

The main explanatory variable is the corporate structure of the MNC. To identify
JV partnerships between MNCs and SOEs, we first check whether the corporate
entity is registered as a JV with the Chinese regulatory authority, the State
Administration for Industry and Commerce (SAIC). As a specific type of JV, the
entity is further coded as SOE JV if the MNC’s JV partner is an SOE or if the
MNC has a state agency as its majority shareholder.”? We expect SOE IVs to be
more effective in shaping judicial outcomes and inducing judges to issue favorable
rulings and large monetary awards. The partnership itself is a political signal to
judges that they need to bend the relevant rules and procedures and probably even
accept regime insiders’ dictation of the terms of judgment (although, admittedly,
we cannot directly observe such maneuvers, which occur behind closed doors).

We contrast our theory, centering on corporate—political partnership, with the con-
ventional view of politicized litigation, which emphasizes litigants’ personal political
connections. We empirically test our argument against the alternative view of the
state as a mere “helping hand” in greasing the judicial wheels and obtaining favorable
judgments. To measure whether a firm is politically connected, the main analyses rely
on a broad definition of personal connections based on both board memberships and
firms’ participation in government-led projects. We also show results using a nar-
rower definition of politically connected personnel in board memberships.

We follow convention in checking whether the MNC’s board includes any individ-
uals with prior working experience in the Chinese Communist Party (CCP), the local
or central government, the military, or SOEs.”3 These relationships are characterized

70. See, for example, Lu, Pan, and Zhang 2015; Wang 2018.

71. These outcome variables are coded as O if the plaintiff claims no monetary compensation. We do not
consider the ratio of awarded amount to claimed amount because it would be undefined if the claimed
amount is 0.

72. The information on firms’ ownership structure was hand-coded by our research assistants based on
government registries (including the SAIC), firms’ websites, and data service providers such as Qichacha
and Tianyancha, among other sources.

73. Faccio 2006; Wang 2018.
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by the management’s personal ties, and their values are invoked on an ad hoc basis.
Considering the extensive role of the government in China’s socioeconomic land-
scape, we also code a firm as politically connected if it has participated in any
social or economic projects led or promoted by the Chinese government.”* Studies
demonstrate that participation in these projects is a strategic choice by firms to
create networking opportunities and build political relationships.”>

One may argue that participation in government-led projects is more of a conse-
quence than a type of political connection, or that experience with the military or
SOE:s is not the same as experience with the CCP or the government. To address
these concerns, we also consider a refined, narrower measure of political connections,
using board members’ prior working experience in the CCP and government only
(excluding the military and SOEs).

Unlike SOE JV partnerships, where the state is a direct stakeholder, the state does
not hold direct business interests in personal, non-ownership types of political con-
nections. By including the indicator of political connections in the regression
models, we also account for a potential selection bias wherein politically connected
firms may be more likely to use the courts. It is a common belief that “who you know”
is a significant determinant of firms’ use of authoritarian legal procedures.”® By
controlling for litigants’ political connections, we aim to demonstrate a distinctive
mechanism of political partnership, beyond the conventional notion of political
connectedness.

To address other potential inferential challenges to identifying how MNCs’
political capital affects lawsuit outcomes, we include a set of control variables at
the lawsuit and litigant levels, including plaintiff’s home country, industry of oper-
ation, court location (province), case type, ruling year, ruling procedure, and oppon-
ent nationality.”” These control variables address endogeneity concerns that some
other features of the litigant or the lawsuit may be related to both the ruling
outcome and the likelihood of establishing political ties. Although observable infor-
mation on these lawsuits is limited, we have taken into account common confounders
in estimating the effect of corporate political endowment on lawsuit outcomes.”®

First, firms from certain countries may be more likely to establish JVs with SOEs
than firms from other countries, because of differences in their home countries’
political-economic systems.”® Economies with state-led development models may
predispose their MNCs to more actively pursue partnerships with SOEs, and these

74. Examples include corporate social responsibility initiatives, government procurement contracts,
infrastructure construction, charity and public welfare programs, and environmental and sustainability
initiatives.

75. Henisz 2017; Lin et al. 2015; Zhao 2012.

76. Ang and Jia 2014.

77. Summary statistics are available in the online supplement, where we also control for several other
firm-level characteristics that may bias our estimation.

78. Firth, Rui, and Wu 2011; Lu, Pan, and Zhang 2015; Wang 2018. In the online supplement, we
include additional control variables to address other potential endogeneity issues.

79. Cuervo-Cazurra and Ramamurti 2014; Hernandez and Guillén 2018.
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MNCs’ home states may also help them obtain more favorable legal settlements
through diplomatic or other channels. Thus, we include a set of dummies for all
the home states of the MNCs.

Second, there could be “forced joint ventures” in certain sectors. China’s industrial
policy requires foreign firms to establish JVs with domestic firms as a prerequisite for
market entry in certain industries. To address such industrial heterogeneity, we
include industry fixed effects for the MNC’s industry of operation, using the
Chinese classification for industry groups.®? For example, one such category is
Research and Development of Science and Technology. Including the sector
indicators mitigates the concern that forced JVs may be more prevalent in
technology-intensive industries. Moreover, since many of these restricted industries
are dominated by SOEs that enjoy various benefits and privileges,®! in the online sup-
plement we examine the effects of SOE JV in state-dominated sectors versus other
sectors separately.

Third, we consider the administrative heterogeneity between geographic regions
in China. Some regions are more dominated by SOEs than others, and their local
governments provide various protection and support measures for foreign firms.
Therefore, we include dummy variables for all the province-level localities where
the adjudicating courts are located.®?

Fourth, SOE JVs could be more likely to engage in types of lawsuits that award
disproportionately large amounts of compensation to the plaintiffs, as a result of par-
ticular legal principles and their application. Thus we include dummies for case types
(civil, criminal, administrative, enforcement-related, and intellectual property). We
also include dummies for the adjudication procedure of the lawsuit: whether the
case is a first instance, a second instance, or a “retrial, retrial review, or trial supervi-
sion” case. These procedural controls take into account the different kinds of claims,
and hence the comparability of ruling outcomes across cases.

Finally, in cases with an MNC plaintiff we consider whether the defendant is also a
foreign firm because SOE JVs may target other vulnerable foreign firms, although the
number of such cases is small (277). In all models, we also incorporate year fixed
effects to account for the evolving political and economic status of SOEs in the
Chinese economy. Thus our results are not biased due to unique temporal features
associated with different administrations.

We also perform an exact-matching procedure, in which we match on a set of
observable confounders to identify the effect of political ties. Then we run logistic
regressions on the matched data set. This test aims to further alleviate the concern

80. The official document with details on the China Industry Classification Code is available at China’s
National Bureau of Statistics (in Chinese) <http:/www.stats.gov.cn/tjsj/tjbz/hyflbz/201710/t20171012_
1541679.html>.

81. Hsueh 2011.

82. In the online supplement, we also focus on the coastal provinces where FDI is more prevalent; our
main findings hold for this subsample.
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that SOE JVs may be systematically different from other MNCs in some observable
ways that correlate with the ruling outcomes.

We also acknowledge the possibility of litigants’ self-selection into lawsuits—that
is, certain types of firms being more likely than others to use the judiciary. Given the
lack of observable information on MNCs that choose not to litigate in Chinese courts,
we cannot directly investigate this possibility. However, theoretically, we suggest
that the direction of such a selection bias is likely to be negative. The negotiation
process before litigation is similar to the bargaining stage before a war. The bargain-
ing model of war in international relations indicates that it is efficient for conflicting
parties to settle their disputes in the bargaining stage, rather than taking additional
costly actions.®3 Analogously, MNCs with stronger political ties may have the
resources or other means to resolve their disputes in more rewarding ways prior to
escalating to courts. Therefore, this study is more likely to underestimate than to over-
estimate the effect of SOE JV partnerships on lawsuit success. Put differently, if there
were no self-selection into lawsuits and if more SOE JVs profiting from nonjudicial
channels instead chose to litigate in Chinese courts, the estimated effect of SOE JVs
on litigation success would be even larger.

Statistical Results
Descriptive Results

The compiled data set consists of 3,730 cases involving at least one foreign enter-
prise.®* The distribution of lawsuit filings is skewed in time (Figure 2). Most of
the foreign-related lawsuits are reported in recent years, particularly after 2013.
Part of the reason is that the judicial transparency reform initiative started to
require the publication of all legal documents in 2013. Given the temporal limitation
of the judicial transparency requirement, our data set is more representative of litiga-
tion patterns in recent years. We include the entire period in the main analysis, con-
trolling for year fixed effects in all regression models. We also separate the cases into
pre-2013 and post-2013 periods for a robustness check. Our findings hold in the post-
reform period.83

Figure 3 displays the distribution of MNC origin countries in those cases. Japanese
and South Korean firms are frequent participants in Chinese judicial proceedings.3¢

83. Chen 2019; Reiter 2003; Schelling 1980.

84. There are only three cases where foreign natural persons sued Chinese domestic entities in the entire
data set.

85. See the online supplement. The results suggest that pre-2013 rulings do not systematically affect our
estimation.

86. Japanese and Korean firms use Chinese courts more frequently than US firms. This may be attributed
to the fact that Japanese and Korean investors are among the earliest foreign investors in China, as a result
of geographic and cultural affinity, and thus have developed greater local legal capacity. See Kaiser, Kirby,
and Fan 1996; Luo 2007. In the online supplement, we control for how long each MNC has operated in
China.
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FIGURE 3. Lawsuits in the data set involving foreign multinational corporations in
Chinese courts, by country
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US companies have also been involved in 530 coded lawsuits. In UNCTAD statistics
on investor—state disputes, the US appears only seventeen times as the respondent
state and 190 times as the home state of the claimant.?’ Notably, none of these
cases involved the Chinese government or Chinese firms. Thus, in comparison, the
volume of foreign-related disputes resolved in Chinese domestic courts is consider-
able and should not be overlooked.

TABLE 1. Plaintiff win rates

Outcome Fv.all Fv.D Fv. F Dv. F
Favorable judgment 0.547 0.534 0.643 0.467
Lower court fee 0.237 0.241 0.200 0.113
Compensation >0 0.313 0.315 0.288 0.231
Compensation > % claim 0.210 0.206 0.225 0.175
Compensation > % claim 0.182 0.176 0.206 0.141
Compensation > full claim 0.119 0.115 0.138 0.094

Note: F, foreign firms; D, domestic firms.

Table 1 reports the summary statistics of MNCs lawsuit outcomes in China.
Interestingly, across all measures of lawsuit outcomes, the average plaintiff win
rate is higher when MNCs sue domestic entities than the other way around.
However, while MNCs are more likely to obtain supportive judgments from the
court, the favorable rulings do not always translate into substantial monetary remed-
ies.88 The opinions favor plaintiff MNCs more than half the time, but award substan-
tial compensation much less often. Only in 31 percent of all claims pursued by MNCs
against domestic entities did the MNC receive any pecuniary compensation, and
more substantial financial awards are even rarer than this. Likewise, domestic
firms seeking reparations from foreign firms are more likely to score a superficial
lawsuit victory than any meaningful compensation.

The statistical evidence is consistent with the qualitative evidence we obtained
from interviews with officials at the American Chamber of Commerce in
Shanghai. They said that MNCs may be reluctant to resort to Chinese courts for
dispute resolution because the sanctions imposed on offenders are usually too
small to deter future violations. MNCs are not awarded sufficient damages, even if
they “win.”

In the online supplement, we also examine two particular types of cases. The first is
administrative cases, which can be regarded as the domestic equivalent of investor—
state disputes in international forums. We observe that MNCs actively use domestic

87. Statistics as of 31 July 2020, UNCTAD Investment Policy Hub, <https:/investmentpolicyhub.
unctad.org/ISDS/FilterByCountry>.

88. By “substantial remedies” we generally mean that the awarded amount is at least a quarter of the
claimed amount.
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courts to sue host government agencies (781 cases),3” although the winning percen-
tages are even lower than in other types of cases: MNCs win favorable judgments in
approximately 29 percent of the cases, and receive compensation in only 4 percent.
The second type is intellectual property rights infringement cases. While intellectual
property courts are expected to enjoy greater independence because of judges’ tech-
nical expertise and other institutional guarantees of judicial professionalism,”® MNCs
enjoy only superficial forms of rights protection in these cases as well.”!

TABLE 2. Case outcomes

All MNCs All JVs SOE JVs Private JVs Connected MNCs
FAVORABLE JUDGMENT 0.533 0.642 0.619 0.652 0.645
(0.020) (0.000) (0.024) (0.000) (0.000)
LOWER COURT FEE 0.241 0.257 0.426 0.220 0.256
(0.000) (0.001) (0.001) (0.138) (0.006)
COMPENSATION >0 0.315 0.288 0.591 0.231 0.282
(0.000) (0.685) (0.000) (0.069) (0.643)
COMPENSATION > % CLAIM 0.206 0.188 0.500 0.135 0.179
(0.180) (0.803) (0.000) (0.005) (0.676)
COMPENSATION > % CLAIM 0.176 0.167 0.476 0.114 0.157
(0.123) (0.826) (0.000) (0.013) (0.723)
COMPENSATION > FULL CLAIM 0.115 0.111 0.310 0.078 0.104
(0.276) (0.774) (0.007) (0.075) 0.917)
Average amount claimed (RMB) 10,554,952 11,546,579 13,654,363 10,802,223 8,070,449
Number of cases 2,050 417 113 300 404

Notes: MNC, multinational corporation; JV, joint venture; SOE, state-owned enterprise. P-values for two-sample #-tests
comparing each type of firm with all other types are in parentheses.

Table 2 reports a preliminary test of our hypotheses relating MNCs’ political
capital to lawsuit outcomes. A noteworthy finding is that foreign firms that have
entered JV partnerships with SOEs enjoy substantial adjudicative advantages. The
p-values for the two-sample #-tests indicate that, compared with other types of
MNCs, SOE JVs are more likely to receive favorable rulings in terms of financially
rewarding compensation, but not necessarily supportive judgments. In more than 30
percent of cases, the compensation awarded to SOE JVs is at least the claimed
amount. Significant differences in average win rates across corporate structures high-
light the importance for foreign firms in China of having ownership ties with state
actors. Moreover, the results also indicate that JVs with private Chinese firms do
not enjoy similar superior litigation performance, compared with the average
MNC. If anything, private JVs actually perform worse than other types of MNCs
for all substantial outcomes. Thus, it is the nature of the JV partner, instead of the

89. This is much greater than the number of ISDS cases for the most frequent respondent states, such as
Argentina (62 cases) and Venezuela (53 cases).

90. Zhang 2019.

91. See the online supplement.
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JV partnership per se, that matters. Foreign firms with conventional political connec-
tions also outperform general MNCs only in terms of the shallow measure of adjudi-
cative outcomes, which stands in contrast to SOE JVs’ more substantial judicial
advantage.

Moreover, the differences in win rates are unlikely to be driven by SOE JVs’ pur-
suing smaller claims than other types of MNCs. In fact, on average, SOE JVs request
more compensation than other MNCs, although the difference in means between the
amounts for SOE JVs and those for connected MNCs is not statistically significant
(Table 2). Another thing to notice is that, on average, SOE JVs are less likely than
foreign firms to file administrative lawsuits as the plaintiff.”? Considering that state
agencies are the defendants in administrative lawsuits, this pattern is also consistent
with the view that, on average, SOE JVs are more successful than other MNCs in co-
opting the state.

Overall, these descriptive results provide preliminary evidence that market entry
modes are important for MNCs to overcome and even exploit adjudicative biases in
courts susceptible to political influences in authoritarian regimes.”> Incorporating
state actors as stakeholders in a commercial partnership helps the MNC take advantage
of weak institutions and shape discriminatory decisions by subservient judges in favor
of the allied entity. This type of partnership can better secure state commitment to
investor protection and create institutionalized rent-seeking opportunities for foreign
firms. The systematic advantages and benefits go beyond the conventional ad hoc pol-
itical exchanges based on merely personal relationships.

Main Regression Results

In the main analysis, we use logistic regressions to estimate the effect of MNCs’ pol-
itical assets on each of the six measures of lawsuit outcome.’* Table 3 shows the
results in three panels. Panel (1) examines the political-partnership mechanism,
where we estimate the effect of being an SOE JV after controlling for a fixed set
of case- and firm-level variables. JV partnerships between MNCs and Chinese
SOE:s are significantly more likely to win lawsuits than other types of corporate struc-
tures, across all measures of litigation success. The effect of SOE JV is not only stat-
istically significant but also substantively meaningful. Table 4 shows the marginal
effects in terms of changes in predicted probability.”> We find that adopting a JV part-
nership with an SOE makes an MNC 10.6 percentage points more likely to obtain a

92. The #-tests for the differences between SOE JVs and each other type of firm in likelihood of filing
administrative lawsuits as the plaintiff are all statistically significant at the 0.05 level. Results are available
on request.

93. Straub 2008.

94. The substantive findings are also robust to using linear probability models. See the online supplement
for additional tests using linear models, whose results are easier to interpret.

95. We calculate the changes in predicted probability by holding the control variables constant. The
dummy control variables are set at their modal values. That is, we calculated the probabilities for a
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TABLE 3. Lawsuit outcomes by multinational corporation’s type of political capital

Dependent variable

Judgment Lower fee Comp >0 Comp > 1 Comp >%  Comp > full
(€)) Political-partnership mechanism
SOE JV 0.486%* 0.630%* 0.490* 0.702%* 0.750%* 0.532*
(0.150) (0.197) (0.268) (0.256) (0.286) (0.287)
Observations 3,655 2,475 2,343 2,305 2,305 2,305
2) Political-connections mechanism
POLITICAL 0.330%** 0.224 0.122 0.056 —0.080 0.048
CONNECTIONS (0.098) (0.301) (0.196) (0.143) (0.186) (0.187)
Observations 3,553 2,395 2,300 2,262 2,262 2,262
POLITICAL 0.231* 0.128 0.785%* 0.367 0.039 0.329
CONNECTIONS (NARROW) (0.134) (0.260) (0.312) (0.246) (0.321) (0.273)
Observations 3,617 2,447 2,320 2,282 2,282 2,282
3) Political partnership beyond political connections
SOE JV 0.317* 0.593%* 0.485* 0.754%* 0.883%* 0.611*
(0.182) (0.215) (0.291) (0.275) (0.309) (0.296)
POLITICAL 0.279* 0.120 0.055 —0.053 -0.222 —0.066
CONNECTIONS (0.112) (0.313) (0.218) (0.166) (0.203) (0.188)
Observations 3,547 2,390 2,297 2,259 2,259 2,259
“) Discrimination against private partnerships
PRIVATE JV 0.419%* —0.047 -0.611* —0.606%* —0.571* —0.425%
(0.148) (0.399) (0.255) (0.229) (0.227) 0.217)
Observations 3,613 2,439 2,329 2,291 2,291 2,291

Other controls

Plaintiff home country, plaintiff industry, court location, ruling year, ruling procedure, case
type, domestic opponent

Notes: Robust standard errors clustered by province are in parentheses. * <.10; *p <.05; *#p <.01; ***p < .001.

favorable judgment, 15.6 percentage points more likely to pay lower court fees, 11.5
percentage points more likely to receive non-zero compensation, 16.8 percentage
points more likely to receive at least a quarter of its claim, 16.7 percentage points

Japanese firm in the manufacturing sector that sued a Chinese counterparty in a civil case of first instance in

Beijing in 2017.
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TABLE 4. Changes in predicted win probability

Other types of MNC = SOE JV MNCs without PCs = MNCs with PCs
Based on Panel (1) Based on Panel (3) General PCs Narrow PCs
Favorable judgment + 10.6 pp +7.2 pp + 7.4 pp +5.2pp
Lower court fee +15.6 pp + 14.7 pp +5.6 pp +32pp
Compensation > 0 +11.5 pp +11.3 pp + 3.0 pp +17.4 pp
Compensation > ﬁ + 16.8 pp + 18.2 pp + 1.3 pp + 8.6 pp
Compensation > % +16.7 pp +20.2 pp —1.6 pp + 0.8 pp
Compensation > full +72pp + 8.9 pp + 0.6 pp +4.4 pp

Note: MNC, multinational corporation; SOE, state-owned enterprise; PC, political connection; pp, percentage points

more likely to obtain more than half of its claim, and 7.2 percentage points more
likely to have its claim fully satisfied. Considering foreign firms’ average win
rates, as reported in Table 1, the marginal effect of SOE JV on lawsuit success is
substantial.

In panel (2), we look at the explanatory power of the alternative mechanism, focus-
ing on personal types of political connectedness. We use both broad and narrow defi-
nitions of political connections to measure personal state—business ties. Across both
measures, the plaintiff’s political connections lead to more favorable court opinions,
yet without substantial reparations. Neither measure is a statistically significant pre-
dictor of substantial compensation (more than one-quarter of claims), which is con-
sistent with our theoretical expectation. Thus, the plaintiff’s personal political
connections are only a weak predictor of nontrivial lawsuit success, compared with
a foreign corporation’s structural ownership ties with the state.

Next, in panel (3), we include both sor jv and poLiTicAL CONNECTIONS to compare the
explanatory power of these two mechanisms. The effects of litigants’ political connec-
tions remain similar to the pattern in panel (2), with poLITICAL CONNECTIONS maintaining
its statistical significance only for the shallow outcome of favorable court opinions.®®
In comparison, soE Jv, as an indicator of the foreign litigant’s corporatized political
capability to affect adjudicative outcomes, significantly helps the plaintiff obtain
meaningful remedies.®” The coefficient sizes become even larger for the more sub-
stantial outcomes in panel (3). Turning to Table 4, on average, an SOE JV partnership

96. The signs of coefficients turn negative for outcomes of higher restitution. This suggests that the
regime insiders the MNC is connected with do not necessarily have the firm’s interests in mind when
the MNC pursues formal litigation. If the state’s interests are not directly involved in the lawsuit, the con-
nected personnel may even pressure the firm to accept a symbolic victory and less-than-ideal compensation.
In these cases, the MNC’s interest is undermined by a non-ownership connection without a strong commit-
ment to the firm’s interests. There are more pronounced negative results for the political-connection mech-
anism in the online supplement, where we focus on MNC:s filing as plaintiffs.

97. In the online supplement, we consider the defendant’s political connectedness, as the flip side of the
plaintiff’s political ties. The same pattern holds even after conditioning on the political connectedness of
both litigants.
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increases the likelihood of lawsuit success by 7.2 (FAVORABLE JUDGMENT), 14.7 (LOWER
courT FEE), 11.3 (compENsaTioN > 0), 18.2 (COMPENSATION > %), 20.2 (COMPENSATION
>%), and 8.9 (comPENsaTION > FULL) percentage points, respectively. In contrast,
MNCs with personal political connections generally do not perform much better in
court (in monetary terms) than MNCs without such connections. This is true for
both broad and narrow measures of personal connections.”®

Notably, as panel (4) of Table 3 shows, JV partnerships with private firms suffer
from significant adjudicatory discrimination in monetary compensation, though they
are more likely than the average foreign firm to win a superficial victory. This is con-
sistent with existing scholarship on the “political pecking order” in China’s “state
capitalism,” where foreign and local private firms have relatively low market status.””

As a whole, the results support our theory that government—business relationships
based on personal ties have limited effects on judges’ rulings regarding MNCs.
Political connections may help foreign firms obtain only trivial forms of victory in
court. In contrast, SOE JVs enjoy substantial adjudicative favoritism because the
state is an interested party to the JV. The state, with a direct stake in the performance
of this collective business, has incentives to create institutional advantages for foreign
firms. Such a political partnership induces domestic institutions to deliver systematic
judicial benefits to the JV, often in the form of substantial compensation.

Additional Tests

Considering the Defendants. Our theory implies that a plaintiff’s influence over
dependent courts is conditional on the defendant’s political ties. When the defendant
leverages personal connections to pressure the judge, the MNC plaintiff’s claims may
not be satisfied without countervailing political influence of its own. In other words,
the commitment problem induced by dependent judiciaries under authoritarian rule
leads to a low baseline win rate for MNC:s litigating against actors with some political
clout. It is in such circumstances that we expect the political value of SOE JVs to be
most substantially realized. Thus we expect the effect of sok Jv to be more pronounced
when an SOE JV litigates against a politically connected defendant. A positive inter-
action coefficient between soe jv and the defendant’s political connections will
provide strong evidence that a corporate partnership with the state can more effect-
ively overcome the commitment problem. We expect sot Jv to be most effective
when the court is susceptible to both litigants, that is, when the opponent has personal
political connections. In this way, the institutional advantage of SOE JVs under

98. A notable exception is the effect of narrowly measured political connections when it comes to posi-
tive monetary compensation. However, the effect of narrowly measured political connections on substantial
monetary remedies is still limited.

99. Huang 2003b.
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TABLE 5. Effects of political partnership conditional on the commitment problem

Dependent variable

Judgment Lower fee Comp >0 Comp >4 Comp >4 Comp >full
(1) Interacting with defendant’s political connections
Plaintiff SOE JV 0.574* 0.396 0.269 0.412* 0.395 0.091
(0.225) (0.317) (0.255) (0.227) (0.262) (0.298)
DEFENDANT PCS —0.554#* —0.837%#* —0.684* —-0.628" —0.659* —-0.582*
(0.107) (0.236) (0.341) (0.342) (0.400) (0.303)
PLAINTIFF SOE JV x —-0.268 0.622 1.073 1.316* 1.526* 2.006%*
DEFENDANT PCS (0.218) (0.423) (0.652) (0.659) (0.702) (0.623)
Observations 3,445 2,344 2,227 2,190 2,190 2,190
2) Interacting with defendant’s political partnership
Plaintiff SOE JV 0.554%* 0.631%* 0.517* 0.705%* 0.804+* 0.500"
(0.195) (0.221) (0.242) (0.235) (0.270) (0.288)
DEFENDANT SOE JV —0.038 0.101 —0.024 0.094 0.143 0.246
(0.215) (0.241) (0.198) (0.271) (0.357) (0.394)
PLAINTIFF SOE JV x —1.192* —-0.330 —0.425 —-0.179 —-0.749 -0.223
DEFENDANT SOE JV (0.601) (0.539) (0.749) (0.776) (0.587) (0.542)
Observations 3,552 2,417 2,276 2,238 2,238 2,238
Other controls: plaintiff home country, plaintiff industry, court location, ruling year, ruling procedure, case

type, domestic opponent

Notes: SOE, state-owned enterprise; JV, joint venture; PC, political connection. Robust standard errors clustered by
province are in parentheses. * <.10; *p <.05; *¥p < .01; **%p <.001.

dependent judiciaries is manifested through its resilience to the opposing side’s
ordinary political influence.

Table 5 presents the results of interacting the plaintiff’s sok Jv status with two types
of political ties for the defendant. In terms of favorable court opinions, sok sv performs
better when litigating against an unconnected defendant (that is, bEFENDANT Pcs = 0),
and DEFENDANT pcs significantly decreases the plaintiff’s chance of receiving support-
ive arguments from the court (panel (1)). However, when it comes to substantial
compensation, the advantage of sor sv is more pronounced when the defendant
enjoys political connections. The effect sizes are larger when the plaintiff leverages
its SoE Jv status to litigate against a party with the ability to influence court decisions.
The negative sign of DEFENDANT pcs suggests that without strong state support the
plaintiff faces a significant threat from commitment problems. Put differently, the
importance of ownership ties with the state is best manifested under threats of
commitment problems, when the court might be compromised by the opposing side.

If the defendant is not an SOE JV (that is, DEFENDANT soE jv=0), then the MNC
plaintiff enjoys significant adjudicative advantages across different ruling outcomes


https://doi.org/10.1017/S0020818322000297

https://doi.org/10.1017/50020818322000297 Published online by Cambridge University Press

170 International Organization

if the plaintiff is an SOE JV (panel (2)). Nonetheless, if the defendant is also an SOE
JV, then the plaintiff SOE JV largely retains its advantages, although there is now
more uncertainty regarding substantial compensation. Thus the judicial privilege
for the plaintiff SOE JV is less pronounced when the defendant is also an SOE JV,
compared with the situation where the defendant has only ordinary political
connections.

Taken together, Table 5 shows the unique value of SOE JV as a corporate structure for
triumphs in authoritarian courts against politically connected firms. SOE JV plaintiffs are
more likely to secure meaningful victories when the defendants are not SOE JVs.
Moreover, litigation against other SOE JVs entails higher adjudicative risk than
against firms with non-ownership types of political ties. Overall, the results highlight
the importance of the corporatized alliance with the state in overcoming the commitment
problem posed by the lack of rule of law in authoritarian regimes. The SOE JV partner-
ship, as an ownership structure and investment vehicle, induces the dependent judiciary
to help the MNC establish institutionalized market privileges through legal means.
Common types of political connections are not as reliable as ties established through
shared ownership stakes in extracting nontrivial concessions from susceptible courts.
The results also underline the complexity of the commitment problem when authoritarian
judiciaries can be influenced by both sides of the lawsuit and are not as committed to
legal principles as they are to the relative political leverage of the litigants.

Matching. To further alleviate concerns about confounders that may cause foreign
firms to both form SOE JV partnerships and win lawsuits (that is, selection bias in the
adoption of SOE JVs), we perform an exact matching procedure. We match on all the
observed control variables in our data set that may simultaneously affect corporate
structure and ruling outcomes. We use the matchit function in R to preprocess the
lawsuit data set.'° The matched data set produces better covariate balance
between SOE JVs and other types of plaintiffs. Then we use logistic regression to
analyze the matched data set.!0!

Panel (1) in Table 6 shows the effect of SOE JV after perfectly matching plaintiffs
on a set of potentially confounding covariates. soE Jv remains positive and has a stat-
istically significant effect on most measures of lawsuit success, even when using this
conservative estimation technique. As a comparison, we also conduct the same exact-
matching procedure for plaintiffs with personal political connections. The null effect
of poLiTicAL coNNECTIONS on meaningful ruling outcomes is also largely consistent with
that seen in Table 3. Overall, the matching results confirm the main findings: political
partnership is a robust determinant of lawsuit success, especially for substantial
monetary rewards. Ordinary political connections, in contrast, do not significantly
contribute to more rewarding litigation outcomes.

100. Ho et al. 2011.
101. Because of the lack of exact matches for SOE JVs on these covariates, the preprocessed data set has
much fewer observations.
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TABLE 6. Exact-matching results

Dependent variable

Judgment Lower fee ~ Comp >0 Comp > 1 Comp >4 Comp > full

(1) Political-partnership mechanism

SOE JV 1.156%* 0.892 2.211% 3.073%* 2.731%* 1.963*
(0.412) (0.567) (0.880) (1.030) (1.034) (0.995)

Observations 335 144 132 131 131 131

2) Political-connections mechanism

POLITICAL 0.182 —0.116 -0.611* —0.284 0.008 0.273

CONNECTIONS (0.208) (0.308) (0.329) (0.410) (0.457) (0.485)

Observations 820 505 453 448 448 448

Exact matching covariates: Court location, case type, ruling procedure, rule year, public listed, plaintiff home

country, plaintiff industry

Note: * <.10; *p <.05; **p <.01.

Robustness Checks

We conduct additional analyses to test the robustness of the findings of the main
analysis. First, since the data from before the 2013 judicial transparency reform
may suffer from sample selection bias, we focus on the post-2013 period. Second,
we conduct a subsample analysis focusing on the coastal provinces in Eastern
China with greater FDI exposure, to assess regional heterogeneity. Third, we
revisit only the cases where MNCs are the plaintiffs. Fourth, we incorporate
additional firm-level control variables in the regression models, including the
firm’s China experience, its size, and whether it is publicly traded. Fifth, since the
results of logistic regressions are hard to interpret substantively, we use ordinary
least squares regressions to facilitate interpretation of the results. Sixth, we conduct
a nearest-neighbor propensity score matching procedure as a supplement to exact
matching. The results of these analyses are available in the online supplement. Our
main findings hold throughout.

Conclusion

As large volumes of FDI flow into developing countries with weak institutions, it is
important to understand how foreign investors protect their rights and assert interests
in host countries without independent judiciaries. This article focuses on institutional
arrangements within host countries, an understudied mechanism of cross-border
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dispute resolution compared with supranational investor rights protection mechan-
isms beyond host countries.

We construct a novel data set on MNCs’ litigation activities in China to investigate
how foreign-related lawsuits are adjudicated in authoritarian courts. We find that
foreign firms frequently resort to Chinese domestic courts to resolve disputes and
seek legal remedy for a variety of issues. Theoretically, we examine the conditions
under which foreign investors may succeed in these local legal venues. We argue
that JV partnerships between MNCs and SOEs can enlist the authoritarian state as
a stakeholder in the success of the collective commercial enterprise. This corporate
structure aligns regime interests with foreign investors’ interests and thus incentivizes
the state to create judicial privileges and rent-seeking opportunities to institutionally
benefit the JV. Our findings point to an underexplored mechanism of investment pro-
tection where MNC-SOE JV partnerships, as a form of political alliance, induce
authoritarian judiciaries to safeguard their joint interests. Such political partnerships
secure substantial adjudicative favoritism and help MNCs overcome the commitment
problem posed by an unconstrained authoritarian state more effectively than firms’
personal political connections.

Our study contributes to the emerging research agenda that recognizes domestic
judiciaries as part of the “global community of courts” dealing with cross-border
dispute resolution issues.!%2 It uncovers the value of authoritarian institutions to
foreign investors by disentangling different types of state—business ties. An implica-
tion of the findings is the value of dependent courts to foreign firms. Conventional
wisdom maintains that the value of judicial independence and the rule of law lies
in the power of courts to constrain government behavior.!%3 However, MNCs’ polit-
ical ability to generate rents from weak institutions may shape their political prefer-
ences and their choice of institutional venues for dispute resolution. If MNCs expect
preferential legal treatment from susceptible local courts, they may prefer these local
forums to third-party adjudicative venues beyond the host country.!%* Foreign firms’
ability to shape host-government decision making may be one reason they have not
been as resistant to pursuing domestic litigation as scholars have assumed.!% MNCs’
effective political engagement with dependent courts can also explain the inconclu-
sive empirical relationship between regime type and firms’ perception of political
risk.106

Finally, we suggest that our theory is generalizable to other authoritarian regimes
where the state plays an important role in the market economy and state-affiliated
actors act on behalf of regime insiders and enjoy various benefits and privileges. !0’

102. Slaughter 2003.

103. See, for example, Li, Owen, and Mitchell 2018; North and Weingast 1989; Staats and Biglaiser
2012; Stasavage 2002.

104. Puig and Shaffer 2018.

105. Hillman, Keim, and Schuler 2004.

106. Kenyon and Naoi 2010; Wright and Zhu 2018.

107. Carney 2015; Kurlantzick 2016.
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SOEs and their business partners receive favorable administrative treatment and
access to institutionalized rent-seeking opportunities in many developing countries
exhibiting features of state capitalism and crony capitalism.'%® The judiciary is a
part of the state apparatus that can be enlisted to serve the interests of regime insiders
as well as their partners and cronies. Authoritarian rulers can use their leverage over
the judiciary to engage in systematic rent-seeking schemes with their foreign partners
behind a fagcade of judicial neutrality and legitimacy. As a response to such institu-
tionalized corruption, US legislators have been trying to target US MNCs’ “corrupt
bargain[s] with the Chinese Government or the CCP to gain or retain market
access or receive any other benefit” through a revision to the US Foreign Corrupt
Practices Act, considering that these bargains “are more valuable to the Chinese
Communist Party than any monetary bribe.”!%° We intend to continue this line of
inquiry in future projects.

Data Availability Statement

Replication files for this article may be found at <https:/doi.org/10.7910/DVN/
PJGT3R>.

Supplementary Material

Supplementary material for this article is available at <https:/doi.org/10.1017/
S0020818322000297>.
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