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Abstract
This article examines the operation of the Malaysian statutory derivative action through
an analysis of Malaysian judicial decisions from 2008 to 2015. It considers the extent to
which the statutory derivative action has achieved its underlying objective of facilitating
better shareholder access to redress. The analysis focuses on applications for leave to bring
derivative actions for breaches of directors’ duties, considering the manner in which the
courts have interpreted and applied the criteria for granting leave and the rate of success in
obtaining leave. The ﬁndings are compared with an analysis of Australian statutory
derivative actions and situated in a broader comparative context. The article considers the
effectiveness of the Malaysian statutory derivative action in facilitating better shareholder
access to redress and canvasses possible explanations for the Malaysian approach.

Following the Asian ﬁnancial crisis, the Finance Committee highlighted the problem
in Malaysia of complicity between signiﬁcant shareholders and the board of directors
in expropriating corporate property to the detriment of the company and its
shareholders.1 Directors’ duties are owed to the company, and the rule in Foss v
Harbottle2 requires that the company, rather than its shareholders, should bring
proceedings for breaches of these duties. In situations where the alleged wrongdoers
wield considerable inﬂuence over the board of directors, the company may be
unwilling to institute proceedings. The derivative action provides an important means
by which shareholders may seek redress for breaches of directors’ duties.3
*
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Finance Committee, ‘Report on Corporate Governance’ (February 1999), 42. The Finance Committee
was established in response to the perceived inadequacies in the regulatory framework highlighted during
the Asian ﬁnancial crisis.
(1843) 2 Hare 461, (1843) 67 ER 189 (Court of Chancery, England and Wales).
Minority shareholders also had a right to seek relief from oppression or disregard of their interests under s
181 of the Companies Act 1965. This right has been maintained by s 346 of the Companies Act 2016.
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This article analyzes the extent to which the Malaysian statutory derivative action
has achieved its objective of facilitating easier access to redress through derivative
proceedings. As shareholders are required to obtain leave of the court in order to bring
derivative actions, the analysis considers whether the statutory derivative action has
enabled shareholders to obtain leave more easily than under previous common law
requirements. In this context, the ease by which leave is obtained is ascertained
qualitatively, by considering the manner in which the criteria for granting leave were
interpreted and applied by the courts, and quantitatively, by reference to the rate of
success in obtaining leave. The analysis focuses on derivative actions for breaches of
directors’ duties, as directors’ duties are among the signiﬁcant safeguards for
shareholders against self-dealing by directors.4
Several methods are used in the analysis. First, all available Malaysian judicial
decisions from 2008 to 2015 involving applications for leave to bring derivative
actions for alleged breaches of directors’ duties are analyzed by way of descriptive
statistics. The analysis considers the rate of success in obtaining leave and the grounds
commonly cited for the refusal of leave. Second, the decisions are examined by way of
doctrinal analysis in order to better understand how the courts interpreted and applied
the criteria for granting leave. Third, a comparison is made with Australian cases to
facilitate insights as to whether the Malaysian experience is shared by a comparable
common law jurisdiction.
Australia is a suitable jurisdiction for comparison with Malaysia for several reasons.
For over ﬁfty years, Malaysian law reformers have drawn from Australian corporate
law in drafting statutory reforms, while the courts and scholars have referred to
Australian cases in interpreting and applying Malaysian corporate law.5 In addition,
the Malaysian Court of Appeal’s inﬂuential decision in Celcom (Malaysia) Berhad v
Mohd Shuaib Ishak6 based its restrictive interpretation of the statutory derivative
action on the Australian case of Swansson v R. A. Pratt Properties Pty Ltd.7
Comparative studies suggest that the implementation of corporate law is affected by
the economic and socio-political institutions in individual countries, leading to
divergence in interpretation and enforcement even when formal laws appear to
converge.8 The analysis in this article likewise suggests the possible relevance of
corporate ownership structures and perceptions of the role of legal institutions in
explaining the different approaches reﬂected in the analysis of Malaysian and
Australian decisions.

4.
5.

6.
7.
8.

Likewise, s 218(1)(f) and (i) of the Companies Act 1965 and s 465(1)(h) of the Companies Act 2016
provide for winding up under the just and equitable ground.
Self-dealing refers to the misappropriation of corporate property by directors, often for the personal
beneﬁt of one or more directors, to the detriment of the company and its shareholders.
Joseph KL Chong, Chongs on Company Law of Malaysia (Eastern Press 1966); Philip Koh Tong Ngee,
‘Company Ownership Disclosure and Liabilities in Malaysia’ [1992] 2 MLJ li; Shanthy Rachagan,
‘Controlling Shareholders and Corporate Governance in Malaysia: Would the Self-Enforcing Model
Protect Minority Shareholders?’ (2007) 3 Corporate Governance Law Review 1, 37.
[2010] 7 CLJ 808 (Court of Appeal, Malaysia).
[2002] NSWSC 583, (2002) 42 ACSR 313. This case was cited in Re Dynamic Industries Pty Ltd [2014]
VSC 101.
The relevant literature is examined in Part VI below.
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Part I outlines the introduction of the statutory derivative action in Malaysia. Part II
analyzes Malaysian judicial decisions by way of descriptive statistics. The
interpretation and application of criteria for granting leave in Malaysian cases are
examined in Part III. Part IV considers comparable Australian data on statutory
derivative actions. In Part V, Malaysian and Australian judicial approaches are
compared. Part VI analyzes the ﬁndings in a broader comparative context and seeks to
ascertain possible explanations for the differences in Malaysian and Australian
approaches to the statutory derivative action. Part VII concludes.

i. background
The statutory derivative action was introduced in Malaysia in 2007, following a major
review of company law by the Corporate Law Reform Committee (CLRC).9 The
CLRC observed that shareholders faced signiﬁcant challenges in seeking redress
through the common law derivative action. Barriers to shareholder litigation included
the necessity of obtaining leave of the court, the inherent ambiguities and
restrictiveness of the ‘fraud on the minority’ exception, the cost of litigation, and
difﬁculty in accessing information.10 In seeking to alleviate the limitations of the
common law derivative action, the CLRC referred to Australian reforms, citing the
perceived beneﬁts of the statutory derivative action in facilitating more effective
enforcement of shareholder rights.11
The CLRC recommended the adoption of a statutory derivative action, taking the
view that in considering whether to grant leave, the courts should consider whether the
applicants are acting in good faith and whether the derivative action is in the best
interests of the companies.12 The CLRC’s recommendations were based on reforms in
other common law countries, including Australia. Sections 181A and 181B of the
Companies Act 1965 were introduced in 2007, largely in accordance with the CLRC’s
recommendations. The reforms allow the courts to grant shareholders leave to bring
derivative actions on less onerous criteria than that imposed by common law. Leave to
bring a statutory derivative action may be granted even if the general meeting were to
ratify the impugned conduct.13 The courts were also given powers to allow
shareholders access to corporate information and to order that litigation costs should
be borne by the company.

9.

10.

11.
12.
13.

Corporate Law Reform Committee, ‘A Consultative Document: Members’ Rights and Remedies’
(Companies Commission of Malaysia 2007). Prior to this, the Finance Committee suggested that a
statutory derivative action could ameliorate the inadequacies of the common law remedy: Finance
Committee (n 1).
Corporate Law Reform Committee, ‘Members’ Rights and Remedies’ (n 9) 31; Choong Yeow Choy and
Sujata Balan, ‘Charting the Course for Shareholders’ Recourse: Observations on the Malaysian
Response’ (2011) 6 National Taiwan University Law Review 1, 5–7.
ibid 32. While the CLRC made substantial reference to the Australian statutory derivative action, the
CLRC also considered similar reforms in other common law countries.
ibid 44–46.
Companies Act 1965, s 181E. Under common law, a derivative action could not be brought if the breach
could have been ratiﬁed by the company: Mohammad Rizal Salim and Deborah Gurdial Kaur, ‘The
Statutory Derivative Action in Malaysia’ (2012) 24 Bond Law Review 125, 130.
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The CLRC recommended that the common law derivative action should be
abolished.14 This suggestion was not implemented, and as a consequence, the statutory
derivative action co-exists with the common law derivative action in the Malaysian
legal framework. The preservation of the common law derivative action was criticized
as potentially giving rise to uncertainty and confusion.15 Choong and Balan
anticipated that these potential problems would be mitigated by a decline in reliance
on the common law derivative action. They argued that the common law derivative
action would ‘be disused and eventually become redundant’, reasoning that
shareholders would rely on the statutory derivative action which offers better access
to redress.16 Nevertheless, the analysis of judicial decisions in this study indicates that a
signiﬁcant proportion of applications for leave to bring derivative actions have been
determined on the basis of the common law despite the availability of the statutory
derivative action. Notably, the Companies Act 2016, which came into effect on
31 January 2017, abolishes the common law derivative action.17

ii. malaysian cases 2008-2015
This part examines all available Malaysian judicial decisions from 2008 to 2015
involving applications for leave18 to bring derivative actions for breaches of directors’
duties. The analysis considers the rate of success in obtaining leave and the grounds
commonly cited for the refusal of leave. A comparison is made with cases decided from
1999 to 2006 to ascertain whether there has been any difference in the rates of success
in obtaining leave following the introduction of the statutory derivative action in 2007.
In order to ensure that a comprehensive search for judicial decisions involving
allegations of impropriety by directors was conducted, searches were made on the
Lexis and CLJ Law databases for Malaysian cases using the search term ‘derivative’.
The two major Malaysian law reports are the Malayan Law Journal (MLJ) and
Current Law Journal (CLJ). MLJ cases are available on the Lexis database and CLJ
reports are available online through the CLJ Law electronic database. The searches
identiﬁed thirty-two relevant reported and unreported judicial decisions from 2008 to
2015 involving applications for leave to bring derivative actions for breaches of
directors’ duties.
Figure 1 shows that there were thirty-two decisions involving shareholders’
derivative actions from 2008 to 2015. Leave to bring derivative actions was granted
in ﬁve cases (16 per cent). Twenty-four out of the thirty-two cases (75 per cent) were
unsuccessful cases that failed in the initial stages. Leave to bring a derivative action was

14.
15.
16.
17.
18.

Corporate Law Reform Committee, ‘Members’ Rights and Remedies’ (n 9) 35.
Choong and Balan (n 10) 11; Salim and Kaur (n 13).
Choong and Balan (n 10) 12.
Companies Act 2016, s 347(3); ss 347 to 350 of the Companies Act 2016 provide for a statutory
derivative action on similar grounds as set out in ss 181A to 181E of the Companies Act 1965.
In this study, applications for leave include applications in which plaintiffs sought the courts
determination that they had the requisite locus standi to bring derivative actions under common law.
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Year

Total cases

2015
2014
2013
2012
2011
2010
2009
2008
Total

6
3
4
6
5
4
4
0
32

Successful/
leave
granted
1
0
1
1
1
0
1
0
5 (16%)

Unsuccessful
cases

Final outcome
unknown

5
3
2
4
3
4
3
0
24 (75%)

0
0
1
1
1
0
0
0
3

Figure 1. Derivative actions from 2008 to 2015
Grounds for refusing
leave
No wrongdoer control
Procedural defects
No standing
No reasonable cause of
action
Lack of good faith
No fraud on the minority
No jurisdiction

Number of cases
6
6
6
5
1
1
1

Figure 2. Grounds for refusing leave in derivative actions from 2008 to 2015

refused in eighteen of the unsuccessful cases. Six cases were struck out in early stages of
the application for leave.19
In order to gain a better understanding of the reasons behind the low success rate in
derivative actions, the reasons for judgment were examined to ascertain why leave was
refused. Many cases cited several reasons for the refusal of leave. As it was not clear
from the reasons for judgment as to the weight placed on various issues in coming to
the conclusion that leave should not be granted, this analysis does not seek to rank the
reasons in terms of importance. Greater emphasis is placed on the recurrent mention of
speciﬁc issues of concern, rather than how determinative they may have been in the
courts’ decisions.
The three most common grounds cited for refusing leave were the absence of
wrongdoer control,20 lack of locus standi,21 and procedural defects.22 Each of these
grounds was cited in six cases. The absence of wrongdoer control was cited in four
19.
20.

21.

22.

The judgments suggest that the applications for leave had not been fully considered at the time the cases
were struck out.
The absence of wrongdoer control was cited in AIC Dotcom Sdn Bhd v MTex Corporation Sdn Bhd
[2009] 1 LNS 118; Shamsul bin Saad v Tengku Dato Ibrahim Petra [2010] 1 LNS 959; Ho Hup
Construction Company Bhd v Bukit Jalil Development Sdn Bhd [2012] 1 CLJ 649 (High Court of
Malaya); Leow Yin Choon v Tang Fook Siong [2012] 1 LNS 780; Pioneer Haven Sdn Bhd v Ho Hup
Construction Company Bhd [2012] 2 CLJ 169 (Court of Appeal, Malaysia); Suhaimi Ibrahim & Ors v
Hi-Summit Construction Sdn Bhd [2014] 1 LNS 1770.
Shamsul bin Saad (n 20); Ho Hup Construction (n 20); Leow Yin Choon (n 20); See Hua Realty Bhd v
KTS News Sdn Bhd [2012] 1 LNS 1119; Krishnasamy G B Vatchelu v Eng Ah Phoo @ Ng Ah Phoo
[2013] 1 LNS 1160; Suhaimi Ibrahim (n 20).
Procedural defects were highlighted in AIC Dotcom (n 20); Lim Peak Suan Sdn Bhd v Sungei Bongkoh
Estate Sdn Bhd [2009] 2 CLJ 719 (High Court of Malaya); Leow Yin Choon (n 20); Krishnasamy (n 21);

Downloaded from https://www.cambridge.org/core. IP address: 100.26.182.28, on 22 Sep 2019 at 18:24:20, subject to the Cambridge Core terms of use, available at
https://www.cambridge.org/core/terms. https://doi.org/10.1017/asjcl.2017.19

286 a s i a n j o u r n a l o f c o m p a r a t i v e l a w

cases in which the courts found that the plaintiff had no locus standi.23 The absence of
a reasonable cause of action or reasonable prospects of success was cited in at least four
cases in which leave to bring a derivative action was refused, while another case in
which the claim was not supported by the evidence was struck out.24 Other reasons for
refusal of leave include a lack of good faith25 and the absence of fraud on the
minority.26 One case was dismissed on grounds that the court did not have jurisdiction
over foreign companies.27
In many cases, costs were awarded to the successful party. Hence, in line with the high
proportion of unsuccessful derivative actions, costs orders were made against the plaintiff
in more than half of the cases. There were no orders as to costs, or costs were left to
subsequent proceedings, in a few cases. In eighteen of the thirty-two derivative actions
(56 per cent) brought, plaintiffs were required to pay the defendants’ costs as well.
Plaintiffs were awarded costs in only three cases. The costs would arguably have been
prohibitive for individuals who were the litigants in most cases. Costs are regarded as a
signiﬁcant disincentive to shareholders’ enforcement of their rights through litigation, and
the statutory derivative action provides the courts powers to order shareholders’ costs to
be paid by the defendant.28 There was no indication in the decisions that this power was
used. However, the CLRC anticipated that this power should be used in cases where the
applicants were successful.29 As costs are usually awarded to the successful party in any
event, the statutory power to award costs is arguably of little effect.
The statutory derivative action further gave the courts the power to make orders to
facilitate shareholders access to corporate information.30 This provision was intended to
assist shareholders who are not involved in management to overcome barriers to accessing
the necessary information.31 There was no indication in any of the thirty-two decisions
involving derivative actions that the power had been used to facilitate shareholder access to
information. By contrast, there were ﬁve cases where leave was refused or the case was
struck out on grounds that there was insufﬁcient evidence or there was no reasonable cause
of action. These could potentially have been situations in which the courts could have used
the power to facilitate the applicants’ access to information. However, there was no
discussion in any of these judgments on the possible use of this power.
Figure 3 shows the number of derivative actions from 1999 to 2006. There were six
reported and unreported cases involving derivative actions during this period, which is
an average of 0.75 cases each year.

23.
24.
25.
26.
27.
28.
29.
30.
31.

Koh Jui Hiong v Ki Tak Sang [2014] 2 CLJ 401 (Federal Court, Malaysia); Li Chin Thee v Francis Chin
[2014] 1 LNS 1330; Abdul Rahim Suleiman v Faridah Md Lazim [2015] 1 LNS 313.
Shamsul bin Saad (n 20) ; Ho Hup Construction (n 20); Leow Yin Choon (n 20); Suhaimi Ibrahim (n 20).
Lim Peak Suan (n 22); Celcom (n 6); Wong See Ming v Wong Tuck Wai [2011] 1 LNS 659; Lee Suan
Ngee v On Network Sdn Bhd [2013] 1 LNS 506; Abdul Rahim Suleiman (n 22).
Celcom (n 6); Dato’ Daljit Singh a/l Gurdev Singh v Forefront Online Sdn Bhd [2010] 1 LNS 1631.
Ramakrishnan Rajeswari v Syarikat VK Kalyana Sundram Sdn Bhd [2015] 1 LNS 168.
Lim Cheong Chuan v Chan Kok Heng [2009] 1 LNS 1240.
Companies Act 1965, s 181E(1)(e).
Corporate Law Reform Committee, ‘Members’ Rights and Remedies’ (n 9) 31–32.
Companies Act 1965, s 181E(1).
ibid.
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Year
2006
2005
2004
2003
2002
2001
2000
1999
Total

Number of cases
0
0
2
2
0
1
0
1
6

Successful cases
0
0
1
1
0
0
0
1
3 (50 %)

Figure 3. Derivative actions from 1999 to 2006

When compared with the number of derivative actions from 2008 to 2015 shown in
Figure 1, it is clear that since the introduction of the statutory derivative action in 2007,
the number of reported and unreported derivative actions has increased substantially.
There is an average of four derivative actions yearly for the period 2008 to 2015.
Despite the increase in the average annual number of derivative actions, the rate of
success in obtaining leave has declined. While leave was obtained in an average of 50
per cent of the derivative actions from 1999 to 2006,32 the average for 2008 to 2015 is
16 per cent.
Figure 2, indicated earlier, highlights the absence of wrongdoer control as among
the most commonly cited reasons for refusal of leave to bring derivative actions. The
recurrent refusal of leave on grounds that wrongdoer control was not proved is
incongruous with the statutory derivative action.33 Section 181B(4) of the Companies
Act 1965 makes no mention of any need to prove wrongdoer control. The criteria for
leave under Section 181B(4) are good faith and that the proceedings appear to be prima
facie in the best interests of the company. Wrongdoer control is an essential element of
the ‘fraud on the minority’ exception of the rule in Foss. Hence, the recurrent refusal of
leave on the ground that wrongdoer control was not proven is reminiscent of the
common law derivative action.
A closer scrutiny of the cases indicates that many of the cases were decided by
reference to common law principles. Figure 4 below shows the number of cases which
were decided on the basis of common law principles and the cases which were decided
by reference to Sections 181A and 181B of the Companies Act 1965.
Figure 4 shows that the matters were decided solely by reference to common law
principles in sixteen (or 50 per cent) of the thirty-two cases. In these cases, there was no

32.

33.

There were three unsuccessful cases from 1999 to 2006. These failed on grounds that there was no
wrongdoer control and, accordingly, the plaintiffs’ claims did not fall within the exceptions to the rule in
Foss v Harbottle. Among the three successful cases, two were found to have prima facie shown fraud on
the minority, while the third case involved a company in liquidation.
The existing law impliedly allows common law derivative actions, although the statutory derivative
action was meant to alleviate the challenges posed by the common law derivative action. The CLRC
was of the view that the statutory derivative action should replace the common law derivative action:
Corporate Law Reform Committee, ‘Members’ Rights and Remedies’ (n 9) 35. However, the 2007
amendments to the Companies Act 1965 did not abolish the common law derivative action as
proposed by the CLRC. In Suhaimi Ibrahim (n 20), wrongdoer control was cited as a ground for refusing
leave although the application for leave was premised on s 181A. The remaining ﬁve cases in which
wrongdoer control was cited as a ground for refusing leave were decided based on common law
principles.
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Year

Total

2015
2014
2013
2012
2011
2010
2009
2008
Total

6
3
4
6
5
4
4
0
32

Common law
derivative
action
3
1
1
4
1
2
4
0
16 (50%)

Statutory
derivative
action
3
2
3
0
2
2
0
0
12 (38%)

Not stated

0
0
0
2
2
0
0
0
4 (13%)34

Figure 4. Basis of decisions

discussion of the statutory derivative action. In three cases, this may be explained by
the proceedings having commenced prior to the introduction of the statutory derivative
action.35 However, even in cases as recent as 2015, decisions on the granting of leave
have in some cases been based solely on the common law.36 The judgments for the
sixteen cases in which the decisions were based solely on the common law did not contain
any discussion of the statutory derivative action, and it is not known whether Sections
181A and 181B of the Companies Act 1965 were raised during the proceedings.
Section 181A of the Companies Act 1965 expressly preserves the operation of the
common law derivative action. Accordingly, litigants had the option of relying on the
common law derivative action from 2008 to 2015. However, given the less onerous
criteria under the statutory derivative action, the logical choice for shareholders
seeking to bring derivative actions would have been to rely on Sections 181A and 181B
of the Companies Act 1965. As applicants would have beneﬁtted from the application
of the less onerous criteria under the statutory derivative action, the applicants’ lawyers
should arguably have attempted to have the matter decided by reference to statute. Part
III further considers possible reasons for the substantial proportion of applications
which were decided solely on the basis of common law principles.
In addition, the facts of these cases indicated that they did not fall outside the ambit
of the statutory derivative action. Cases from Australia indicate that at times, litigants
rely on the common law derivative action where the statutory derivative action is not
available to them, such as where the company is a foreign company. However, this was
not the case with the sixteen Malaysian cases which were decided solely by reference to
common law principles. On the contrary, the facts of the cases indicate that the
statutory derivative action should have been available to the applicants.
Figure 4 indicates that twelve cases (38 per cent) were decided on the basis of
Sections 181A and 181B of the Companies Act 1965. When the cases decided by
reference to the statutory derivative action were examined,37 it was apparent that these
cases had a higher rate of success than cases decided under common law principles.
34.
35.
36.
37.

Percentages have been rounded to the closest whole number.
AIC Dotcom (n 20); Kuan Pek Seng v Chin Foh Berhad [2009] 1 LNS 1427; Lee Kin Tong @ Lee King
Hoon v Hoklian Holdings Berhad [2012] 1 LNS 804.
See Teow Guan v Yeoh Jin Hoe [2015] 8 CLJ 531 (High Court of Malaya); Kingdom Seekers Ventures
Sdn Bhd v Chong Ket Pen [2015] 1 LNS 546.
There was insufﬁcient information in six of the cases to determine whether the decisions were made on the
basis of common law or statute.
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The last column of Figure 4 shows the number of judgments which were very brief and
did not set out the basis for the decisions. Four (13 per cent) of the cases from 2008 to
2015 fell within this category and, accordingly, it is not clear whether these decisions
were made based on common law principles or Sections 181A and 181B of the
Companies Act 1965.
Leave was granted in 25 per cent of the applications decided by reference to the
statutory derivative action. Cases decided by reference to common law principles were
less successful in obtaining leave, with leave granted in only 13 per cent of the cases.
The comparison clearly indicates that cases decided by reference to the statutory
derivative action had better outcomes than the cases determined under the common
law. Nevertheless, the results show that even under the statute, shareholders seeking
leave to bring derivative actions for breaches of directors’ duties were successful in only
25 per cent of cases. In order to better understand the basis on which leave was granted
or refused under the statutory derivative action, the principles relied on by the courts in
deciding whether to grant leave are discussed below.

iii. interpretation and application of the criteria
for granting leave by the malaysian courts
One of the signiﬁcant factors on which the success of cases turns is the way in which the
courts interpret and apply the relevant law. The leading case on the statutory derivative
action in Malaysia is the Court of Appeal decision in Celcom.38 The case has been
inﬂuential for its judicial interpretation of the criteria for the granting of leave under
Section 181B of the Companies Act 1965. To recap, Section 181B states that in
deciding whether to grant leave, the court should consider whether the complainant is
acting in good faith and whether it appears prima facie to be in the best interests of the
company that the application for leave be granted.39 Thirty days’ notice in writing to
the directors of the intention to bring a derivative action is also required.40
In Celcom, the Court of Appeal remarked that ‘leave to bring a derivative action
must not be given lightly’, citing the Australian case of Swansson v R. A. Pratt
Properties Pty Ltd.41 Abdul Hamid Embong JCA stated:
The learned judge must as a matter of judicial prudence exercise a greater caution in
satisfying himself that the requirements under s181A of the [Companies Act] are met.
A low threshold of merely determining if there existed a prima facie case is therefore a
wrong basis for granting the leave. There needs to be a strict interpretation of s181A of the
[Companies Act].42

38.
39.

40.
41.
42.

Celcom (n 6).
During the period of the study, from 2008 to 2015, ss 181A and 181B of the Companies Act 1965 set out
the conditions for the grant of leave to bring a derivative action. These conditions are replicated in s 348
of the Companies Act 2016. One signiﬁcant difference is that the Companies Act 2016 abolishes the
common law derivative action.
Companies Act 1965, s 181B and Companies Act 2016, s 348(2).
Swansson (n 7).
Celcom (n 6) [8].
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The plaintiff in Celcom was a former shareholder who alleged that the directors of
Celcom (Malaysia) Berhad had caused the company to breach an agreement which
resulted in a mandatory general offer being made at a lower share price. As a
consequence, the plaintiff’s shares were compulsorily acquired at RM2.75 per share.
The plaintiff asserted that the acquisition would have taken place at RM7.00 per share
if the directors had not caused the company to breach the agreement. The court of ﬁrst
instance granted the shareholder leave to bring a derivative action. On appeal, the trial
judge’s grant of leave was overturned. The Court of Appeal held that the trial judge had
too readily granted leave, asserting that Section 181A of the Companies Act 1965
should be applied restrictively. In reaching the decision, the Court of Appeal took into
account the fact that a committee of independent directors had reached the decision in
question on the basis of legal advice. The Court of Appeal was reluctant to interfere
with the commercial decisions of disinterested directors.
The Court of Appeal considered the criterion of ‘good faith’ speciﬁed in Section
181B. Citing Swansson, the court observed that this involved considering whether ‘the
applicant honestly believes that a good cause of action exists and has reasonable
prospects of success’.43 Further, the application should not have been brought for a
collateral purpose. The court also considered the criterion in Section 181B(4) as to
whether it ‘appeared prima facie to be in the best interest of the company that the
application for leave be granted’, noting that Swansson had raised the issue of
reasonable prospects of success.44
On the facts, the Court of Appeal held that the applicant lacked good faith. The
court reasoned that the applicant was merely advancing his personal interests, as he
had brought a personal action against the defendant in relation to the same subject
matter. This conclusion appeared to have been inﬂuenced in part by the applicant
having ceased to be a member six years prior to the proceedings. The proceedings were
also found to be counterproductive to the company’s interest. Success of the
application would have entailed unwinding of the entire mandatory general offer,
which would have been detrimental to the company’s market reputation and caused
substantial hardship to shareholders. There was ‘no reasonable commercial sense’ to
the proposed derivative action.45
The Court of Appeal’s decision in Celcom has often been cited for its exposition of
the principles to be applied in interpreting Sections 181A and 181B.46 In Lembaga
Tabung Angkatan Tentera v Prime Utilities Bhd,47 the court referred to the Court of
Appeal decision in Celcom and applied the test of good faith espoused in that case.
Hashim J found that the plaintiff, an institutional shareholder, had established
through afﬁdavit evidence that it was acting in good faith.48 There was no evidence of
43.
44.
45.
46.

47.
48.

ibid [16].
ibid [21]–[22]
ibid [29].
Lembaga Tabung Angkatan Tentera v Prime Utilities Bhd [2013] 8 CLJ 38 (High Court of Malaya); Ong
Keng Huat v Fortune Frontier (M) Sdn Bhd [2015] 10 CLJ 599 (High Court of Malaya); Abdul Rahim
Suleiman (n 22).
Lembaga Tabung Angkatan Tentera (n 46).
ibid [25].
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collateral purposes. Her Honour referred to the criterion that the granting of leave
should appear prima facie to be in the best interest of the company. Noting that the
plaintiff’s afﬁdavits showed that the complaints were ‘not without basis or substance’,
leave was granted to the institutional shareholder to bring a derivative action.49
In many of the cases, however, the judgments emphasized the need for a restrictive
application of the statutory derivative action espoused by the Court of Appeal in
Celcom.50 This appears to have engendered some caution in the granting of leave to
bring statutory derivative actions. The cases indicate that the courts often referred to
several other criteria in addition to the conditions expressly set out in Sections 181A
and 181B in deciding whether to grant leave. At times, these were considered as part of
Section 181B(4)(b) – whether it was prima facie in the best interests of the company
that leave be granted. For instance, the courts examined whether there were reasonable
prospects of success51 or considered the strength of evidence adduced in support of the
claim.52 Applicants were also required to have exhausted all internal management
avenues, demonstrating to the courts’ satisfaction that the company would not bring
proceedings against the directors for the wrongs alleged.53 This condition appears to
have a less obvious connection with the criteria set out in Sections 181A and 181B of
the Companies Act 1965.
The cases indicate that the Malaysian courts have drawn on common law principles
in interpreting the statutory derivative action. Consequently, some of the restrictions of
the common law derivative action have encroached on the statutory derivative action,
limiting the latter’s effectiveness in facilitating shareholders’ access to judicial redress.
An example of this is seen in the refusal of leave in Suhaimi Ibrahim v Hi-Summit
Construction Sdn Bhd.54 Leave was refused on the ground that the applicants were not
a genuinely aggrieved minority, despite the absence of any express requirement in
Sections 181A and 181B to that effect. When imposing these conditions, the courts
referred to the purpose of the common law derivative action, emphasizing its role in
allowing minority shareholders to bring proceedings where wrongdoers are in control
of the board.55 Accordingly, the judges reasoned that the implied purpose of the
statutory derivative action was likewise to allow an aggrieved minority to seek redress.
The effect of this judicial approach was to limit the statutory derivative action to
‘genuinely aggrieved minorities’,56 although Sections 181A and 181B do not contain
49.
50.
51.
52.
53.
54.

55.
56.

ibid [28].
Celcom’s restrictive approach was cited and applied in Abdul Rahim Suleiman (n 22) and Lim Aik Chin v
Hong Leong Bank Bhd [2015] 8 CLJ 755 (High Court of Malaya).
Abdul Rahim Suleiman (n 22).
Lee Suan Ngee (n 24)
Suhaimi Ibrahim (n 20); Abdul Rahim Suleiman (n 22) [68].
Suhaimi Ibrahim (n 20). The Court of Appeal afﬁrmed the lower court’s decision to refuse leave. More
details on the decision to refuse leave are set out in the judgment of the High Court of Malaya in Suhaimi
Ibrahim v Hi-Summit Construction Sdn Bhd [2013] 1 LNS 203.
Dato’ Daljit Singh a/l Gurdev Singh (n 25); Suhaimi Ibrahim (n 54), afﬁrmed in Suhaimi Ibrahim (n 20).
Nawawi JC stated: ‘[S]ince the purpose of s 181A is to protect the interest of the minority shareholders
who have no control over the company’s decision-making organs, I am of the considered opinion that the
threshold issue here is to ascertain whether the Plaintiffs are “genuinely aggrieved minority”’ (emphasis
by the judge); and that unless they are the ‘genuinely aggrieved minority’ they have no right to the relief
afforded by s 181A: Suhaimi Ibrahim (n 54) [38].
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such restrictions. This resonates with a purposive approach, rather than a more literal
approach based on the ordinary meaning of the words.57 Nonetheless, the law reform
reports canvassed in Part I indicate that the statutory derivative action was intended to
alleviate the limitations of the common law derivative action, raising questions as to
whether the extent to which judges have imported restrictions from common law is
consistent with the underlying aims of the reforms. The inﬂuence of common law
principles on the interpretation of the statutory derivative action is reﬂected in the
emphasis on the need for wrongdoer control which prevents the company from
pursuing legal action,58 and citation of Malaysian authority on the common law
derivative action.59 Similarly, in Dato’ Daljit Singh a/l Gurdev Singh v Forefront
Online Sdn Bhd, the judge referred to common law principles in Foss in interpreting the
statutory derivative action.60 In contrast with the Malaysian courts, the analysis of
Australian decisions in Part IV below indicates that the Australian courts did not
import such restrictions from the common law.
In addition, the cases indicate that the Malaysian courts often took a strict approach
towards compliance with formal requirements, with the result that in a signiﬁcant
number of cases, leave was refused on grounds of technicalities. As will be seen in Part
IV below, the Australian cases demonstrate a more pragmatic and liberal approach to
the requirements for leave, focussing on the substance rather than the form of the
requirements. The remainder of this part describes the manner in which the courts have
applied the legal principles considered to be relevant to the decision whether to
grant leave to bring derivative actions under Sections 181A and 181B of the
Companies Act 1965.
As earlier observed, the Court of Appeal decision in Celcom61 has been inﬂuential
on Malaysian decisions involving the statutory derivative action. One of the cases in
which the restrictive approach espoused in Celcom was cited is Abdul Rahim Suleiman
v Faridah Md Lazim.62 The judgment in this case cited a number of quotes from
Celcom, such as: ‘there needs to be a strict interpretation of s. 181A’; ‘s.181A [CA]
should thus be restrictively applied’; ‘we agree that the court should thus not interfere
and substitute its own judgment in what we hold to be was a proper and prudent
business and commercial decision of the directors’; ‘leave should not be too easily
allowed in an application of this nature’; and ‘leave is a ﬁltering process which in this
instance, the court should have used with vigilance’.63
The court refused leave on grounds that the derivative action had no reasonable
prospect of success, and it was not prima facie in the best interests of the company that

57.

58.
59.
60.
61.
62.
63.

Further details on the principles of statutory interpretation in Malaysia are available in Sharifah Suhana
Ahmad, Malaysian Legal System (2nd edn, Malayan Law Journal 2007), the Interpretation Act 1948,
and the Interpretation Act 1967.
Suhaimi Ibrahim (n 54) [37].
Abdul Rahim bin Aki v Krubong Industrial Park (Melaka) Sdn Bhd [1995] 4 CLJ 551 (Court of Appeal,
Malaysia).
Dato’ Daljit Singh a/l Gurdev Singh (n 25) [17].
Celcom (n 6).
Abdul Rahim Suleiman (n 22).
ibid [51]–[52].

Downloaded from https://www.cambridge.org/core. IP address: 100.26.182.28, on 22 Sep 2019 at 18:24:20, subject to the Cambridge Core terms of use, available at
https://www.cambridge.org/core/terms. https://doi.org/10.1017/asjcl.2017.19

the statutory derivative action in malaysia 293

leave should be granted. In addition, the court found that the notice requirements of
Section 181A were not met on the basis of a number of technicalities. The case
arguably demonstrates a strict application of the notice requirements. The court
appeared to impose additional technical requirements, above and beyond what a literal
interpretation of Section 181A necessitates.
First, the judge stated that the complainant should have given notice of his or her
intention to make an application under Section 181A of the Companies Act 1965 to all
the individual directors of the company in question. Notice to the board of directors
was held to be inadequate, despite the fact that Section 181B(2) of the Companies Act
1965 merely requires notice to be given to the directors of the company. Second, the
applicant had sent several letters informing the defendants of the matters complained
of and the intention to seek leave to bring derivative proceedings. However, these were
considered to be inadequate for the purposes of Section 181B(2). Wong JC asserted
that notice requirements were important to ensure that the company’s internal
processes were duly exhausted before derivative proceedings are brought.64
A comparison with the Australian cases in Part V below demonstrates that the
Australian courts have taken a different and more pragmatic approach to notice
requirements.
A restrictive approach is also reﬂected in the case of Lim Aik Chin v Hong Leong
Bank Bhd.65 In this case, Lim JC observed that there was a need to construe Sections
181A and 181B of the Companies Act 1965 strictly. His Honour cited the Court of
Appeal’s ruling in Celcom that ‘leave to bring a derivative action must not be given
lightly’ and that Section 181A should ‘be restrictively applied’.66 Consequently, the
application for the grant of leave retrospectively was refused. The requirement of thirty
days’ notice was also strictly interpreted, and the plaintiff’s failure to comply with this
criterion was held to preclude the court’s grant of leave.67
As noted above, half of the applications to bring derivative actions were decided
based on common law principles.68 Many of these cases relied on the fraud on the
minority exception to the rule in Foss. The most commonly cited ground for refusal of
leave was the lack of wrongdoer control,69 failure to comply with procedural
requirements,70 and the lack of evidence.71 The judgments for cases decided on the
basis of common law did not contain sufﬁcient detail to determine the reasons why
the decisions were based on common law, rather than the statutory derivative action.
The statutory derivative action was not mentioned in these judgments. In examining
64.
65.
66.
67.
68.

69.

70.
71.

Dato’ Daljit Singh a/l Gurdev Singh (n 25) [68].
Lim Aik Chin (n 50).
ibid [26].
ibid [33]–[35]
Foss (n 3); Prudential Assurance Co Ltd v Newman Industries Ltd (No 2) [1982] Ch 204, [1982] 2 WLR
31; Tan Guan Eng v Ng Kweng Hee [1992] 1 MLJ 487 (High Court of Malaya); Abdul Rahim Bin Aki
(n 59).
Shamsul bin Saad (n 20); Leow Yin Choon v Tang Fook Siong [2012] 1 LNS 780; Pioneer Haven (n 20);
Kingdom Seekers Ventures Sdn Bhd v Dato’ Sri Chong Ket Pen [2015] 1 LNS 546; Ramakrishnan
Rajeswari (n 26).
Krishnasamy G B Vatchelu (n 21).
Ramakrishnan Rajeswari (n 26).
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one of the cases decided under common law, Salim posits that the plaintiffs may have
opted to bring a common law derivative action instead of a statutory derivative action
on the misconception that the former did not require leave of the court.72 Nevertheless,
locus standi must be determined as a preliminary hurdle under common law.
Consequently, Salim argues that in the interest of clarity, the common law derivative
action should be abolished. Following the introduction of the Companies Act 2016
which came into effect on 31 January 2017, common law derivative actions are no
longer permitted in Malaysia.
In summary, the analysis above demonstrates that the statutory derivative
action has had a limited effect in facilitating shareholder access to redress. Leave
to bring derivative actions has been granted in 25 per cent of cases by reference
to the criteria speciﬁed in Section 181B of the Companies Act 1965, which are less
onerous than the requirements of the common law derivative action. Applications for
leave decided by reference to Sections 181A and 181B had a higher rate of success
than applications decided by reference to common law principles. Shareholders
obtained leave to bring derivative actions in only 13 per cent of cases decided
under common law from 2008 to 2015. When compared with the decisions from 1999
to 2006, there was an increase in the number of applications for leave to bring
derivative actions after 2007. However, the rate of successful applications decreased
from 50 per cent during the period from 1999 to 2006, to 25 per cent under the
statutory derivative action. The low success rate in obtaining leave to bring derivative
actions may be attributed, at least in part, to a restrictive judicial approach to
the granting of leave under the statutory derivative action and continued reliance on
common law principles.

iv. australian statutory derivative actions
This part examines the Australian approach to statutory derivative actions for the
purpose of comparison with the Malaysian position in Part V. Australia is a
comparable jurisdiction for the reasons stated earlier, including consistent reference
to Australian corporate law by Malaysian law reformers, courts, and scholars for
many decades73 and reliance on Australian case law in the inﬂuential Court of Appeal
decision in Celcom.74 The statutory derivative action was introduced in Australia
following several government reports which emphasized the limitations of the common
law derivative action.75 The reports proposed the introduction of a statutory derivative
action in order to alleviate these difﬁculties. While the statutory derivative action has
been an important means of facilitating better shareholder enforcement of breaches of
directors’ duties, it is worth noting that public enforcement of directors’ duties is more

72.
73.
74.
75.

Mohammad Rizal Salim, ‘Whither the Common Law Derivative Action: A Malaysian Case Study’ (2016)
27 International Company and Commercial Law Review 14.
Chong (n 5); Rachagan (n 5) 37.
Swansson (n 7).
Ian M Ramsay and Benjamin S Saunders, ‘Litigation by Shareholders and Directors: An Empirical Study
of the Australian Statutory Derivative Action’ (2006) 6 Journal of Corporate Law Studies 397, 407–8.

Downloaded from https://www.cambridge.org/core. IP address: 100.26.182.28, on 22 Sep 2019 at 18:24:20, subject to the Cambridge Core terms of use, available at
https://www.cambridge.org/core/terms. https://doi.org/10.1017/asjcl.2017.19

the statutory derivative action in malaysia 295

robust in Australia than in Malaysia.76 Australian regulators have a broader range of
enforcement mechanisms in addition to criminal proceedings, such as civil penalty
proceedings,77 enforceable undertakings,78 and disqualiﬁcation of directors under
Section 206F of the Corporations Act 2001 (Cth) for breaches of directors’ duties.79
The legal principles on which the courts in Australia grant leave to bring derivative
actions are set out in Sections 236 and 237 of the Corporations Act 2001 (Cth).80
Section 237(2) sets out the criteria for granting of leave, stating that the Court must
grant the application for leave to bring a derivative action if it is satisﬁed that:
(a) It is probable that the company will not itself bring the proceedings, or properly
take responsibility for them, or for the steps in them; and
(b) the applicant is acting in good faith; and
(c) it is in the best interests of the company that the applicant be granted leave; and
(d) if the applicant is applying for leave to bring proceedings – there is a serious
question to be tried; and
(e) either:
(i) at least 14 days before making the application, the applicant gave written
notice to the company of the intention to apply for leave and of the reasons
for applying; or
(ii) it is appropriate to grant leave even though subparagraph (i) is not satisﬁed.

76.

77.

78.

79.

80.

The Australian Securities and Investments Commission (ASIC) is the regulator responsible for
enforcement of breaches of company regulations including directors’ duties. Professor Welsh’s study of
ASIC’s enforcement activities indicates that 78 criminal prosecutions and civil penalty proceedings
alleging breaches of statutory directors’ duties were commenced from 2001 to 2006: Michelle Welsh,
‘The Regulatory Dilemma: The Choice between Overlapping Criminal Sanctions and Civil Penalties for
Contraventions of the Directors’ Duty Provisions’ (2009) 27 Company and Securities Law Journal 370.
Comino observes that proceedings were instituted against directors in a range of high proﬁle cases: see
Vicky Comino, ‘The Challenge of Corporate Law Enforcement in Australia’ (2009) 23 Australian Journal
of Corporate Law 233. From 1 July 2008 to 30 June 2014, ASIC disqualiﬁed 394 directors: Helen
Anderson, Ian Ramsay and Michelle Welsh, ‘Criminal, Civil and Administrative Penalties for White
Collar Crime’ (Submission to the Senate Economic References Committee: Penalties for White Collar
Crime, 24 March 2016), 8. By contrast, the regulator responsible for enforcement of directors’ duties in
Malaysia, the Companies Commission of Malaysia, is limited to criminal proceedings. The author’s
analysis of reports and media releases from the Companies Commission of Malaysia and judicial
decisions indicates that substantially fewer enforcement proceedings have been instituted by Malaysian
regulators for breaches of directors’ duties, and many of the proceedings were fairly recent.
Civil penalties were introduced into the Australian regulatory framework in response to the difﬁculties of
criminal prosecutions. Nonetheless, the perceived advantage of civil rules of evidence and procedure is
thought to have been weakened by the imposition of many procedural requirements by the courts: Welsh
(n 76) 80.
Enforceable undertakings are given to ASIC to carry out or refrain from speciﬁc actions as an alternative
to court proceedings. Following ASIC’s investigations that reveal breaches of directors’ duties, directors
have at times undertaken not to take part in the management of companies for a number of years: Carol
Taing, ‘A Report on Enforceable Undertakings Accepted by ASIC from 1998 to 2008’ (Research Report,
Centre for Corporations Law and Securities Regulation, Melbourne Law School 2008), 36; Helen Bird
et al, ‘An Empirical Analysis of the Use of Enforceable Undertakings by the Australian Securities and
Investments Commission between 1 July 1998 and 31 December 2015’ (Working Paper No 106/2016,
Centre for International Finance and Regulation, Melbourne Law School 2016), 2.
Where a company has been wound up and the liquidator lodges a report that directors may have breached
duties to the company, ASIC may disqualify the director from managing corporations under s 206F of the
Corporations Act 2001 (Cth).
The common law derivative action has been abolished in Australia: Corporations Act 2001 (Cth),
s 236(3).
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Although the Australian statute sets out more criteria for the granting of leave,
the Malaysian courts have in practice relied on similar criteria in considering
whether to grant leave to bring derivative actions under the Malaysian statutory
equivalent.

A. Australian Judicial Decisions from 2008 to 2015
Australian judicial decisions from 2008 to 2015 involving applications for leave to
bring statutory derivative actions for breaches of directors’ duties are examined in this
Part. The analysis provides comparable data which facilitates a determination of whether
Australian applications for leave had a comparable success rate to Malaysian applications
for leave to bring derivative actions for breaches of directors’ duties. In order to facilitate
the cross-country comparison, a search was conducted for all available Australian judicial
decisions involving applications for leave to bring derivative actions against directors for
breaches of their duties from 2008 to 2015. The search term ‘derivative’ was used to
identify relevant cases on the LexisNexis Australia database. From the search, forty-ﬁve
relevant cases involving applications for leave to bring derivative actions under Sections
236 and 237 of the Corporations Act 2001 (Cth) were identiﬁed. As with Malaysian
derivative actions, the analysis examines the rate of success in obtaining leave to bring
derivative actions, as set out in Figure 5 below.
Figure 5 indicates that in 58 per cent of the cases, shareholders were granted leave to
bring derivative actions under Sections 236 and 237 of the Corporations Act 2001
(Cth). 42 per cent of the applications for leave were unsuccessful. The proportion of
successful and unsuccessful applications was quite evenly distributed throughout the
eight-year period.
Year
2015
2014
2013
2012
2011
2010
2009
2008
Total

Total
6
8
7
2
7
4
5
6
45

Successful
4
3
5
2
3
3
3
3
26 (58%)

Unsuccessful
2
5
2
0
4
1
2
3
19 (42%)

Figure 5. Australian applications for leave to bring shareholders’ derivative actions

The rate of success in obtaining leave in the Australian cases was substantially higher
than in Malaysian cases. As noted in Figure 1, only 16 per cent of Malaysian
applications for leave to bring shareholders’ derivative actions for breaches of
directors’ duties were successful over the same period. Although the Malaysian cases
decided under the statutory derivative action had a higher success rate than cases
decided under common law, this was less than half the rate of success for Australian
statutory derivative actions. In Part I above, it was observed that 25 per cent of the
Malaysian applications for leave under the statutory derivative action were successful,
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substantially less than the 58 per cent of successful Australian applications for leave to
bring statutory derivative actions.
In order to better understand the reasons for the difference in success rates, the
Australian judicial decisions are examined by way of doctrinal analysis in Part IV.B
below. The analysis considers the manner in which the criteria set out in Section 237(2)
of the Corporations Act 2001 (Cth) have been interpreted and applied. Subsequently,
Part V below highlights differences in approaches adopted by Australian and
Malaysian courts on several issues.

B. Australian Courts’ Interpretation and Application of the Criteria for
Granting Leave
In deciding whether to grant leave to bring derivative actions under Section 237(2) of the
Corporations Act 2001 (Cth), the Australian courts commonly considered ﬁve criteria, in
line with the matters speciﬁed in Section 237(2), which are required to be satisﬁed in order
for leave to be granted. The ﬁrst criterion to be established by the applicant is the
probability that the company itself will not bring proceedings. The cases reﬂect a
pragmatic approach by the courts, who have been willing to ﬁnd that this criterion was
satisﬁed where the directors of the company had been informed of the applicant’s
complaints and had not taken any steps against the directors for breaches of their duties,
particularly where board decisions depended on directors who were alleged to have
breached their duties.81 Judges reasoned that directors were unlikely to authorize the
company to bring proceedings against themselves. Likewise, where the directors were
likely to be deadlocked as to whether proceedings should be brought, the courts have
found that it was probable that the company would not bring proceedings.82
The second criterion considered by the Australian courts for the granting of leave to
bring a derivative action relates to whether the applicant is acting in good faith. In
determining whether the requirement of good faith is satisﬁed, case law suggests that two
inter-related factors are examined. The ﬁrst relates to whether the applicant honestly
believes that ‘a good cause of action exists and has a reasonable prospect of success.’83
The second factor is whether the applicants are acting for a collateral purpose.84
The authorities clearly state that the courts should readily draw an inference of good
faith where the applicant has a substantial economic interest in the company and
would indirectly beneﬁt from any recovery by the company as a result of the
proceedings.85
The requirement of good faith is relatively easy to satisfy where the applicant holds more
than a token shareholding and the derivative action seeks recovery of property which would

81.
82.

83.
84.
85.

Re Gandangara Services Limited [2014] NSWSC 546; Re Akierman Holdings Pty Ltd [2015] NSWSC
1395.
Suh v Cho [2013] VSC 491; Australian Mortgage & Finance Company Pty Ltd as trustee of the Melnikoff
Family Trust v Rome Euro Windows Pty Ltd as trustee of Rome Euro Windows Unit Trust [2014]
NSWSC 996.
Swansson (n 7) [36]; South Johnstone Mill Ltd v Dennis and Scales [2007] FCA 1448, 163 FCR 343 [64].
ibid.
Re Imperium Projects Pty Ltd [2015] NSWSC 16 [11].
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increase the value of the applicant’s shares.86 Where the applicant has clearly devoted
signiﬁcant efforts in applying for leave to bring a derivative action, this has been found
to support the court’s ﬁnding of good faith.87 In Dynamic Industries Pty Ltd, it was found
that the applicant’s efforts and expenses incurred in obtaining access to the books of the
company and in undertaking to indemnify the company in respect of the costs of
proceedings, supported the ﬁnding that the proceedings were brought in good faith.88
The third matter for the granting of leave is whether it is in the best interests of the
company that leave be granted. Case law indicates that there is a high threshold to be
met with regard to this matter.89 Factors considered by the courts in relation to this
point include the prospects of success, likely costs, likely recovery if the action succeeds,
and likely consequences if the action is unsuccessful.90 The courts also consider
whether the company would be prejudiced by being exposed to the cost and expense of
litigation and risks of adverse cost orders.
The grant of leave is often conditional on the applicant indemnifying the company for
costs.91 This is seen as an important means of alleviating risks which might otherwise ﬂow
to the company from the proceedings. Conversely, the lack of an adequate indemnity to
safeguard the company against exposure to the costs of proceedings reduces the likelihood
of leave being granted.92 In Cooper v Myrtace Consulting Pty Ltd, the applicant did not
have the ﬁnancial capacity to provide an adequate indemnity.93 The court took this into
account in refusing leave on grounds that it was not satisﬁed that the proceedings were in
the best interests of the company. Prospects of success are also relevant to the question of
whether the proceedings are in the company’s best interests.94 In Re Fishinthenet
Investments Pty Ltd and Coastal Waters Seafood Pty Ltd,95 the prospect of signiﬁcant
recovery was so slight that the proceedings were held not to be in the company’s interest.
Fourth, the courts assess whether there is a serious question to be tried.
The test applied is similar to the test used in relation to interlocutory injunctions.96
This involves ascertaining whether the applicant has established a prima
facie case. More speciﬁcally, there should be a sufﬁcient likelihood of success at

86.
87.

88.
89.
90.
91.
92.
93.
94.

95.
96.

Swansson (n 7) [38].
Re Akierman Holdings Pty Ltd (n 81). In contrast, a history of the applicants’ allegations of dishonesty
against the defendant, many of which were without substance, led to the court questioning whether the
applicants lacked good faith in Jensen v RQYS Marina Ltd [2014] QSC 243. Nevertheless, the judge
noted that a ﬁnding that the applicants were not acting in good faith was serious and as the application
was dismissed on other grounds, it was unnecessary to conclude whether the requirement of good faith
was met: Jensen v RQYS Marina Ltd [2014] QSC 243 [140].
Re Dynamic Industries (n 7) [95].
Swansson (n 7); Re Dynamic Industries (n 7) [96].
Re Gladstone Paciﬁc Nickel Ltd [2011] NSWSC 1235, (2011) 86 ACSR 432, [2015] NSWSC 510.
Suh (n 82) [5]; Cooper v Myrtace Consulting Pty Ltd [2014] FCA 480 [29].
Jensen v RQYS Marina Ltd (n 87); Re Sundara Pty Ltd [2015] NSWSC 1694.
Cooper (n 91) .
In Australian Mortgage and Finance Company Pty Ltd, the proceedings were likely to be struck out, the
applicant having failed to plead material facts. Consequently, the court refused leave as it was not satisﬁed
that the proceedings would be in the best interest of the company: Australian Mortgage & Finance
Company Pty Ltd (n 82).
[2014] NSWSC 260.
South Johnstone (n 83) [78].
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the trial.97 In this regard, there is some overlap between the prospects of success
considered in relation to the question of whether the proceedings are in the best interest
of the company. In addition, there is a need to consider whether the inconvenience or
injury that the applicant would suffer, as a result of leave being refused, would
outweigh the injury which the defendant would suffer if leave is granted.98
Finally, the courts consider whether adequate notice has been given to the company
of the intention to apply for leave and of the reasons for applying for leave. A default
notice period of at least fourteen days is speciﬁed in Section 237(2)(e)(i), although the
provision allows for some ﬂexibility in this matter. The courts are permitted to grant
leave in appropriate cases despite fourteen days’ notice not having been given, and the
cases reﬂect a pragmatic approach by the courts on the issue of notice.99

v. comparison of malaysian and australian judicial
approaches
As observed in Part III, the analysis of Malaysian cases reﬂects a narrow and strict
application of the statutory derivative action, with cases often citing Celcom as authority
for the restrictive interpretation. This part compares judicial approaches in Malaysia and
Australia, and ﬁnds that the Australian cases reﬂect a more liberal and pragmatic
approach than is seen in Malaysian cases. Nevertheless, at ﬁrst glance, there are signiﬁcant
differences in the criteria for granting leave under the Malaysian and Australian statutes.
The Australian requirements for granting leave are more extensive than their Malaysian
counterparts. However, an examination of judicial approaches reveals that, in practice,
the Malaysian courts have imported several additional criteria. As a result, when
considering whether to grant leave to bring derivative actions under Sections 181A and
181B of the Companies Act 1965, the Malaysian courts consider similar criteria to the
express requirements of Sections 236 and 237 of the Corporations Act 2001 (Cth).
Both the Malaysian and Australian statutes require the courts to be satisﬁed that the
applicants are acting in good faith and that the grant of leave would be in the best
interests of the company. Likewise, adequate notice should have been given to the
company of the applicants’ intentions to apply for leave and of the reasons for the
application. In Malaysia, thirty days’ notice is required, while the default notice period
in Australia is fourteen days.100 The Australian statute speciﬁes two additional criteria.
The ﬁrst concerns the probability that the company itself will not bring proceedings,
while the second requires that there should be a serious question to be tried. Although
these are not expressly set out in the Malaysian statute, the courts have imposed similar
requirements on applicants, reasoning that it would not be in the interests of the company
to grant leave if these criteria are not satisﬁed. As observed in Part III above, the Malaysian

Australian Broadcasting Corporation v O’Neill [2006] HCA 46, (2006) 227 CLR 57 [65]; Cooper
(n 91) [35].
98. Beecham Group Ltd v Bristol Laboratories Pty Ltd (1968) 118 CLR 618 (High Court of Australia);
Australian Broadcasting Corporation (n 97).
99. Suh (n 81); Re Gandangara Services Limited (n 81) [29].
100. Corporations Act 2001 (Cth), s 237(2)(e)(i).
97.
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courts have refused leave on the ground that the applicant had not shown that the company
was unwilling to bring proceedings for the wrongs alleged. In Suhaimi Ibrahim,101 the court
required internal processes to have been exhausted prior to seeking leave.
As for the criterion that there is a serious question to be tried, the Australian courts have
examined whether the applicant has established a prima facie case, and whether there is
sufﬁcient likelihood of success at trial.102 These considerations have been taken into account
by Malaysian courts in assessing whether granting leave would be in the best interests of the
company. In the case of Lee Suan Ngee v On Network Sdn Bhd,103 leave to bring a
derivative action was deemed not to be in the best interests of the company due to the lack of
evidence. Likewise, in Abdul Rahim Suleiman,104 leave was refused as the derivative action
was deemed to have no reasonable prospect of success. Consequently, the court held that it
was not prima facie in the best interests of the company that leave should be granted.
Having established that the Malaysian and Australian courts have applied similar
criteria in considering whether to grant leave to bring derivative actions, the discussion
now turns to the application of these principles to the facts of cases. The analysis indicates
that there are signiﬁcant differences in judicial approaches between the two jurisdictions.
In summary, the Australian courts have adopted a pragmatic approach and demonstrated
a greater propensity towards positive ﬁndings that speciﬁc criteria have been met. In
particular, the Australian courts have applied a lower threshold for the criterion of good
faith. The Australian courts have also readily drawn inferences from surrounding
circumstances that the requisite criteria of good faith, and the probability that the
company itself would not bring proceedings, have been met. The Malaysian courts, on the
other hand, have often reiterated the need for a restrictive interpretation of the statutory
derivative action. Malaysian cases reﬂect a stricter approach to the requirements for the
granting of leave, often citing the principle that ‘leave should not be given lightly’.105
While the Malaysian courts have adhered strictly to formal notice and procedural
requirements, this trend is not seen in Australian cases. The contrasting position of the
Australian and Malaysian courts is also apparent in applications for retrospective leave to
bring derivative actions. A ﬁnal observation concerns the courts’ power to grant
applicants access to the company’s books. While orders for access to the company’s
records have been made in a number of Australian cases, Malaysian cases demonstrate
limited use of these powers. These ﬁndings are examined in further detail below.
One of the signiﬁcant differences in the approaches of the Malaysian and Australian
courts centres on the divergent ways in which both courts have interpreted and applied
the Australian case of Swansson.106 This case is referred to as an authority in setting
out the principles to be applied in granting leave under the statutory derivative action in
both jurisdictions. In Malaysia, this case has been cited as the basis for the proposition
that leave to bring derivative actions should not be granted lightly. This may be

101.
102.
103.
104.
105.
106.

Suhaimi Ibrahim (n 20).
Australian Broadcasting Corporation v O’Neill (n 97) [65]; Cooper (n 91) [35].
Lee Suan Ngee (n 24).
Abdul Rahim Suleiman (n 22).
Celcom (n 6); Suhaimi Ibrahim (n 20); Abdul Rahim Suleiman (n 22).
Swansson (n 7).

Downloaded from https://www.cambridge.org/core. IP address: 100.26.182.28, on 22 Sep 2019 at 18:24:20, subject to the Cambridge Core terms of use, available at
https://www.cambridge.org/core/terms. https://doi.org/10.1017/asjcl.2017.19

the statutory derivative action in malaysia 301

attributed to the inﬂuential Malaysian Court of Appeal decision in Celcom,107 which is
frequently referred to by Malaysian courts.
Notably, the decision in Swansson did not impose a single standard across all the
criteria speciﬁed by statute for the granting of leave. Instead, the judgment stated that
the requirement of good faith is relatively easy to satisfy.108 The relative ease with which
applicants may satisfy the requirement of good faith has been reiterated in the Australian
cases,109 but is absent from the Malaysian cases. Instead, Malaysian cases have cited the
need for a restrictive approach in granting leave without differentiating the threshold for
the criterion of good faith. Notably, the judgments in Swansson and other Australian
cases drew a clear distinction between the lower threshold applicable to the criterion of
good faith, and the higher threshold required of the criteria that the grant of leave should
be in the interests of the company and whether there is a serious question to be tried.110
The Australian cases reﬂect a more liberal judicial approach toward a positive
determination of good faith. The authorities clearly state that the Australian courts should
readily draw an inference of good faith where the applicant has a substantial economic
interest in the company and would indirectly beneﬁt from any recovery by the company
as a result of the proceedings.111 Inferences of good faith have also been made where
applicants have devoted signiﬁcant efforts in applying for leave.112 Malaysian cases
provide few details on the facts which led the courts to positive ﬁndings of good faith.
However, differences in approaches between the Australian and Malaysian courts are
evident in situations where there is a history of animosity between the parties.
In the Malaysian case of Daljit Singh v Forefront Online Sdn Bhd,113 the court held
that the applicant lacked good faith, noting that there had been ongoing disputes between
the parties for some years. Abu Backer JC reasoned that the application for leave was a
‘collateral step’ in the dispute between the parties.114 His Honour noted that the applicant
had delayed in seeking leave to bring derivative proceedings and was reluctant to hear the
application in the absence of the defendant who had not entered an appearance. In ﬁnding
that the applicant lacked good faith, the judge emphasized the parties’ acrimonious
relationship, but provided no further explanation as to why the application for leave was
deemed to be a collateral step in the dispute between the parties. The applicant was a
shareholder and director of the defendant company and was seeking to bring a derivative
action to recover monies owed to the defendant company. As a shareholder and director,
he would have stood to beneﬁt from the proceedings indirectly had they been successful.
As noted above, the Australian authorities state that the Australian courts should readily
draw an inference of good faith where the applicant holds more than a token
shareholding and the derivative action seeks recovery of property which would increase

107.
108.
109.
110.
111.
112.
113.
114.

Celcom (n 6).
Swansson (n 7) [38].
Power v Ekstein [2010] NSWSC 137; Swansson (n 7); Borczyk v Van Rooy [2014] VSC 101.
(n 109).
Re Imperium Projects Pty Ltd [2015] NSWSC 16 [11].
Borczyk v Van Rooy [2014] VSC 101.
Dato’ Daljit Singh a/l Gurdev Singh (n 25).
ibid [18].
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the value of the applicant’s shares. If the Australian approach had been applied in
Daljit Singh, it is likely that the courts would have drawn an inference of good faith. In
addition, the facts of the case indicated that the board of directors was deadlocked and
paralyzed, which led to the company not bringing proceedings for the recovery of
monies owed.
A similar situation arose in the Australian case of Ragless v IPA Holdings Pty Ltd
(in liq)115 where the court found that the plaintiff, who was seeking leave to bring a
derivative action with the intention of breaking the deadlock between the parties, was
acting in good faith. If successful, the proceedings would have added value to the
plaintiff’s shares. The court also considered that the plaintiff honestly believed he had a
good cause of action and reasonable prospects of success. Although the Malaysian
courts have adopted the principle in Swansson that in assessing good faith, the courts
should consider whether the applicants honestly believed they had a good cause of
action and reasonable prospects of success;116 these matters were not mentioned in the
judgment handed down in Daljit Singh.
The Australian cases indicate that the Australian courts have been more willing to ﬁnd the
requirement of good faith satisﬁed in situations where relationships among shareholders are
acrimonious. Australian case law has found that the ‘existence of personal animosity
towards other shareholders, or between the shareholders in dispute, does not necessarily
involve a lack of good faith.’117 While the parties in Suh v Cho had ongoing disputes for
several years, the court found the requisite good faith on grounds that ‘Mr Suh has a real
interest in the company recovering moneys from Mr Cho’ and ‘Mr Suh would suffer a real
and substantive injury if a derivative action were not permitted and the … injury is connected
with the status of Mr Suh as a shareholder and director of the company’.118
Another essential criterion for the granting of leave under the Australian
statutory derivative action is the probability that the company itself will not bring
proceedings. In several Malaysian cases, the courts refused leave on grounds that the
applicants had not shown wrongdoer control which prevented the company itself from
bringing proceedings, hence imposing an equivalent consideration on Malaysian
applicants.119 The Australian cases reﬂect a greater willingness to ﬁnd that the criterion
has been satisﬁed. In several cases, the courts were willing to draw inferences from the
facts that the companies would not bring proceedings.120 These included situations
where the director complained of was supported by the majority shareholder;121 where
the company was denying that it was in the best interests of the company that leave be
granted;122 or where the directors of the company were informed of the applicant’s
complaints and a substantial period had elapsed without proceedings being
115. [2008] SASC 90. This case was not included in the forty-ﬁve cases discussed in Part IV as a breach of
directors’ duties was not alleged.
116. Celcom (n 6) [8].
117. Suh (n 82) [35] citing Pottie v Dunkley [2011] NSWSC 166 [58].
118. Suh (n 82) [42]–[43].
119. Shamsul bin Saad (n 20); Ho Hup Construction (n 20); Leow Yin Choon (n 20); Suhaimi Ibrahim (n 20).
120. Re Gandangara Services Limited (n 81).
121. Re Dynamic Industries (n 7).
122. McLaughlin v Dungowan Manly Pty Lt [2010] NSWSC 187.
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brought by the company against the directors for breaches of their duties.123 Likewise,
where the directors were likely to be deadlocked as to whether proceedings should be
brought, the courts found that it was probable the company would not bring
proceedings.124
In contrast, despite the deadlock in the company’s decision-making processes in
Suhaimi Ibrahim, the Malaysian Court of Appeal refused leave on grounds that the
internal processes of the company had not been exhausted. The court stated that they
preferred to have a clear resolution of the company on the matter.125 The facts
indicated that at various times, the parties had sought, without success, to obtain a
resolution of the board of directors on the issue of the proceedings for which leave to
bring a derivative action was sought. Efforts had also been made to obtain a resolution
of shareholders at an extraordinary general meeting without success. Despite the
evidence of the deadlock in the company’s decision-making structures, the Court of
Appeal was insistent on formal procedures being met, regardless of whether this was
achievable in the circumstances.
The pragmatic and more liberal approach of the Australian courts is also seen in
relation to notice requirements. This may be attributed to the Australian statutory
provision which allows the court discretion to waive the requirement of fourteen days’
notice.126 The Australian decision of Suh127 demonstrates that the courts are prepared
to consider that notice requirements have been satisﬁed when the underlying objectives
are fulﬁlled. In Suh, the parties had been in proceedings for three years and, as such,
fourteen days’ notice was found to be unnecessary. Similarly, in Gandangara Services
Ltd, leave was granted due to the urgency of the circumstances despite notice
requirements not being satisﬁed.128
Malaysian courts, on the other hand, have demonstrated inﬂexibility toward the
fulﬁlment of formal notice requirements. The Malaysian statute does not expressly
provide the courts with discretion to waive notice requirements. The decision in Abdul
Rahim Suleiman v Faridah Md Lazim indicates that the court imposed stricter
conditions than the requirements expressly set out in the statute.129 Notice
requirements were also strictly interpreted in Lim Aik Chin.130 In this case, the
applicant failed to give thirty days’ notice as required, and leave to bring a derivative
action was refused.
The Malaysian cases also reﬂect a stringent approach to formal procedural
requirements, which is not seen in Australian cases. In Koh Jui Hiong v Ki Tak Sang,131
the company was not joined as a nominal respondent. Consequently, the award of
damages was set aside due to the procedural defects in the derivative proceedings
123.
124.
125.
126.
127.
128.
129.
130.
131.

Re Wan Ze Property Development (Aust) Pty Ltd [2012] NSWSC 722 [12].
ibid; Suh (n 81); Australian Mortgage & Finance Company Pty Ltd (n 82).
Lim Aik Chin (n 50).
Corporations Act 2001 (Cth), s 237(2)(e)(ii).
Suh (n 81).
Re Gandangara Services Limited (n 81) [29].
Abdul Rahim Suleiman (n 22). This is discussed in more detail in Part III above.
Lim Aik Chin (n 50).
Koh Jui Hiong (n 22).
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brought under Section 181A of the Companies Act 1965.132 Likewise, reliance on the
restrictive approach in Celcom has arguably led to divergent positions on whether
leave to bring derivative actions may be granted retrospectively. Leave has been
granted retrospectively in several Australian cases.133 In contrast, the Malaysian courts
have refused to grant leave retrospectively, reasoning on the basis of Celcom that
Sections 181A and 181B of the Companies Act 1965 should be strictly construed.134
The discussion above indicates that across a number of criteria relevant to the
granting of leave, the Australian courts adopted a broader approach than the Malaysian
courts. The Australian courts demonstrated a greater willingness to ﬁnd that the
requirements for leave were fulﬁlled. This provides some explanation for the higher rate
of success of Australian applicants obtaining leave to bring derivative actions, as
indicated by the success of 58 per cent of Australian statutory derivative actions
compared with the success of 25 per cent of Malaysian statutory derivative actions.
One further factor that is likely to have contributed to a higher incidence of leave
being granted in Australia was the more extensive use of the courts’ power to order
access to the company’s books. As noted earlier, Section 181E(1)(c) of the Companies
Act 1965 and Section 247A of the Corporations Act 2001 (Cth) provide the courts the
power to order that applicants should be granted access to the company’s books.135
The underlying objective of this power is to assist shareholders, who would otherwise
be unable to access information on the company’s internal management in support of
their claims. As noted above, the applicant’s ability to show that there is a sufﬁcient
likelihood of success at the trial is an essential condition for the granting of leave, and
the threshold for this criterion is fairly high. Consequently, access to the company’s
records has a signiﬁcant bearing on the applicants’ capacity to obtain evidence, which
in turn affects their ability to satisfy essential criteria for obtaining leave.
There were no Malaysian cases involving allegations that directors’ duties were breached
in which orders for access to the company’s books were granted, or even discussed.
However, orders to allow inspection of the company’s books were granted in one case
involving an application for leave to bring proceedings on behalf of the company against a
third party.136 In contrast with the minimal use of this power in Malaysia, the Australian
cases reﬂect a more extensive use of the courts’ power to order access to the company’s
132. The emphasis on technicalities is also seen in several cases in which the decisions whether to grant leave to
bring derivative actions were made under common law. For example, in Krishnasamy (n 21), the
application was dismissed on the ground that the plaintiff had brought the proceedings in his own name
without indicating that he was bringing the action in a representative capacity. It was clear from the
pleadings that the proceedings were intended to be a derivative action for the beneﬁt of the company.
However, this was held to be insufﬁcient to cure the defect in the procedural requirements. Likewise, in
Lim Peak Suan (n 22), failure to show in the title that the action was brought in a representative capacity
contributed to the decision not to grant leave. Nevertheless, in this case, there was also a lack of evidence
and arguably no cause of action. These were likely to have been more determinative of the outcome than
the procedural requirements.
133. Power (n 109); Suh (n 82); Australian Mortgage & Finance Company Pty Ltd (n 82).
134. Lim Aik Chin (n 50) [26].
135. S 247A of the Corporations Act 2001 (Cth) provides that the courts may only make the orders if satisﬁed
that the applicant is acting in good faith and that the inspection is to be made for a proper purpose.
S 181E(1)(c) of the Companies Act 1965 does not specify any particular criteria for the granting of orders
of inspection, stating broadly that ‘the Court may make such orders as it thinks appropriate’.
136. Ng Hoy Keong v Chua Choon Yang [2011] 4 CLJ 545 (High Court of Malaya).
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books. Orders for inspection of the company’s books were granted under Section 247A
of the Corporations Act 2001 (Cth) in several Australian cases.137 These include cases in
which the applicant sought to investigate whether the directors had breached their duties,138
and where the applicant sought orders of inspection to facilitate the determination of
whether to apply for leave to commence a derivative action against the directors of the
company.139
In short, the Malaysian courts’ narrow interpretation of the statutory derivative action,
and the lack of use of the courts’ powers to order costs and access to information,
constrain the effectiveness of the statutory derivative action as a means of improving
shareholders’ access to redress. Another possible factor which may have affected the levels
of success in obtaining leave is the degree of risk which lawyers and litigants were
prepared to take in instituting proceedings. Where the lawyers were more cautious or
selective in instituting proceedings, by allowing cases to proceed to litigation only when
there were considerably good prospects of success, this may have engendered higher rates
of success. In addition, the co-existence of the common law derivative action in Malaysia
appears to have led to less reliance on the statutory derivative action, as observed in Part
III. More broadly, the challenges of obtaining leave to bring a derivative action, the cost of
litigation and lack of incentives, in that the beneﬁts of a successful action accrue to the
company rather than the applicant, limit the utility of the derivative action as a means of
strengthening the governance of companies.

vi. analysis of the findings in a broader comparative
context
The differences in the interpretation and implementation of the statutory derivative
action discussed in Part V above resonate with observations in previous cross-country
studies that have found persistent divergence in the implementation of laws, despite
similarities in formal law.140 Scholars have observed a trend towards convergence in
corporate law across countries brought about by the competition for capital in
increasingly globalized markets and transnational harmonization.141 Nevertheless,
clear distinctions have been drawn between the law in the books and law in practice.142
Puchniak’s analysis of the derivative action in Asia’s leading economies highlights the
superﬁciality of convergence in formal law, emphasizing that ‘unique regulatory,
economic, institutional, and socio-political features in each of Asia’s leading

137. Smartec Capital Pty Ltd v Centro Properties Ltd [2011] NSWSC 495; London City Equities Ltd v
Penrice Soda Holdings Ltd [2011] FCA 674.
138. Re Style Ltd; Merim Pty Ltd v Style Ltd [2009] FCA 314.
139. Hanks v Admiralty Resources NL [2011] FCA 891.
140. Katharina Pistor and Philip A Wellons, The Role of Law and Legal Institutions in Asian Economic
Development 1960-1995 (OUP 1999) 238.
141. Mathias M Siems, Convergence in Shareholder Law (CUP 2008) 226–27; Reinier Kraakman et al, The
Anatomy of Corporate Law: A Comparative and Functional Approach (3rd edn, OUP 2017) 102, 164;
Mathias Siems, ‘Convergence in Corporate Governance: A Leximetric Approach’ (2010) 35 Journal of
Corporation Law 729, 751–52.
142. Kraakman et al (n 141) 25.
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economies result in signiﬁcant divergence as to how the derivative action in each
jurisdiction actually functions in practice.’143 Likewise, substantial differences in the
effectiveness of similar laws were noted in The Anatomy of Corporate Law, which
attributed this divergence particularly to the inﬂuence of shareholding structures.144
Political inﬂuence ﬂowing from corporate ownership structures is thought to have a
signiﬁcant inﬂuence on the shape of corporate law.145 Through corporate law, dominant
groups may allocate a larger portion of resources to themselves, thereby consolidating
their continued dominance.146 Nevertheless, better prospects of raising capital in the face
of increasing internationalization may be perceived as a worthwhile exchange for reforms
which weaken controlling shareholders’ dominance. Coffee argues that the subsequent
implementation of such reforms may, however, be impeded by interest group politics.147
Likewise, scholars assert that international best practices in blockholder jurisdictions may
to some extent be ‘ornamental’.148
When considering possible explanations for the differences observed between the
Malaysian and Australian statutory derivative actions, assistance may be derived from
the notion that legal transplants interact with and adapt to the local context. The
milieu of the present study suggests that corporate ownership structures and
prevailing socio-political conditions may provide some explanations for the observed
differences in the implementation of the statutory derivative action. Professor
Harding’s analysis of transplanted law in Southeast Asia emphasizes the interaction
between legal transplants and local socio-cultural, economic and political conditions,
arguing that legal transplants are modiﬁed by contextual inﬂuences.149 Milhaupt and
Pistor argue that the law functions differently even among successful economies. They
posit that the processes of legal interpretation and enforcement depend largely
on the proclivities of the institutions and people involved.150 In particular, they argue
that the political economy has signiﬁcant implications for the effectiveness of legal
transplants.151
Studies suggest that there are signiﬁcant differences between Malaysian and
Australian corporate ownership structures, and in perceptions of the role of legal

143. Dan W Puchniak, ‘The Derivative Action in Asia: A Complex Reality’ (2012) 9 Berkeley Business Law
Journal 1, 12.
144. Kraakman et al (n 141) 25.
145. ibid.
146. Lucian Arye Bebchuk and Mark J Roe, ‘A Theory of Path Dependence in Corporate Ownership and
Governance’ (1999) 52 Stanford Law Review 127.
147. John C Coffee, ‘The Political Economy of Dodd-Frank: Why Financial Reform Tends to be Frustrated
and Systemic Risk Perpetuated’ (2012) 97 Cornell Law Review 1019.
148. Kraakman et al (n 141) 25.
149. Andrew Harding, ‘Global Doctrine and Local Knowledge: Law in South East Asia’ (2002) 51
International and Comparative Law Quarterly 35, 51–53.
150. Curtis J Milhaupt and Katharina Pistor, Law and Capitalism: What Corporate Crises Reveal about Legal
Systems and Economic Development around the World (University of Chicago Press 2008) 201. Gillespie
and Nicholson similarly emphasize the centrality of human agency in the interpretation and enforcement
of legal transplants: John Gillespie and Pip Nicholson, ‘Taking the Interpretation of Legal Transfers
Seriously: The Challenge for Law and Development’ in John Gillespie and Pip Nicholson (eds), Law and
Development and the Global Discourses of Legal Transfers (CUP 2012) 1.
151. Milhaupt and Pistor (n 150) 193.
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institutions.152 Malaysia’s corporate ownership structures are concentrated and reﬂect the
strong presence of state ownership, with an estimated 42 per cent of the 100 largest listed
companies controlled by the state.153 While state ownership of corporations is common to
various Southeast Asian countries,154 in Malaysia, the state is substantially involved in the
ownership and control of companies both directly and indirectly. The state maintains its
inﬂuence over Malaysian companies through some of the country’s largest institutional
investors.155 Known as government-linked investment companies, these institutional
investors are subject to state control in matters such as the appointment of directors and
senior management who report directly to the state.156 The investment policies of these
institutional investors are often thought to be aligned with state policy.157 The extent of
state inﬂuence through institutional investors is reﬂected in Wahab, How and Verhoeven’s
analysis, which found that ﬁve of the largest public institutional investors held close to 70
per cent of the institutional shareholdings in companies listed on Bursa Malaysia’s Main
Board in 2003.158 Scholars also assert that redistribution and privatization policies have
fostered the political patronage of many Malaysian companies,159 further strengthening
the nexus between the state and controlling shareholders.
152. Harding describes the Malaysian government’s involvement in business or ‘Malaysia Incorporated’
observing its emphasis on development policies and broad administrative discretion, while limiting
judicial review and dissent: Andrew Harding, The Constitution of Malaysia: A Contextual Analysis (Hart
Publishing 2012) 66. In examining corporate insolvency across six Asian countries, Kamarul and
Tomasic highlight the prevalence of a different concept of the rule of law. In contrast with Western ideas
of the rule of law, they found a common tendency for ‘law to legitimise the dominance of the state’, and a
judiciary that was either ‘subjected to direct executive control’ or ‘severely constrained in its operations by
political and administrative factors’; Bahrin Kamarul and Roman Tomasic, ‘The Rule of Law and
Corporate Insolvency in Six Asian Legal Systems’ in Kanishka Jayasuriya (ed), Law, Capitalism and
Power in Asia (Routledge 1999) 128, 131–32.
153. This is based on a study (yet to be published) by Professor Gomez on state ownership of the 100 largest
companies listed on Bursa Malaysia, the results of which were cited in media reports; ‘Who Controls
Corporate Malaysia’ The Edge (28 July 2016) <http://www.ideas.org.my/the-edge-who-controls-corporatemalaysia/> accessed 14 August 2017. Australian corporate ownership structures are described as being in an
‘intermediate position between dispersed ownership and concentrated ownership countries’: Vivien Chen, Ian
Ramsay and Michelle Welsh, ‘Corporate Law Reform in Australia: An Analysis of the Inﬂuence of
Ownership Structures and Corporate Failure’ (2016) 44 Australian Business Law Review 18, 21. The study
examined three signiﬁcant corporate law reforms and observed that ‘shareholder empowerment was a means
of facilitating accountability’ in corporate regulation which was increasingly recognized as having
ramiﬁcations for the public. This, in turn, was attributed to an increase in share ownership and compulsory
superannuation, leading to an inextricable link between ‘the fortunes of Australian companies and overall
community wellbeing’: Chen, Ramsay and Welsh, ibid, 32–33.
154. Juzhong Zhuang et al, Corporate Governance and Finance in East Asia: A Study of Indonesia, Republic
of Korea, Malaysia, Philippines and Thailand, vol 1 (Asian Development Bank 2000) 24.
155. Efﬁezal A Abdul Wahab, Janice CY How and Peter Verhoeven, ‘The Impact of the Malaysian Code on
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The statutory derivative action was introduced as part of broader reforms aimed at
strengthening Malaysia’s corporate legal framework to foster investor conﬁdence and
a competitive edge internationally,160 but nonetheless eroded the position of dominant
corporate interests. Subsequent circumspect implementation of reforms aimed at
strengthening the position of minority shareholders vis-à-vis controlling shareholders
is consistent with the proposition that interest group politics may inﬂuence the
enforcement of such reforms. Likewise, a restrictive approach to the granting of leave
to bring derivative actions resonates with Coffee’s suggestion that the implementation
of reforms which potentially erode the dominance of controlling shareholders may
be weak.
While a Western perspective may raise the argument that judicial independence
should render state ownership of corporations irrelevant to the question of how the
statutory derivative action is interpreted,161 studies suggest that different perceptions
of the judicial role are prevalent in various parts of East and Southeast Asia,
including Malaysia. Jayasuriya observes the tendency of the courts to act as
‘policy-implementing’ institutions, working in tandem with the executive.162 Clarke
and Howson’s analysis of the derivative action in China, where the state likewise
maintains signiﬁcant ownership of listed corporations, underscores the political
sensitivity of allowing derivative suits against corporations controlled by the state.163
They reason that such circumstances are likely to engender judicial restraint in
deciding these claims. Professor Harding describes the events in Malaysia which
led to the constraint of judicial independence in the 1980s. He posits that the ‘judiciary
was tamed and trained to serve the needs of the developmental state, as
if it were a department of the Federal Government answerable to the Prime
Minister’.164 Harding and Whiting observe that commercial and defamation
cases decided in the 1990s reﬂected a tendency to ‘please powerful business
interests’.165 While these factors may not, in and of themselves, be conclusive
explanations for the differences between the Malaysian and Australian approaches,
they nonetheless suggest that the state’s substantial involvement in the ownership and
control of Malaysian companies, and its particular form of governance, contribute to a
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restrictive judicial approach to reforms purporting to strengthen the position of
minority shareholders while weakening the dominance of controlling shareholders.

vii. conclusion
The analysis indicates that the Malaysian statutory derivative action has, to a limited
extent, achieved its objective of facilitating better shareholder access to redress through
derivative proceedings. Some success in achieving this objective is reﬂected in the
ﬁnding that leave was granted in 25 per cent of applications decided under the
statutory derivative action, as compared to 13 per cent of applications for leave decided
by reference to common law principles from 2008 to 2015. Nevertheless, the
comparison with judicial decisions from 1999 to 2006 suggests that the rate of success
in obtaining leave to bring derivative actions has declined since 2007, although the
number of applications for leave to bring derivative actions has increased substantially.
The limitations of the Malaysian statutory derivative action in facilitating easier
access to redress for breaches of directors’ duties are also reﬂected in the comparison
with Australian cases. The examination of Malaysian judicial decisions demonstrates a
restrictive approach to the granting of leave to bring statutory derivative actions.
Australian cases, on the other hand, reveal a more liberal and pragmatic approach to
the criteria for granting leave. Malaysian cases have had a lower rate of success in
obtaining leave to bring statutory derivative actions than Australian cases from 2008
to 2015. 25 per cent of the Malaysian applications for leave decided under the
statutory derivative action were successful, substantially less than the success rate
of 58 per cent for Australian applications. Greater ﬂexibility on the part of Australian
courts in ﬁnding that speciﬁc criteria for granting leave have been met, and more
extensive use of the courts’ power to order access to the company’s books, contribute
to the higher rate of success in obtaining leave in Australia.
Comparative studies suggest the relevance of individual countries’ economic and sociopolitical inﬂuences and institutions in explaining differences in the implementation of
corporate law across countries, even when formal regulations are similar. Possible
explanations for the different approaches to the statutory derivative action in Malaysia
and Australia include contextual features such as corporate ownership arrangements and
perceptions of the role of legal institutions.
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