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Lessons for Law and Society: A Reproductive Justice
New Deal or Bill of Rights

Throughout the process of writing this book, I struggled to understand what accounts
for this period of policing the womb, the vileness directed at women, and the various
indignities cast upon indigent women by the state. I filled notepad after notepad with
names and stories. Among the many disturbing narratives was that of twelve women
sodomized and raped by police officer Daniel Holtzclaw, who literally policed and
terrorized their bodies. He raped one of his victims while she was handcuffed to
a hospital bed. She testified that she had to think about survival while he raped her.
Another victim was underage.

According to the lawsuits, “Holtzclaw’s actions were part of a common pattern
and practice of sexually assaulting middle-age African-American females whom
he identified as vulnerable to his sexual abuse and whom he believed would
either be reluctant or unwilling to come forward or who would not be believed if
they did come forward.”1 These women were not policed because of pregnancy
or the potential to become pregnant, but because of their race, poverty, and sex.
It is these very biases – poverty, sex, and race – that motivate reproductive
policing.

On the one hand, this is nothing new; Black women experienced reproductive
horrors during chattel slavery, and in many cases their reproductive rights barely
improved during Jim Crow, when eugenics policies resulted in coercive state
sterilizations. Dr. Marion Sims notoriously lacerated, punctured, and then sutured
the uteruses of the enslaved women he kept at his home. He regularly tortured Black
women he rented as human research subjects, nightly lacerating their wombs and
conducting experiments, denying them anesthesia in the process. He was doubtful
of their ability to experience pain. Today he is hailed for his research. Until recently
a statue of him adorned Central Park in New York City.

Black women continued to endure humiliating policing into the 1980s and 1990s,
during the height of the crack phase of the drug war. So, was this new, or simply
a newer iteration of something old, amorphous, and malleable, which had simply
taken another shape? Is there something different about the robust lawmaking at the
state level to both eviscerate abortion access and punish women if they endanger
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their pregnancies? Anthony Romero, the executive director of the American Civil
Liberties Union, sees it like this: “Politicians are smart political animals; they gain
political points by being hostile to abortion and win elections. . . . [Whether]
conservative Republicans or moderate Democrats, [politicians] can curry political
favor by being antichoice.”2

For all the thoughtful first and second wave feminist legal theory, robust attention
to constitutional doctrine, and refinement of legal theory related to pornography,
work, capacity, assisted reproduction, domestic labor, and marriage, few legal
scholars explored the early emergence of this new wave of hostility toward women’s
reproductive health and rights, which took the form of states’ policing the womb
through fetal protection laws. Dorothy Roberts, April Cherry, and Linda Fentiman
were among the exceptions. They wrote brilliant works, building a platform for legal
thought related to criminalization, confinement, illicit drug use, privacy, and
equality. Their works and the scholarship of Lori Andrews have been foundational
to my thinking about these issues over the past two decades.3

In this Chapter, I consider what lessons can be learned and pathways forward. The
reproductive battleground was once in the courts, where incremental advancements
through landmark decisions were achieved. Skinner v. Oklahoma (overturning
a compulsory sterilization law that treated similar crimes differently), Griswold
v. Connecticut (overturning a Connecticut law that barred married couples from
accessing contraceptives), Eisenstadt v. Baird (striking down a Massachusetts law
that restricted nonmarried persons from accessing contraceptives), and Roe v. Wade
(decriminalizing doctors’ performing abortions) formed the foundation for the
reproductive rights discourse, advancing concepts such as privacy and autonomy
in the reproductive health space.

However, recent retreats from the primacy of those holdings by the United States
Supreme Court suggest that, at least for the present time, the Court may gerryman-
der reproductive rights and weaponize the First Amendment to advance the perso-
nal views of five conservative male Justices of the Court. Drawing on the brilliant
contributions of scholars, civil society, activists, a bold new cohort of female legis-
lators at the state and federal levels, and the intuitions of judges committed to the
equality of women, this Chapter concludes that a Reproductive Justice Bill of Rights
is needed and that new pathways in litigation must involve an equal protection
analysis.

10.1 a reproductive justice bill of rights

The concerns addressed in this book were occupying not only my thoughts but also
the thoughts of others, and I needed to speak with them, too. In the late fall of 2013,
I had tea with Carol Gilligan in her top-floor office off a narrow corridor in the
New York University Law School. Best known for her groundbreaking book, In
a Different Voice, Gilligan is credited with forging new ways of understanding the
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psychology of girls, women, boys, and men. Her work was so influential that Time
magazine named her as one of the twenty-five most influential Americans in
1996. By the time we met she had left Harvard, where she taught for thirty years,
and was a university professor at NYU, with an appointment at the law school.

I wondered how she understood the hyperintensive work – legislating really –
taking place in male-dominated legislatures throughout the country. Sure, Barack
Obama was the President at the time and just the year before had been reelected for
a second term. However, in state houses across the country a new group, known as
the “Tea Party,” swept into office. They were catalyzing their own movement. They
protested healthcare mandates, arguing that the government should not force
individuals to maintain health coverage. They ushered in new laws that undermined
voting rights and committed themselves to platforms of gerrymandering. In the
reproductive health space, they proposed and enacted more antiabortion laws
than had ever been seen at any time. They were also pushing back against federal
legislators concerned about gun control and climate change. By the power of their
surge into office, they carried significant influence among white voters. Gilligan’s
response was that much of this amounted to an effort “to restore patriarchal order.”4

She explained that it was simply “crazy-making” and that the new crop of legislators
“should be hysterical about education, equality, climate” but instead were preoccu-
pied with gay marriage and women’s progress.

To that end, she described this period as a “last gasp of patriarchy.” In her view,
these are “dangerous” times, and the reproductive policing tactics described here
and elsewhere are simply “desperate attempts” to hold on to power and white
women are key to that, because married white women are more likely to feel
pressured to accommodate their husbands’ interests. In her view, married
“women became disassociated from their bodies.” Single women, however, are
a threat to patriarchy, because of their independence. The patriarchy fights back
through “control of women’s sexuality.” This, Gilligan predicted, “would be their
move.” On the one hand, the move was already taking shape. On the other, in the
few years since my time with Carol Gilligan, states have introduced legislation
seeking to ban abortion before a woman would even know that she is pregnant,
and state courts have issued rulings granting fetuses rights. Seemingly, more is yet
to come.

A connection can be made between this modern maternal policing, aimed at
“perfecting” women’s conduct during pregnancy so that they deliver “perfected”
offspring to the state and their families, and the old reproductive policing of
eugenics. Legislatures in Georgia, California, and North Carolina are now revisiting
their legislative complicity in the legalized terror of forced sterilizations carried out
in their states years ago in the name of promoting racial purity and intellectual
“fitness.” Feminist jurisprudence urgently needs a robust narrative that, bridging the
gap between sex, race, and status, will provide amore dynamic and accurate account
of the implementation of fetal protection law and the exercise of state violence

166 10 A Reproductive Justice New Deal or Bill of Rights

https://doi.org/10.1017/9781139343244.011 Published online by Cambridge University Press

https://doi.org/10.1017/9781139343244.011


against pregnant women. This gap filling has long been called for and is the
foundational commitment of reproductive justice.

When I interviewed Loretta Ross shortly before Thanksgiving, during the late fall
in 2014, she warned that “obviously the womb and reproduction are central, but
[they are] not the only [pathway] to eugenics, particularly in the twenty-first century.
There are so many diverse ways of manipulating and controlling populations. This is
where the reproductive justice analysis comes in.”5 Ms. Ross is one of the original
framers of “reproductive justice,” both as a term and a movement. Although her
formal credentials include cofounder and former national coordinator of the
SisterSong Women of Color Reproductive Justice Collective from 2005 to 2012,
she was a key pilot in the reproductive justice arena long before. As she explained,
these are deeply troubling times.

To her, the reproductive policing occurring throughout the United States is not
just about the state attempting to control the reproductive health of individual
women. She said it is part of “a continual ideology of white supremacy and
patriarchy” and that “[women of color] are the roadkill on the pathway to policing
white women’s pregnancies.” People who are not aware of the hundreds of
women in Alabama arrested for endangering their fetuses and the many other
cases and stories documented in this book might find her comments alarming or
alarmist. Ms. Ross explained though that the criminalization policies and prac-
tices on the upswing in the United States are not about increasing the number of
Black babies.

Maybe she is right. Legislators, however, claim that their only purpose is promot-
ing a safe and healthy environment for the “unborn” in their states. “I will take
a dystopian view,” Ms. Ross admitted. “I bridge the feminist world and the science
fiction world . . .. The Handmaids Tale was like a gift to me.” In her view, “rather
than ‘fitter families’ being voluntary, it is going to become compulsory.” In saying
this, she evokes the horrid, largely forgotten practices of eugenics in the United
States, where over 60,000 people were forcibly sterilized, including little girls. In the
South, when Black girls were forcibly sterilized, doctors referred to the practice as
“Mississippi appendectomies.” Only years later did the women understand the
extent of the grave injustices carried out on their bodies.

The points Loretta Ross make are worth close attention, even if they might seem
unimaginable. After all, the United States now leads the developed world in
maternal and infant mortality – while promoting criminal polices and interventions
that claim to support women’s health. Onmultiple reproductive healthmatrixes, the
United States currently fails its women and girls. More girls in the United States will
become infected with sexually transmitted diseases than in any other so-called first
world nation. American girls are also the least likely among their cohorts to be
educated about their bodies and sex, particularly in the aftermath of states gutting
their sex education programs in recent years. These young women are also more
likely than their peers in Europe (and some developing nations) to experience
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unintended and unwanted pregnancies. So, I asked Ms. Ross, Why did she believe
that a reproductive justice framework matters?

Without pause, she explained that reproductive justice matters “because in
reproductive justice we believe that the ability of any individual to make any
decision about their reproduction or bodies is directly tied to the communities in
which they are embedded.” That is, if you are in a community that is experiencing
immigration raids, that will influence whether you should be pregnant at a certain
time; or if you are in a community that lacks healthcare, that will influence whether
you choose to keep the baby or not.”

And the future? Ross and others believe it involves resistance. What form that
resistance takes matters, because these are not issues in the abstract or lofty con-
siderations for the purpose of legal study. In fact, the questions related to what comes
next and future legal strategies are not abstract. Even one day in prison can be cruel
and unusual punishment for the person who should not be there.6 But what is the
platform for resistance? How should it take shape?

An important aspect of my thinking builds on a framework offered by Professor
Monica McLemore, whose leadership in the reproductive health and justice dis-
course is unmatched in productivity, creative vision, and concern for the
underserved.7 Professor McLemore strikes an important chord in urging for a new
deal; in addressing maternal mortality and reproductive health concerns, she argues
that pathways forward “require a bold approach similar to the New Deal.” She asks
what might that look like and offers important suggestions such as universal health
coverage, a basic minimum income, paid family leave, mandated maternity cover-
age, full funding of Title X, and more.

Professor McLemore’s important interventions complement the on-the-ground
movement building and care being provided by organizations that attempt to
educate the most vulnerable as well as the legislators who hold the keys to their
futures – organizations like SisterSong, Black Mamas Matter Alliance, the Black
Women’s Health Imperative, and National Latina Institute for Reproductive
Health, to name but a few. Unlike the ACLU or National Advocates for Pregnant
Women, these organizations do not litigate per se, but they do work toward provid-
ing vulnerable women with access to basic and reproductive healthcare. They
defend the interests of indigent and immigrant women before legislators and the
broader public. At the heart of their work is their embrace of the reproductive justice
model, which demands looking beyond rights and abortion discourse to underscore
the value and relevance of a “whole woman” or “whole person” reproductive health
framework.

In other words, women are more than the children they decide to have or the
pregnancies they experience. This would of course include thinking about the right
of immigrant women not to be separated from their babies and children at the
borders when seeking asylum in the United States. Addressing the full spectrum of
a woman’s life and decision-making includes taking serious account of women’s
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lived lives. It is with this understanding that a Reproductive Justice Bill of Rights is
overdue.

A Reproductive Justice Bill of Rights begs considerations of baselines, floors, and
ceilings. When conservatives criticized Franklin Roosevelt’s New Deal policies, so
too did progressive Louisiana senator Huey Long. Conservatives claimed that the
New Deal amounted to excessive interventionism and that it was time to “dismantle
the machinery” and end or dramatically scale back the welfare state, while Long
argued that the New Deal did not go far enough in advancing equality for all
citizens. He recommended a “Share Our Wealth” program, which would “provide
a decent standard of living to all Americans by spreading the nation’s wealth among
the people.”8

A Reproductive Justice Bill of Rights takes into account that policing of this sort
does not happen in isolation from social, political, cultural, and economic institu-
tions. To that end, a few key platforms should include certain key tenets. Here is
what I imagine to address the vulnerability of women’s personhood – the state’s
recognition of her right of self-determination. The Reproductive Justice Bill of
Rights does not use the universal “person” because it lacks emphasis on the specific
subordination of women. Despite guarantees of “equality for all,” women remain
locked out. Importantly, this platform includes concern for transgender women as
well. What might such a platform contain?

Article I: The personhood of all women shall not be denied or abridged by the
United States or by any state on account of sex; the personhood of
a woman shall at all times take priority in all matters, including
concerns related to her health and dignity.

Article II: A woman’s right to bodily autonomy, privacy, and equality under law
shall not be denied or abridged by the United States or by any state on
account of sex; the right to bodily autonomy shall include the right to
decide if, when, how, or not to procreate.

Article III: Reproductive self-determination shall not be denied or abridged by
the United States or by any state on account of sex.

Article IV: Equality of rights under the law shall not be denied or abridged by the
United States or by any state on account of sex.

Article V: A woman’s right to speech shall not be denied or abridged by the
United States or by any state on the basis of sex; speech shall not be
imposed by the United States or any state on the basis of sex; the right
to assemble peaceably shall not be denied or abridged by the United
States or any state on account of sex.

Article VI: In all criminal and civil prosecutions, the accused shall enjoy the right
to a speedy and public trial, by an impartial jury of the state and district
wherein the offense has been committed, and to be informed of the
nature and cause of the accusation; to be confronted with the witnesses
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against her; to have compulsory process for obtaining witnesses in her
favor, and to have the assistance of counsel for her defense.

Article VII: Excessive bail shall not be required, nor excessive fines imposed, nor
cruel and unusual punishments on account of sex.

Article VIII: Drug rehabilitation services shall be provided and not denied or
abridged by the United States or by any state.

A Reproductive Justice Bill of Rights is at least conceptually necessary, if not an
actual federal or model document to safeguard reproductive civil liberties and
protect vulnerable persons from encroachments and discrimination carried out by
the state. It might actually save lives.

10.2 the courts

How exactly might reproductive rights meet an end? This was not a plausible
question in 1973, when the U.S. Supreme Court, in a 7–2 decision, decrimi-
nalized abortion and articulated that the constitutional right to privacy and
autonomy extended to a woman’s right to decide whether to end a pregnancy.
Justice Blackmun wrote: “Our task, of course, is to resolve the issue by
constitutional measurement, free of emotion and of predilection.” Because
of this, the Court “inquired into, and . . . place[d] some emphasis upon,
medical and medical-legal history,” to uncover public opinion about abortion
over time. In canvassing that history, Justice Blackmun surmised that restric-
tive criminal abortion laws in effect at the time, like today, were mostly of
“relatively recent vintage.” These laws, prohibiting abortion outright or at
particular times during a pregnancy (except to preserve a pregnant woman’s
life) were “not of ancient or even common law origin.” Instead, like now,
those laws derived from legislative platforms expressly rooted in dogmas on
vice or morality, primarily articulated by men.

However, Roe represents more than the establishment of an abortion right. The
Court reaffirmed the principle that “a right of personal privacy, or a guarantee of
certain areas or zones of privacy . . . exist under the Constitution.” This was not
a new concept. Rather, the roots of this principle, had been located by the Court
or individual Justices in the First, Fourth, and Fifth Amendments, as well as in
the penumbras of the Bill of Rights, in the Ninth Amendment, and as a concept of
liberty guaranteed by the Fourteenth Amendment. Justice Blackmun concluded
that a line of Supreme Court cases offered clarity that “only personal rights that
can be deemed ‘fundamental’” are included in the Constitution’s guarantee of
personal privacy. The Court compared this fundamental right with the privacy
rights articulated in Skinner v. Oklahoma in relation to procreation, Eisenstadt
v. Baird in relation to access to contraception, and Loving in relation to activities
regarding marriage.
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And yet, since his inauguration, President Trump has nominated and the United
States Senate has confirmed 152 federal judges, including 43 judges to the United
States Courts of Appeals and two to the United States Supreme Court. That’s one in
four federal courts of appeals judges appointed by President Trump. Beyond any
doubt, women’s reproductive healthcare is in serious jeopardy domestically and
abroad due to federal and state policies promulgated by lawmakers in the United
States. Shortly after taking office, President Donald Trump issued an executive order
reinstating and expanding the Mexico City Policy, which literally silences medical
providers abroad from speaking about certain reproductive healthcare options,
including abortion, for women and girls in nations receiving USAID funds.9

Activists refer to the Mexico City Policy as the “global gag rule” because, in addition
to prohibiting nongovernmental organizations from utilizing U.S. funds for volun-
tary abortion services, it prevents organizations from using their own funds to
provide advice or information on both a public and a private basis.

Amore optimistic viewmight caution against such concerns, urging that a President
can wield only somuch power and noting thatMr. Trump has vacillated on a number
of issues.Who knows exactly what he will do?What can he do? After all, what role will
Congress play? The President alone cannot undue constitutional protections for
reproductive healthcare, right? What about state legislatures? Surely reproductive
healthcare access is safe at the state level, where the costs of unintended pregnancies,
HIV transmission, andMedicaid-funded births are the types of public health and fiscal
concerns that should forge greater reproductive healthcare access, no?

However, Mr. Trump’s campaign promises to shape a Supreme Court that will
overturn Roe v. Wade, the decision upon which abortion rights are founded, and his
commitment to appointing only Justices hostile to reproductive rights should be
taken seriously. The President wields enormous power in appointing Justices to the
Supreme Court and the federal bench more broadly. Indeed, Mr. Trump’s appoint-
ment of Justices Brett Kavanaugh and Neil Gorsuch, staunch reproductive rights
opponents, to replace Justices Anthony Kennedy and Antonin Scalia, respectively,
underscore the strength of Mr. Trump’s antiabortion commitments and the vulner-
ability of reproductive healthcare rights in the United States.

First, in Justice Gorsuch, President Trump added to the SupremeCourt a member
with a judicial record replete with hostility toward women’s contraceptive access, the
funding of Planned Parenthood, women’s privacy rights, and pregnancy rights.10

Justice Gorsuch’s record on women’s rights as a judge on the Tenth Circuit Court
of Appeals causes deep alarm and likely foreshadows his Supreme Court
jurisprudence.11 With Justice Kavanaugh’s appointment, the Court adds a jurist who
shortly before his appointment supported the government in its unconstitutional effort
to block an immigrant girl from terminating her pregnancy in Garza v. Hargan.12

In that case, Justice Kavanaugh – then a judge of the District of Columbia Court of
Appeals – dissented from the majority opinion, erroneously claiming that the court was
expanding constitutional principles by permitting “immediate abortion on demand” for
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“unlawful immigrant minors.” Kavanaugh’s sweeping dissent was both disingenuous
and alarming. As Judge Millet, who wrote for the majority, pointed out, Jane Doe, the
minor in question, had already satisfied each of the state’s preapproval procedures and
“under binding Supreme Court precedent [could] choose to terminate her
pregnancy.”13 In 1979, the SupremeCourt expressly affirmed aminor’s right to terminate
a pregnancy in Bellotti v. Baird. Simply put, Jane Doe’s status as an immigrant surely
could not signify that her body was no longer her own. Perhaps most troubling about
Justice Kavanaugh’s lower court dissent was its erring toward punishment. After all, there
was no question as to whether the constitutional right extended to JaneDoe, and she had
fulfilled all of the requirements imposed by the government.

With these appointments, and the possible need tofill other SupremeCourt vacancies
arising from the potential, if not likely, retirements of Justices Stephen Breyer and Ruth
Bader Ginsburg,14 Mr. Trump could reshape the philosophy of the Supreme Court.

Further, the Court’s recent 5–4 decisions in Burwell v. Hobby Lobby (2014) and
NIFLA v. Becerra (2018) demonstrate the breadth and depth of conservative
Supreme Court Justices’ hostility to reproductive rights. Their contempt manifests
itself beyond questions of abortion rights, encompassing also poor women’s access to
contraception, testing for sexually transmitted diseases, and basic information. In
Burwell, the Court held that the Religious Freedom Restoration Act of 1993 permits
a private, for-profit company to deny its female employees contraception, which the
workers would otherwise be entitled to under the Patient Protection and Affordable
Care Act (PPACA), commonly known as the Affordable Care Act (ACA) or
Obamacare. The case is widely regarded as a landmark ruling because, for the first
time, the Court held that a private, for-profit company with thousands of employees
could have religious views and religious rights. So, compliance with the ACA
mandate could infringe on the religious rights held by the employers. Justice
Alito, who wrote for the majority, clarified that the Court’s ruling applied only to
the contraceptives mandate of the ACA and not to other religious objections that any
other company might have – such as refusing to fund blood transfusions or vaccines.

Burwell opened the door to further strategized use of religious argumentation to
defeat reproductive health access. More recently, in NIFLA, the Supreme Court
further weaponized the First Amendment in a case where the Court struck down
a California law requiring crisis pregnancy centers (CPCs) to inform their clients
whether they are licensed medical facilities and to post information related to
California’s Reproductive Freedom, Accountability, Comprehensive Care, and
Transparency Act (FACT Act). Investigative reports commissioned by the
California legislature revealed that CPCs operating in that state misled clients,
claiming that abortions cause cancer. Sixty percent of CPCs in California told
clients that condoms are ineffective in reducing the transmission of sexual diseases
and reducing pregnancy. Forty percent warned that infertility was increased by the
use of hormonal birth control. Eighty-five percent of the CPCs investigated in
California led women to believe that abortions cause mental trauma. Most CPCs
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are religiously affiliated and do not provide actual medical care, even though they
convincingly portray what they offer as reproductive healthcare or even abortion.

Again, in a 5–4 decision with all the conservative, male Justices in the majority,
the Court split along familiar ideological lines to strike down theCalifornia law. The
decision is particularly worrying, because CPCs specifically target indigent teen-
agers and women in poor communities. They present themselves online and in
person as medical facilities (with employees wearing lab coats and carrying stetho-
scopes). Despite their costuming, which to a reasonable person would give the
appearance of a licensed medical provider, their employees are in many instances
neither medically trained nor college educated. They may wear lab coats but lack
the legal and medical capacities to administer tests, treat sexually transmitted
diseases, or prescribe medicines. What they do – and what appears to be their
chief strategy – is to persuade pregnant teens and women against abortion (and
even contraception) and steer them toward receiving an ultrasound – one of the few
services CPCs provide.

Justice Thomas’s condescension toward the lives of the women most impacted by
the CPCs operating in California is apparent. Writing for the majority, Justice
Thomas suggested there were other, less burdensome means for California to
reach indigent women, such as placing its messages on billboards or public service
announcements. Can you imagine poor pregnant women or scared teenage girls
trying to clarify their healthcare options by roaming the streets of Los Angeles or San
Francisco looking for billboards? The Court also selectively departed from its prior
jurisprudence. In Planned Parenthood of Southeastern Pennsylvania v. Casey, the
Court upheld a law that mandated doctors to provide information to women who
were considering whether to terminate a pregnancy.

In both Burwell andNIFLA, the Court went to great lengths to contort the rule of
law – in the former by expanding constitutional protections for businesses that seek
exemption from federal law in order to discriminate against their female employees;
in the latter by ignoring fairly recent precedent. In the process, the Justices gerry-
mandered women’s constitutional rights. In Burwell, the Court crafted a bold, new
right for private corporations: they too could now possess and exercise religious
rights, just like individuals. However, Justice Alito articulated limits on this new rule;
the Court’s decision would not extend to other classes of medical objections, such as
blood transfusions (a well-documented and well-known objection within the
Jehovah’s Witness religious community) or vaccines (which are opposed by practi-
tioners of Scientology). The ruling applied only to employers who oppose women’s
reproductive health rights such as contraception or abortion.

Despite episodic victories, such as Whole Woman’s Health v. Hellerstedt in 2016,
which struck down two antiabortion laws in Texas, the cases cited above and others
suggest that effective, innovative strategies to stave off further trampling and advance
reproductive health, rights, and justice must engage important legal arguments, but
also reach beyond litigation and petitions to the Supreme Court. This Court’s
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recalcitrance on settled principles of constitutional law, such as personal privacy,
should cause alarm. It indicates this Court’s willingness to ignore stare decisis (or
precedent) when it suits an ideological objective. And, while advancing the goals of
equality, privacy, and autonomy sometimes calls upon courts to dispense with
precedent, such as denouncing state-sanctioned racial discrimination and segrega-
tion in public schools and housing, or overturning centuries of case law barring
African Americans from voting, this is not the case in the reproductive health realm.
The majority’s approach in NIFLA and Burwell does not advance principles of
equality and privacy for women, it undermines them.

The rule of law necessitates equality before the law, fairness in the application of
law, legal certainty or predictability, accountability to the law, procedural transpar-
ency, and the avoidance of arbitrariness. Adherence to these principles indicates the
legitimacy and credibility of a branch of government, such as courts or the legisla-
ture. When the Supreme Court selectively suspends its neutrality and its commit-
ment to these principles, it begins to lack legitimacy and coherence. It reveals
dysfunctionality and a lack of independence from the tides of political pandering
and persuasion that seek to withhold civil liberties from the most vulnerable. Dred
Scott v. Sandford (denying free and enslaved Blacks citizenship),15 Plessy v. Ferguson
(legalizing state-sanctioned racial segregation policies),16 Buck v. Bell (instantiating
eugenics in American law by upholding compulsory sterilization laws),17 and
Korematsu v. United States (affirming the constitutionality of an executive order
forcing Japanese Americans into internment camps regardless of their citizenship),18

all bear this out.
In Dred Scott, the Supreme Court issued an edict proclaiming that all persons of

African descent, whether born free or enslaved, could never be counted as citizens in
the United States. Chief Justice Taney’s opinion in that case is a potent reminder of
the social castes, legal barriers, and political obstacles for Blacks forged by a slave
economy:

[Black slaves] had for more than a century before been regarded as beings of an
inferior order, and altogether unfit to associate with the white race, either in social
or political relations; and so far inferior, that they had no rights which the whiteman
was bound to respect; and that the negro might justly and lawfully be reduced to
slavery for his benefit. He was bought and sold, and treated as an ordinary article of
merchandise and traffic, whenever a profit could be made by it.19

Taney explained that no one found it morally or politically repugnant to subject
Blacks to the conditions of slavery. As he opined, these were not “matters of public
concern” and, according to him, no one for a moment doubted the “correctness of
this opinion.” It is not surprising that Taney himself had a voracious appetite for the
tastes of slavery and profited from the human bondage of Africans, as did his family.
Similarly, of the nine Justices, proslavery Presidents appointed seven of them. More
than half of the Justices were from slave-owning families. History marks Justice
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Taney’s opinion as uncharitable and regrettable, but it did not tarnish his reputation.
His bust sits in the halls of Congress.

Now is an important time to consider these matters in order to develop a more
robust jurisprudence in exile.20 To answer Stephen Saks’s question – “If law is
a matter of social practice, as most seem to agree, can there be social practices that
hardly anybody in society knows about?”21 – yes, forcing women to undergo cesarean
sections under threat of criminal punishment; denying youth sex education based on
religious beliefs rather than best public health practices; denying pregnant women
urgent medical care, such as chemotherapy, because of pregnancy; criminally
punishing pregnant a woman for falling down steps, attempting suicide, or “endan-
gering her fetus” are among such little-known societal practices. For pregnant,
incarcerated women, the state’s punitive practices include shackling during labor
and delivery; permitting only one hour (if any time at all) with the newborn; and
enforced isolation and solitary confinement for the sake of “protecting” the preg-
nancy, despite the fact that forcing someone into solitary confinement is known to
produce serious psychiatric consequences in the individual, ranging from sensory
deprivation and severe depression to feelings of isolation. According to Dr. Stuart
Grassian, these symptoms form a major psychiatric syndrome.

Apart from that, incarceration postpregnancy triggers a litany of humiliating state
practices that translate into extralegal punishments ranging from transfers to facil-
ities in other states, making it difficult to maintain connections with family and
children; exorbitant fees to make brief phone calls home; rampant medical neglect;
and even the tactless practice of denying women adequate monthly menstrual
hygienic care. States’ practices that deny appropriate monthly sanitary care count
among the shameful legal tactics designed to induce compliance and obedience
that hardly anyone knows about, except the legislators and law enforcement that
sanction and apply them.

Speaking from the floor of the Colorado legislature on March 19, 2019, Colorado
state representative Leslie Herod had this to say: “We had a conversation about the
Department of Corrections denying women tampons within their facilities.We then
found out that tampons were being used to barter, to trade, and to sanction.”

What Representative Herod, an African American legislator elected in 2016, was
referring to is the fact that in jails and prisons across the United States, and Colorado
too, “[w]omen were having to trade sex for access to tampons.” Herod exclaimed
before her colleagues, “How humiliating that must be! I could only imagine what it
must be like for a woman to be denied access to feminine hygiene products that she
needs because she cannot afford to pay for them.” Furthermore, she learned, “that
women who soiled their clothes because they didn’t have access to the right
products . . . were being sanctioned and were denied access to the commissary, in
some places.” In other words, “you bleed through your clothes because you cannot
afford to pay for a tampon, and then you get sanctioned and can’t use a commissary
to buy a tampon.”
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I agree with Representative Herod; it must be humiliating for incarcerated women
to endure this type of extralegal punishment or at least obliviousness and disregard
for their basic human needs. What’s more, in Colorado, some women will be
allowed a tampon, but the state subjects them to another cruelty. According to
Representative Herod, “there’s one more piece, because in the department of
corrections, you were allowed to have a tampon if you could prove medical need
to a male guard, typically. That’s not only humiliating for the woman, it’s humiliat-
ing for the male guard who has to say, ‘Yes, I saw that she needed a tampon.’” Herod
has sponsored a bill to provide free menstrual hygiene products to women in custody
who need them.

These social practices, largely hidden from view, result in constitutionally proble-
matic extralegal criminal and civil punishments that deny pregnant women privacy,
autonomy, dignity, and equality after criminalization related to their pregnancies.
For women forced to endure a pregnancy to term, even when it may threaten their
health, mothering is their punishment for having sex.

10.3 jurisprudence in exile

There is no tacit agreement that sex should produce punishments for women.
Scholarly responses to attacks on reproductive liberty most often turn to arguments

rooted in autonomy and privacy found in the Fourteenth Amendment’s Due Process
Clause. The principle arguments that ground liberal substantive due process analysis in
reproductive health relate to the infringement on women’s individual autonomy and
personhood as well as the invidious force imposed by the government on women’s
childbearing, which unconstitutionally burdens a fundamental right. These concerns
are rooted quite simply in the right to be “let alone” and “left alone” with respect to both
decisional autonomy and matters of flesh – to be free from the physical impositions of
others.

Much reproductive health scholarship borrows from the individual liberty frame-
work established by the Supreme Court in Roe, which situates constitutional
protections for the right to procreate, as well as to terminate a pregnancy, in the
Due Process Clause. In Roe, the Court reasoned that the right to privacy applies
across a set of intimate life decisions, including “activities relating to marriage . . .

procreation . . . contraception . . . family relationships . . . and child rearing and
education.”22

However, the challenge for those committed to forging a jurisprudence in
exile will be to look beyond the prior descriptive and normative accounts of
privacy and autonomy. Instead, I urge reasserting an equality framework in
women’s reproductive health generally, and specifically to apply to fetal protec-
tion cases in pregnancy such as those described in this book. A sex equality
argument in fetal protection would ask whether state interventions are really
about promoting fetal health, or whether fetal protection laws might also
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manifest constitutionally repugnant judgments about women, particularly preg-
nant women.23

A sex equality framework would build on principle arguments articulated by
Dr. Anna Pauline “Pauli” Murray, a foundational voice in constitutional law,
reproductive rights, and social policy. Dr. Murray’s research, activism, and scholar-
ship were essential to the early civil rights work of the National Association for the
Advancement of Colored People (NAACP) and the civil liberties work on sex and
sex equality of the American Civil Liberties Union (ACLU). Thurgood Marshall
referred to her landmark 1951 publication, States’ Laws on Race and Color, as “the
bible,” as it helped him and the organization challenge racially discriminatory,
unequal laws throughout the United States and particularly in the American
South.24 If lost to mainstream feminist and race discourse, it is likely due to her
race, sex, and sexual orientation.

Dr. Murray’s advocacy for, and perceptive articulation of, an equality framework
to address sex-based discrimination predated25 the keen arguments made by Ruth
Bader Ginsburg and ACLU colleagues decades later, even though Ginsburg is
largely credited with framing this legal approach.26 Murray was profoundly
impacted by the racial discrimination she encountered as a Black woman. Dating
back to the early 1940s, she had challenged sex-based discrimination prior to serving
on a committee of the President’s Commission on the Status of Women (PCSW),
which was launched in 1961 under John Kennedy. Murray’s leadership on the
Committee on Civil and Political Rights resulted in a pivotal 1962 report,
A Proposal to Reexamine the Applicability of the Fourteenth Amendment to State
Laws and Practices Which Discriminate on the Basis of Sex Per Se, which “presented
comprehensive analysis of judicial decisions on cases involving legal distinctions on
the basis of sex, and it stressed the need for reexamination by the courts, in light of
present-day knowledge and conditions, of state laws and practices that discriminated
solely on the basis of sex.”27 Murray recognized parallels between the race-based
doctrines of “separate but equal” and the sex-based discriminatory doctrine “sex as
a basis for legislative classification.”28 She suggested that this latter doctrine had
become as invidious as the former. Murray’s proposal on the constitutional position
of women resulted in the PCSW’s adoption of language she drafted in 1963 with
Mary Eastwood, an attorney from the Department of Justice:

Equality of right under the law for all persons, male or female, is so basic to
democracy and its commitment to the ultimate value of the individual that it
must be reflected in the fundamental law of the land. The Commission believes
that this principle of equality is embodied in the 5th and 14th amendments to the
Constitution of the United States . . ..29

Murray’s legal analysis and relationships in Washington, D.C., would also play
a crucial role in keeping the word “sex” in Title VII of the 1964 Civil Rights Act –
again on the basis of sex equality – when Senator Dirksen announced opposition to
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adding sex to the civil rights legislation. Murray’s Memorandum in Support of
Retaining the Amendment to H.R. 7152 (Equal Employment Opportunity) to
Prohibit Discrimination in Employment Because of Sex, pointed to the “historical
interrelatedness of the movements for civil rights and women’s rights and the tragic
consequences in United States history of ignoring the interrelatedness of all human
rights.” She wrote: “A strong argument can bemade for the proposition that Title VII
without the ‘sex’ amendment would benefit Negro males primarily and thus offer
genuine equality of opportunity to only half of the potential Negro work force.”
Furthermore, she stated: “The ‘uniqueness’ of the nature of the discrimination on
the basis of sex is largely fictitious and cloaks both timidity and paternalism.”

The application of an equality lens to answer punitive fetal health interven-
tions in women’s pregnancies reflects a concern that states uniquely enlist law
enforcement (including doctors acting in a quasi-state agent capacity) to deploy
their interests in gendered ways. If states deploy their fetal health interests in
gendered ways, might that sex-selective approach indicate constitutionally sus-
pect motivations? When states manifest their interest in fetal health, they express
these concerns almost exclusively among indigent women, who lack the social
and economic capacities that protect wealthier, educated women from similar
punitive encroachments by the state.

For example, when states pressure physicians to subject poor African American
pregnant patients to invasive protocols as a means of determining illicit drug use
in furtherance of fetal health, but significantly exclude white female patients
from similar interventions, that action indicates a suspect motivation not
explained by health or law rationales. A clear example of an impermissible
standard of equality would be if states were to discriminate against those persons
legally entitled to have access to abortion services, limiting the right to only one
ethnic group, for example, or differentiating between married and unmarried
women when granting the right.

Equally, when punitive fetal protection efforts operate exclusively in indigent
communities (or where the indigent seek care) and not universally, such actions
reflect decision-making that carves out unjustifiable, discriminatory distinctions
between classes of citizens that bear no relationship to a permissible governmen-
tal purpose. Such distinctions might reasonably be explained by constitutionally
impermissible stereotypes about good motherhood, maternal responsibility, and
citizenship guiding legislative action. Such stereotypes might be argued to
resemble caste legislation or caste enforcement. When this type of legislating
cannot be shown to further its purported governmental interest, it reveals itself to
be arbitrary.

Traditionally, equal protection granted states broad latitude in enacting legis-
lation. That is, courts required that the challenged legislation be rationally
related to a permissible governmental interest. States needed only to show that
the classification set forth in the legislation rationally related to a legitimate
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government interest and that such state action was not arbitrary. Modern
Supreme Court application has involved three tiers of review: strict scrutiny of
racial classifications (requiring the state’s regulation to further a compelling
governmental interest); heightened intermediate scrutiny of sex discrimination
(requiring that the legislation serve important governmental objectives and be
substantially related to achieving those goals); and a rational relationship level of
review (requiring only a rational relationship to legitimate governmental ends).

A sex equality framework is concerned not only about distinctions among
women; distinctions between sexes are no more permissible than distinctions
within sexual classifications. In Skinner, the Court unanimously held that where
Oklahoma’s Criminal Sterilization Act provided for the sterilization of habitual
criminals convicted three times or more of felonious crimes of moral turpitude,
but provided exemptions for white collar criminals, such regulations violated the
Equal Protection Clause of the Fourteenth Amendment. In Kirchberg
v. Feenstra, the Court struck down a Louisiana law where the state failed to
demonstrate an important interest in permitting husbands the authority to uni-
laterally dispose of joint property, but not wives. Similarly, in Wengler
v. Druggists Mutual Insurance, the Court found a provision of the Missouri
workers’ compensation law unconstitutional because it denied a widower bene-
fits on his wife’s work-related death unless he could show mental or physical
incapacity or prove dependence on his wife’s earnings. This law was particularly
odious, because it granted a widow death benefits without her having to prove
dependence on her husband’s earnings. The Court ruled that the Missouri law
violated the Equal Protection Clause of the Fourteenth Amendment. InCalifano
v. Goldfarb, the Court reached a plurality decision, pointing out that where
“female insureds received less protection for their spouses solely because of
their sex,” such circumstances were a discriminatory violation of the Fifth
Amendment’s equal protection guarantee. Finally, as between fathers and
mothers, the Court has evaluated the reaches of the equal protection principle,
extending it in Caban v. Mohammed, where the Court found that a state law
violates the Equal Protection Clause when it permits the mother, but not the
father, of a child born out of wedlock to intervene in the child’s adoption.30

Distinctions between sexes to advance fetal health reifies stereotypes and ignores
medical facts. For example, when the state uniquely and exclusively burdens
women in the advancement of fetal health, but not men, it does so under the flawed
theory that women alone determine fetal health. Such regulations thereby reduce
women to symbolic wombs and human incubators for the state. When states
selectively express and enforce fetal health interests, distinguishing between the
sexes and among the sexes, such considerations belie an interest in protecting fetal
health. Instead, states’ selective interest in protecting fetal health reflects adverse
stereotypes about women and pregnancy. The Supreme Court has ruled that such
arbitrary rules about pregnancy cannot stand.31
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10.3.1 Geduldig v. Aiello: An Equality Hurdle?

Scholars hesitant over this line of argumentation point to Geduldig v. Aiello as
feminism’s lost battle on equal protection and pregnancy.32 In that case,
California’s disability insurance program, which mandated participation by all
workers, exempted work loss due to normal pregnancies from insurable coverage.
It is worth noting that the original language exempted all pregnancies from cover-
age, even those requiring medicalization and lengthy hospital stays. The original
statute read:

‘Disability’ or ‘disabled’ includes both mental or physical illness and mental or
physical injury. An individual shall be deemed disabled in any day in which,
because of his physical or mental condition, he is unable to perform his regular
or customary work. In no case shall the term ‘disability’ or ‘disabled’ include any
injury or illness caused by or arising in connection with pregnancy up to the
termination of such pregnancy and for a period of 28 days thereafter.33

In the lawsuit, four petitioners (three of whom experienced abnormal pregnancies
resulting in terminations and miscarriages and one who experienced a normal
pregnancy) argued that the program violated the Equal Protection Clause because
it precluded the payment of benefits for any disability resulting from pregnancy.
This particular issue was moot on hearing, because California changed its law
shortly before the case reached the Supreme Court. The new law would cover the
pregnancy concerns for three of the four petitioners. The Court rejected the equal
protection explaining that excluding normal pregnancies did not constitute invi-
dious discrimination. Applying a rational basis standard, the majority held that (1)
California has a legitimate interest in maintaining the self-supporting nature of its
insurance program; (2) the state has an interest in “distributing the available
resources in such a way as to keep benefit payments at an adequate level for the
conditions covered”; and (3) California “has a legitimate concern inmaintaining the
contribution rate at a level that will not unduly burden participating employees,
particularly low-income employees who may be most in need of the disability
insurance.”34

In the 1970s and 1980s, feminist scholars read the opinion as closing the door on
equal protection claims brought by pregnant women. They roundly criticized the
opinion. In fact, the decision was met with such reprobation that, in the words of
Sylvia Law, “[c]riticizing Geduldig has since become a cottage industry.”35

Katharine Bartlett pointed out that the Court had fashioned a “uniqueness trap”
and joined other scholars in condemning the Court’s “failed logic” and picking it
apart. Others took the case to mean that not all classifications that discriminate
against women or disadvantage them as a class or a sub-class are necessarily based
on sex.
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It appears that many scholars read Justice Potter Stewart’s majority opinion as
saying either that equal protection analysis does not apply to pregnancy or that
conditions of pregnancy do not qualifying for equal protection analysis. In a much-
criticized footnote Justice Stewart wrote that “the California insurance program
does not exclude anyone from benefit eligibility because of gender but merely
removes one physical condition – pregnancy – from the list of compensable dis-
abilities.” However, as Reva Siegel and Neil Siegel pointed out, there is more to be
said contextually about the Geduldig decision and subsequent sex-based equality
analysis argued before the Supreme Court. They cautioned that the case “should be
read to say what it actually says, not what most commentators and courts have
assumed it to say.”36 I agree.

First, it is important to understand what the case actually does and does not say.
For example, the Court does not dismiss pregnancy as never qualifying for protec-
tion under the equality standard guaranteed by the Fourteenth Amendment. Nor
does the Court reject the principle that pregnancy regulation can be sex regulation
and, as such, can be discriminatory. The Court did not hold that discrimination
based on pregnancy deserves a lower level of review and classification than cases that
involve sex. The Court held that state regulations affecting pregnancy are not always
suspect of sex discrimination. When a regulation is not suspect of sex, as when it is
not suspect of race, a rational basis analysis will be used. Instead, Justice Stewart
recognized that “distinctions involving pregnancy” can be “mere pretexts designed
to effect an invidious discrimination.”

Second, despite divergent readings of the case, the Court’s language is unambig-
uous. Selective actions by a state involving pregnancy, based purely on pretext for
other causes or concerns, can be invidious. It is not among the objectives of this
Chapter, or the book, to explain this misreading of Geduldig. However, Justice
Brennan’s powerful dissent holds relevant insights. Brennan’s methodic push for
the application of a strict level of scrutiny to sex discrimination cases resurfaces in his
dissent inGeduldig, just as it had in prior Supreme Court jurisprudence.37 Brennan
articulated a vision for strict scrutiny jurisprudence in sex cases in Frontiero, decided
just one year prior to Geduldig, and in that case he achieved a plurality decision. In
this case, he issued a bristling warning to fend off a rollback on gains secured in prior
cases and to hold tight the fragile plurality built on sex classification and strict
scrutiny:

Yet, by its decision today, the Court appears willing to abandon that higher standard
of review without satisfactorily explaining what differentiates the gender-based
classification employed in this case from those found unconstitutional in Reed and
Frontiero. The Court’s decision threatens to return men and women to a time when
“traditional” equal protection analysis sustained legislative classifications that treated
differently members of a particular sex solely because of their sex.38
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Over time, a misreading of Brennan’s dissent has resulted in a general misevalua-
tion ofGeduldig. Be this as it may, Brennan’s dissent serves as an evolved framework
for equality analyses based on sex and ultimately developed in a line of cases that
expanded the contours of sex equality.39 It is an important example of jurisprudence
in exile.

Finally, the temporal and jurisprudential gap that separates Plessy from Brown
provides instructive lessons for sex equality’s journey. That is, in 1896 when Homer
Plessy challenged the Louisiana Separate Car Act’s requirement of separate accom-
modation for African Americans and whites on the basis that it violated his rights
under the Thirteenth and Fourteenth Amendments of the U.S. Constitution, a civil
rights movement had yet to take shape. The Court’s equality jurisprudence had yet
to evolve. Likely, the Court felt no urgency for the people who suffered unequal
living, working, school, and accommodation conditions in the United States. The
Court rejected Plessy’s claims, declaring that Louisiana had not implied any inferior
status for African Americans in violation of a Fourteenth Amendment interest.
Justice Brown declared, “We consider the underlying fallacy of the plaintiff’s argu-
ment to consist in the assumption that the enforced separation of the two races
stamps the colored race with a badge of inferiority. If this be so, it is not by reason of
anything found in the act, but solely because the colored race chooses to put that
construction upon it.”40 The Court dismantled its “separate, but equal” citizenship
doctrine with Brown v. Board of Education.

Sex equality now awaits its “Brown” to close the gap in equality jurisprudence. In
the meantime, whileGeduldig offers an important spotlight on the Court’s jurispru-
dence on pregnancy equality, another spotlight focuses on fetal health protection in
the workplace, as discussed below.

10.3.2 Fetal Protection and the Workplace

In International Union v. Johnson Controls, the Supreme Court opined that male
health may have as much bearing on fetal outcomes as women’s health.41 In the
decade leading up to International Union, prominent manufacturing companies,
including American Cyanamid, Allied Chemicals, General Motors, B.F. Goodrich,
St. Joseph Zinc, Gulf Oil, Dow Chemical, DuPont, BASF Wyandotte, Bunker Hill
Smelting, Eastman Kodak, Firestone Tire & Rubber, Globe Union, Olin
Corporation, Union Carbide and Monsanto adopted fetal protection laws framed
as “medical regulations” or “medical policies” that prohibited fertile women from
employment in certain jobs.42 Some policies excluded women frommost jobs based
on the presumption that female employees might become pregnant at some point.
The policies did not take into account women’s sexual orientation, desire to bear
children, or marital status.43

For example, American Cyanamid introduced a fetal protection policy in 1978. Its
plant, located in the valley of economically depressed West Virginia, provided
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a competitive income for its 500 employees, approximately 5 percent of whom were
women. The plant was located on Willow Island, later known for one of the most
devastating construction accidents in the United States, which killed fifty-one
people. Senior management met with its twenty-five female employees to inform
them that the new policy barred all women between the ages of fifteen and forty from
working in most positions at the plant. Other companies adopted similar fetal
protection regulations, effectively prohibiting women from employment in some
of the better paying jobs at manufacturing plants. At least five women then volunta-
rily had themselves sterilized, hoping they would not lose their jobs.

Fetal protectionist rules in the workplace served not only to exclude women from
meaningful, gainful employment but also to secure a monopoly for men in coveted
factory jobs. Fetal protection rules provided a persuasive proxy for sex discrimina-
tion. In International Union, the company had established a fetal protection rule
much like that of American Cyanide.44 The company’s manufacturing operation
involved lead elements, which can pose fetal health risks. This had not been
a concern for the company in the years prior to the Civil Rights Act of 1964, because
the company did not employ any woman in its battery-manufacturing factory.
However, in June of 1977 the company issued “its first official policy concerning
its employment of women in lead-exposure work.”45 The policy read:

Protection of the health of the unborn child is the immediate and direct responsi-
bility of the prospective parents.While themedical profession and the company can
support them in the exercise of this responsibility, it cannot assume it for them
without simultaneously infringing their rights as persons.

. . . Since not all women who can become mothers wish to become mothers (or
will become mothers), it would appear to be illegal discrimination to treat all who
are capable of pregnancy as though they will become pregnant.46

When Johnson Controls issued its official policy statement, it stopped short of
preventing women of childbearing capacity fromworking within lead-exposed areas.
However, the company issued stern warnings to its female employees about lead
risks. It also instituted a policy that “required a woman who wished to be considered
for employment to sign a statement that she had been advised of the [pregnancy]
risk.”47 The statement indicated “that women exposed to lead have a higher rate of
abortion” and although this risk was “not as clear . . . as the relationship between
cigarette smoking and cancer,” it was, “medically speaking, just good sense not to
run that risk if you want children and do not want to expose the unborn child to risk,
however small.”48

Several years later, Johnson Controls shifted its policy again, from one that
cautioned female employees about the risks of lead exposure to fetal development,
to a policy that excluded women’s employment in manufacturing jobs that could
expose them to lead. The company barred all women, except those who could prove
infertility, from holding certain jobs that could expose them to lead. The new fetal
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protection policy stated: “It is JohnsonControls policy that women who are pregnant
or who are capable of bearing children will not be placed into jobs involving lead
exposure or which could expose them to lead through the exercise of job bidding,
bumping, transfer or promotion rights.”49

Johnson Controls initiated the new fetal protection policy after learning that eight
of its female employees who became pregnant continued to test high for lead
exposure. The new company policy defined women who are “capable of bearing
children” as “all women except” the infertile. The female employees were required
to medically prove their infertility.50 Like other companies at the time, Johnson
Controls justified its policy based on concerns for fetal health, which the Court flatly
rejected.

Writing for the majority, Justice Blackmun found the fetal protection policy
“obvious” in its “bias” against women. For example, fertile men were not subjected
to the burdensome employment restrictions placed on fertile women. Fertile men
were afforded the “choice as to whether they wish to risk their reproductive health for
a particular job.”51 Section 703(a) of the Civil Rights Act of 1964 does not tolerate this
type of discrimination, however, because it “prohibits sex-based classifications in
terms and conditions of employment, in hiring and discharging decisions, and in
other employment decisions that adversely affect an employee’s status.”52

Blackmun reasoned that a sex-based policy expressed as “protecting women’s
unconceived offspring” was not benign. To the contrary, such policies constitute sex-
based discrimination. Any assumptions otherwise are “incorrect.” Simply put, the
policy constituted facially impermissible discrimination. For example, the fetal
protection policy classified its employees on the basis of gender and childbearing
capacity rather than just fertility. Moreover, the company did not care to protect its
male employee’s future offspring from possible risk of lead exposure, despite, as the
record showed, “the debilitating effect of lead exposure on the male reproductive
system”; only JohnsonControl’s female employees were targeted.53 In other words, it
was sex and not fetal health that ultimately proved important to the company for the
purpose of its regulation. As Blackmun stated, the company was “concerned only
with the harms that may befall the unborn offspring of its female employees.”54 In
this case, the company “chose[] to treat all its female employees as potentially
pregnant,” and that policy evinces a form of unjustifiable sex discrimination.

Johnson Control responded that its policy involved third-party safety – an argu-
ment that the Court rightly rejected because the female employee’s unconceived
fetuses were not third parties.55 According to the Court, even if they were third
parties, their safety was not essential. As Blackmun wrote, “[n]o one can disregard
the possibility of injury to future children,” but the business exception claimed by
Johnson Controls was not deserving of the special solicitude it demanded of the
Court. According to Blackmun, battery making was not so essential as to overcome
the Court’s suspicion of regulations that discriminate on the basis of sex, even if to
theoretically protect third-party unborn.
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10.3.3 Means, Ends, and Chilling Prenatal Conduct

This Chapter proceeds by turning to its normative argument that fetal protection
laws violate the Equal Protection Clause of the U.S. Constitution. This advances an
analysis based on how Geduldig should be read in light of both the Court’s full
opinion in that case and International Union, which serves as a reasonable guide-
post. Finally, even a conservative reading of Geduldig needs to be reconciled with
the evolved equal protection jurisprudence that has been articulated by the Court in
the years since 1974, as evidenced through International Union as well as Nevada
Department of Human Services v. Hibbs.56

InHibbs, the Court noted that pregnancy discrimination had become intractable
and pervasive. According to the Court, “[m]any States offered women extended
‘maternity’ leave that far exceeded the typical 4- to 8-week period of physical
disability due to pregnancy and childbirth, but very few States grantedmen a parallel
benefit: Fifteen States provided women up to one year of extended maternity leave,
while only four providedmen with the same.” In that case, the SupremeCourt ruled
that Nevada family leave policies discriminated against men by providing reduced
time compared to that granted to women to care for a family member. This
constituted sex discrimination. The Court relied on expert documents and legisla-
tive history associated with the Family Medical Leave Act to point out how dis-
criminatory stereotypes about pregnancy and sex roles influenced the construction
and implementation of state pregnancy and family leave policies. The court found
that discriminatory implementation of family leave policies based on sex violated the
Equal Protection Clause.

Thus, to understand invidious pregnancy discrimination as “never” evincing
impermissible sex discrimination risks ignoring the expansive equal protection
landscape cultivated by the Court. By modest analogy, it would be similar to
grounding race equality analysis on Plessy v. Ferguson. I will not repeat the argu-
ments made earlier rejecting the conventional reading of Geduldig that pregnancy
discrimination can never be sex discrimination. As Professors Neil Siegel and Reva
Siegel explained, that reading is plainly inaccurate. If the conventional interpreta-
tion of Geduldig offers an inexact understanding of the case, how should this be
addressed in light of the important interests at stake?

The clearest approach is to adopt the standard flagged in the majority’s footnote
20. In that footnote, Justice Stewart explained that “distinctions involving preg-
nancy” may impose “an invidious discrimination against the members of one sex
or the other.”57 Given that, the following arguments proceed on the basis that
invidious pregnancy discrimination should be analyzed as sex discrimination
under the Equal Protection Clause.

Prosecuting women for violating fetal protection statutes discriminates against
women because men are not prosecuted for engaging in the same conduct as
women. Simply stated, the means and ends do not fit. At best, locating fetal harms
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as under the exclusive control of women “must be considered an unduly tenuous
‘fit.’”58 Dating back to Reed v. Reed, the Court has invalidated laws permitting
preferences for men over women in the appointment of estate administrators.59 In
Frontiero, it struck down laws that granted male members of the armed forces an
automatic dependency allowance for their wives while denying the same for women
and their husbands. The Court held such rules violated the Equal Protection
Clause.60The Court has found that statutory classifications that distinguish between
males and females are “subject to scrutiny under the Equal Protection Clause.”61To
withstand constitutional scrutiny, discrimination based on gender must serve impor-
tant government objectives and be substantially related to achieving those
objectives.

In Craig v. Boren, the Supreme Court carved out an intermediary level of
scrutiny for sex-based discrimination.62 In that case, the Court struck down an
Oklahoma law prohibiting alcohol sales to adult males. The Court held that
the law discriminated against young males, but not females, because it prohib-
ited sales of a nonintoxicating beer to males under twenty-one and to females
under the age of eighteen. The Court found that the means – discriminating
against young men by denying them the right to purchase beer – was not
substantially related to Oklahoma’s purported ends – promoting traffic safety.
The Court acknowledged the importance of traffic safety, although perhaps not
to the degree advocated by Justice Rehnquist in his dissent. The majority
reasoned that even though “arrest statistics assembled in 1973 indicated that
males in the 18–20 age group were arrested for ‘driving under the influence’
almost 18 times as often as their female counterparts, and for ‘drunkenness’ in
a ratio of almost 10 to 1,”63 singling out one sex for gender discrimination was
impermissible where the means of reducing traffic deaths and injuries was
specious and only tenuously connected to the ends – even if the ends were
socially important. Justice Brennan cautioned that “social stereotypes” that
make their way into legislation “are likely substantially to distort the accuracy
of . . . comparative statistics.” As an example, Brennan pointed to common
social stereotypes as possibly influencing law enforcement. For example, if
police perceive young men as “reckless” drinkers who drive, that presumption
may lead to or be “transformed into arrest statistics.” On the other hand, young
women may slide under the radar, including those who are “reckless” or
“drunk drivers,” based on other stereotypes and entrenched views about
women’s femininity and temperance. As to the latter, Brennan cautioned that
law enforcement might be undersurveilling young women, or might not be
policing them at all for driving under the influence. Brennan surmised that,
rather than ticketing or arresting young women, officers “chivalrously escorted
[them] home” for the same type of offenses that might have landed young men
in jail.

186 10 A Reproductive Justice New Deal or Bill of Rights

https://doi.org/10.1017/9781139343244.011 Published online by Cambridge University Press

https://doi.org/10.1017/9781139343244.011


When states single out one sex for discriminatory purposes, they should provide
“an exceedingly persuasive justification,” as articulated in U.S. v. Virginia.64 This is
a demanding burden to meet, because states must show that singling out women for
punitive action serves “important governmental objectives and that the discrimina-
tory means employed [are] substantially related to the achievement of those
objectives.”65 Moreover, as the laws described in this book claim to relate to fetal
health, states should be made to demonstrate how such policies actually promote
fetal health.

For example, the best fetal protection efforts undertaken by pregnant women will
involve seeking prenatal services.66 Prenatal care provides the opportunity for
information sharing between doctors and patients and affords patients the opportu-
nity to address health and emotional concerns about the pregnancy, receive advice
regarding diet management, and monitor fetal health and development. Healthcare
providers consider prenatal care to be an essential component of gestation.

Yet, a series of cases documented by the National Advocates for Pregnant Women
reveals that the overwhelming majority of intrusive state interventions, including
arrests and confinement, are initiated as a result of prenatal or medical visits at
hospitals and clinics. Sometimes the women are arrested at the clinics or hospitals.
Ultimately, intervening in women’s pregnancies at prenatal appointments may chill
the very behavior that government desires to promote. When states chill medically
helpful prenatal conduct, they erode the best avenue for achieving the healthiest
outcomes for babies.67 One researcher warned that the “[u]ncomfortable relation-
ships with health care providers and fear of reprisal on the part of pregnant women
who are addicted make women four times less likely to receive adequate care,
thereby creating health risks for women who are addicted, their unborn fetuses,
and their other children.”68 The National Women’s Law Center echoes these
concerns, as have – to name but a few – the American Medical Association, the
Center for Reproductive Rights, and the National Partnership for Women &
Families, as well as professional organizations such as the American Public
Health Association and the American College of Obstetrics and Gynecology.

If using prenatal services is one of the best ways to promote fetal health, chilling
that conduct will not achieve government interests, except if the objectives are
actually to punish women for either having sex, becoming pregnant, being indigent
and pregnant, or some combination of the foregoing. Instead, it may very well
undermine child and maternal welfare by creating an “unsafe” harbor around
clinics and hospitals. Some scholars predict that women who can afford to end
their pregnancies may seek abortions to avoid hospital “dragnets” altogether. Others
suggest that pregnant women will simply avoid medical screenings. In either case,
state encroachments of the type described in this book reflect a failure to credibly
engage in the means and ends analysis established as part of the Supreme Court’s
equal protection jurisprudence.
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10.3.4 State Action and Stereotypes

Finally, selective, punitive interventions in pregnant women’s lives evince
motivations other than protecting fetal health. According to Reva Siegel and
Neil Siegel, selective state action that singles out indigent pregnant women to
create healthier babies while not imposing similar conditions and constraints
on all others capable of fertility “reflect[s] constitutionally suspect judgments”
about that class of pregnant women. In International Union, Justice Blackmun
warned that discriminatory fetal protection policies that impose special condi-
tions on fertile women are virtually impossible to justify, because the Equal
Protection Clause is intolerant of sex discrimination, even when it is motivated
by beneficence. However, the Court has found that policies that discriminate
based on sex may be influenced by stereotypes about sex as well as about
gender roles.

One stereotype reflected in fetal protectionist measures is that women alone
control fetal health. Even though women play an undeniably vital role in the care
and gestation of fetuses, they do not exclusively control fetal health. Presumptions
that women alone control fetal health are grounded in stereotypes, because fetal
health is not controlled exclusively by pregnant women; environment, poverty,
medical resources, and other factors significantly influence andmay even determine
fetal health. Scholars have acknowledged this much for some time, but so too have
courts.69

In Ambrosini v. Labarraque, the United States Court of Appeals for the District of
Columbia found a causal connection between medroxyprogesterone exposure and
fetal birth defects. In Mahon v. Pfizer, the Supreme Court of New York rejected
amotion to dismiss a lawsuit filed to recover damages for birth defect injuries against
a drug manufacturer that allegedly exposed the mother, during her pregnancy, to
materials it knew to be a “High Reproductive Hazard,” but which were labeled
a “Least Hazardous” substance. In Enright v. Eli Lilly, the court evaluated whether
a granddaughter who suffered third-generation birth defects allegedly caused by
diethylstilbestrol (DES) could establish a cause of action against manufacturers of
the drug. In that case, the grandmother, who used DES to prevent miscarriage,
suffered significant reproductive health harms, as did her daughter, who gave birth
prematurely, causing the plaintiff’s many health challenges and physical disabilities.
Even though the Court rejected the granddaughter’s claim (or “third generation
claim”), the decision was not based on the substance of the injury, but rather to
confine liability.

My point here is that generations of legally and socially permissible sex
discrimination result in legislation harboring invidious, stereotyped judgments
about men and women, which presume that women exclusively control fetal
health. The cases highlighted above show that women alone do not control fetal
health. Nevertheless, indigent pregnant women and women of color are
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criminally hyperpoliced during pregnancy to reduce the incidence of low birth
weight and miscarriage in ways that neither men nor wealthier, white women
experience.

Again, Dr. Allen A. Mitchell’s research on prescription drug dependency during
pregnancy provides empirical support to buttress intuitions that stereotyping occurs
in the drafting and enforcement of fetal protection policies.70 Mitchell debunks
commonly held assumptions about drug use during pregnancy, which likely drive
the enactment and enforcement of fetal endangerment laws. Longitudinal studies
conducted by Mitchell and other scientists find that educated white women are
more likely to rely on prescription medications during pregnancy and their depen-
dency on these medications increases with age. His research findings reveal that
during the first trimester of pregnancy more than 70 percent of women reported
taking at least one medication that was not a vitamin or mineral and that drug use
increased with age, and also by race.

Given this, it is hard to believe that states do not police pregnant women on the
basis of stereotype and class. In fact, states do police on the basis of stereotype.
Stereotypes in these contexts include the assumption that pregnant women hold
exclusive control over fetal health outcomes and that women of color are more
likely than other pregnant women to engage in fetal-risky behavior during gesta-
tion – hence the persistent policing. If there are fetal risks associated with drug
use, presuming that only illicit drugs – and not prescription medications – will
cause fetal health harms is absurd. In other words, despite the dramatic rise in
prescription pain relief during pregnancy, which is directly linked to wealth and
race, states rely on stereotypes, primarily targeting poor women.71 Finally, states
may not create laws that allow some members of the class to be spared indignities
while subjecting others to surreptitious law enforcement when they seek prenatal
care.

10.4 conclusion

The work of social justice – creating equitable, dignified, respectful ways of
engaging with women’s health generally, and reproductive health specifically –
necessitates innovative approaches, which involve turning to the legislature,
petitioning courts, as well as engaging with civil society to build and incorporate
a reproductive justice platform. A jurisprudence developed in exile must not be
the only means of resisting infringements on civil liberties and civil rights. In
recent years, activists, scholars, and civil society organizations have significantly
contributed to platforms that reach the most vulnerable women. Their work has
also contributed to legislative action. However, much of it has been on the
ground.

This book offers attention to these issues. It does not answer all the questions
related to reproductive health, rights, and justice in the United States, as that is not

10.4 Conclusion 189

https://doi.org/10.1017/9781139343244.011 Published online by Cambridge University Press

https://doi.org/10.1017/9781139343244.011


its aim. There are other important contributions on sex, society, and the law that
have yet to be authored and which should take up a range of concerns related to
religion, LGBTQ concerns, childhood sexual abuse, transgender rights, reproduc-
tive healthcare in prison, and more. Some of this scholarship is underway now and
much more is needed.
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