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Abstract: Borrowed capacity builds upon institutional capacity scholarship to discuss
how interactions between government agencies and interest groups can increase
agency resources and scope during agency formation and development. Equal
Employment Opportunity Commission scholars often note the lack of capacity to
implement Title VII of the Civil Rights Act of 1964 during the first years of the agency. I
argue that current assessments of the agency’s capacity between 1965 and 1968 are
incomplete by expanding the definition of capacity to include borrowed and non-
traditional forms of capacity, reviewing congressional allocations to the agency and
agency budgets, and considering the active roles state and local agencies as well as
interest groups played in the early implementation of Title VII. I demonstrate the
agency amassed not only claims but also capacity during its early years.
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Capacity is the ability to take action once policy makers decide that they want
to act.1 For bureaucracies, it is the ability to implement effectively both policy
objectives and specific programs through staff, an adequate budget, and
infrastructure.2 Without this type of capacity, agencies are considered ill-
equipped to implement their programs and policies.

With the passage of the Civil Rights Act of 1964, Congress created the
Equal Employment Opportunity Commission to enforce the employment
protections provided in Title VII of the law. Traditionally, scholars have
assumed the EEOC (or Commission hereafter) was a weak agency when its
doors opened in 1965. However, this story usually focuses on the role of the
National Association for the Advancement of Colored People in advocating
for more enforcement of Title VII or how the agency originally lacked, then
later gained, litigation powers to increase its ability to act.3 Yet, this narrative
overlooks the important role that state and local employment practice com-
missions had in processing Title VII employment discrimination claims in the
agency’s first years and how congressional allocations during the prelitigation
years allowed the EEOC to increase the number of individuals and offices
available to process claims. This provides an important view of institutional
development and capacity building that is often overlooked by EEOC scholars
and that provides all scholars of institutional development a window into how
agencies may respond to large volumes of claims at the same time they are
establishing the staff, norms, and regulations necessary to respond to these claims.

In this article, I ask, how did the EEOC build its capacity in its prelitiga-
tion years?4 In doing so, I look at congressional records and Commission
reports during this period and also use archival records to show how other
government agencies and the NAACP provided nontraditional forms of
capacity in the agency’s first years.5 I demonstrate that by focusing on
nontraditional capacity and what Congress did provide during the first years
of the agency, it was able to set the stage for both increased response rates and
increased agency powers in future years.

Even before the EEOC was able to obtain litigation powers in 1972, the
agency was developing in terms of both traditional forms of capacity and forms
of capacity considered nontraditional by scholars. Traditional capacity includes
facilities for the agency’s operations and agency funds to pay salaries and
purchase supplies or services for day-to-day operations. When conventional
forms of capacity are inadequate or poorly managed, there are other forms of
capacity that agencies can turn to achieve their goals and mission, such as
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borrowed capacity from interest groups or other governments and agencies.
Agencies borrow capacity when they use the staff, office space, knowledge, and
other resources of another agency, person, or entity to complete its mission.

Perhaps the best-known example of nontraditional capacity in the con-
text of the EEOC is how the NAACP aided the EEOC in its early years,
especially in terms of intellectual capacity related to the law. This capacity
borrowed from the NAACP, along with formal powers provided by legal
mandates, did lead to more capacity or justification for action.6 When such
mandates provide justification for action, they also provide support agencies
need when requesting more resources to implement the mandates.7 Although
I found support for this assessment of how law can increase capacity, this
article demonstrates that the help provided by the NAACP was just one piece
of a larger puzzle about how the EEOC established its institutional norms and
reputation alongside congressional actions in its first years by using borrowed
capacity from other agencies as well.

creating opportunities for capacity building

Before the establishment of the EEOC, claims of employment discrimination
were handled briefly by a federal level commission, but increasingly by state
and local entities.8 By 1962, twenty states and localities had laws against
employment discrimination. The following year, several more states and
200 local governments had passed employment protections.9 During this time
of increased state and local antidiscrimination activity, theUSCommission on
Civil Rights made a recommendation for the establishment of a federal agency
with the sole purpose of addressing employment discrimination.10 When
President Lyndon B. Johnson signed the Civil Rights Act of 1964, this recom-
mendation became a reality.11 Section 705 of the Civil Rights Act of 1964
established the EEOC to enforce Title VII of the law. Title VII provided pro-
tections against unlawful employment practices that created unequal employment
opportunities. At the time, these protections extended to hiring, firing, compen-
sation, terms, conditions, and privileges of employment, as well as employment
opportunity and status based on race, color, religion, sex, or national origin.

The US Commission on Civil Rights recommended that the agency have
“strong enforcement mechanisms.”12 However, the EEOC was provided only
with the administrative mechanisms of investigation, negotiation, and concil-
iation.13 This meant the EEOC was legally less powerful than most of the state
and local fair employment practice agencies at the time. At the state and local
levels, agency powers ranged from conciliation to cease-and-desist power.14
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The powers granted to the EEOC were the result of a political compro-
mise. President John F. Kennedy feared the strong Title VII protections Civil
Rights leaders wanted would cause a loss of support for the Civil Rights Act of
1964. Briefly, following the church bombing in Birmingham, Alabama, the
proposed legislationwas going to give the EEOC cease-and-desist powers. Yet,
following concerns over how cease-and-desist powers were used by the Illinois
Fair Employment Practice Committee to prevent Motorola from administer-
ing job application tests in the caseMyart v. Motorola (1963), Senators Everett
Dirksen (R-IL) and Mike Mansfield (D-MT) created the Dirksen–Mansfield
Amendment on May 25, 1964, which became section 703(a) of the Act.15 This
section stripped the EEOC of enforcement powers and limited the agency to
mediation.16 These compromises and the loss of judicial remedies through the
agency formed the basis of the NAACP’s efforts to convince Congress that the
EEOC needed additional powers and resources. It also supports the scholarly
narrative that the EEOC was weak by congressional design.

Another point used by supporters of the weak agency narrative is that the
EEOC never received all the funds it requested fromCongress. However, what
many scholars fail to realize is that in its first few years the EEOC also
neglected to spend all the money allocated to the agency. Congress was also
willing to provide additional allocations when the Commission requested
them. Although some of the failures to spend allocations may be attributed
to the continuous overturn of commissioners, as they served staggered terms
(again, as designed by Congress in Section 705[a] of the law), the role that
other provisions of the law—like Section 705(d) requiring reporting and
recommendations to Congress—helped the EEOC justify the need for not
only an expanded budget but also additional laws to enforce.

From the agency’s first budget (October 1, 1964 through September
30, 1965), the EEOC spent only $400,000 of its $2,250,000 appropriation from
Congress.17 It failed to take advantage of its operating budget because it failed
to staff the agency until June 1965.18 The Commission’s first chair, Franklin
D. Roosevelt, Jr. (son of President Franklin D. Roosevelt), was more of a
symbolic head that agency officials considered too preoccupied with cam-
paigning for the governorship of New York to properly organize and staff the
agency when it opened.19 As a result, the EEOC had to borrow about
100 employees from other agencies to process the claims and handle the daily
operations of the agency as Vice Chairman Luther C. Holcomb led many of
the agency’s efforts.20 This in and of itself is a formof capacity building, as their
employees were not only literally borrowed from other agencies to meet the
temporary staffing needs but also brought with them preexisting norms and
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knowledge from their original agencies. These in turn would help shape the
norms and culture of the EEOC.

During the agency’s slow start from the passage of the law until its
opening day, the NAACP mobilized to collect employment discrimination
claims, which resulted in an immediate backlog of nearly 1,000 race-based
claims submitted by the NAACP to the agency on its first day.21 This instant
backlog of claims would become crucial to support the NAACP’s argument
that the EEOC needed more capacity. In addition, the agency faced a number
of unexpected claims that emerged because of the addition of sex to the list of
protected classes in the Civil Rights Act of 1964, a class that many thought
would result in few, if any, claims.22 The agency had only prepared for up
to 2,000 charges in the first year but actually received 8,852 complaints
(see Table 1).23

The fiscal year beginning in October 1966 and ending September 1967
resulted in fewer unused funds. For the 1966 fiscal year, Congress provided
$2,750,000 (of the $3,200,000 originally requested) and an additional $500,000
(of the $742,000 requested) in January 1966 due to the high volume of claims
that neither Congress nor the EEOChad expected. This budget included funds
for not only operations but also programs and an additional 45 headquarter
and 98 field positions.24 By the end of the second fiscal year, only $6,000 of the
appropriated funds went unspent.25

Fiscal year 1967 found the agency appropriated $5,240,000 (plus $40,000
for salary increases) of the $5,870,000 requested by the agency. This
appropriation included $700,000 for grants that supported around 50 state
and local antidiscrimination projects among 36 fair employment practice

Table 1. Claims Filed with the EEOC in 1966

Race 3,254 53.1%

Sex 2,053 33.5%

National origin 131 2.1%

Religion 87 1.4%

Not specified 608 9.9%

Total 8,854

Sources: “Early Enforcement Efforts,”United States Equal Employment Commission, accessedMay 31,

2017, http://www.eeoc.gov/eeoc/history/35th/1965-71/early_enforcement.html; “Shaping Employment

Discrimination Law,” United States Equal Employment Commission, accessed May 31, 2017, http://

www.eeoc.gov/eeoc/history/35th/1965-71/shaping.html.
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organizations.26 By fiscal year 1968 (October 1967 to September 1968), the
agency’s budget had increased to $6,655,000 (of the $7,170,000 requested).
This included $5,800,000 (of $6,470,000 requested) for operating expenses,
$700,000 to create a grant program for state and local governments to “combat
discrimination in employment” (of the $700,000 requested), and a $155,000
supplemental appropriation for pay increases.27 Of these allocated funds,
$74,000 went unspent. By 1968, the EEOC had a staff of approximately
380 people, 13 offices, and an over $6.6 million budget with at least a minor
surplus in funds every year.28

The additional allocations from Congress in the second and third years
indicate that it was responsive to the calls for additional resources to process
the unexpected number of claims received by the agency (see Table 2) and that
it was also relying on state and local agencies to assist the EEOCwith Title VII
enforcement. This included the EEOC providing Charge of Discrimination
Forms and “How to File a Complaint Against Unlawful Job Discrimination”
pamphlets to state and local agencies.29 By the end of the 1969 fiscal year, 20,119
claims (of the 54,111 received) were investigated by the agency.30 This is
remarkable considering the agency was only expecting 2,000 claims a year.
Yet the backlog created by the NAACP and the number of non-race-based
claims received by the agency helped support perceptions of the agency as
inept to handle the claims it was receiving.

Even with the delay in claims, the weak agency narrative fails to explain
how so many claims were processed in responsive ways. Claims were inves-
tigated (albeit sometimes slowly) or claimants were referred to other agencies
for assistance if the agency could not assist them. They were not outright
dismissed, as they often were by the Civil Rights Section of the Department of
Justice decades before.31

Table 2. Number of Claims Filed by Year

1966 8,854

1967 12,927

1968 15,058

1969 17,272

1970 20,310

Source: “Early Enforcement Efforts,” United States Equal Employment Commission, accessed May

31, 2017, http://www.eeoc.gov/eeoc/history/35th/1965-71/early_enforcement.html.

200 | Borrowed Agency

https://doi.org/10.1017/S0898030622000379 Published online by Cambridge University Press

http://www.eeoc.gov/eeoc/history/35th/1965-71/early_enforcement.html
https://doi.org/10.1017/S0898030622000379


The average time that it took for claims to be processed in the agency’s
first three years was 16months, a fact that supported NAACP efforts to show
that Congress was not providing enough resources to allow the agency to be
effective in its implementation of Title VII.32 However, each year as the size
and budget of the agency grew and the Commission began to delegate
conciliation authority to the field offices and reasonable cause decisions to a
Decisions and Interpretations Division, its processing time decreased. By 1969,
the Commission increased from an average of 12 decisions a week to approx-
imately 25 decisions a week.33 Yet, Congress also provided another form of
capacity to meet the high demand for relief from employment discrimination
—state and local employment protection agencies and their employees were
required under Title VII to help process and investigate claims.

claim processing: borrowed state and local capacity

When there is a lack of capacity to act at one level of government, capacitymay
be borrowed from another level of government.34 Scholars typically think
about this in terms of federal grantmoney that is used by states and localities to
implement various programs and policies. Indeed, this can be seen in the
allocations for state and local governments, supporting the types of efforts set
out in Section 709(b) of Title VII.

Yet, capacity can also mean borrowing innovative ideas and expertise
from states, localities, and other federal agencies increasingly staffed by
experts in antidiscrimination laws. In the case of the EEOC and Title VII,
the EEOC borrowed state and local capacity in two forms: (1) investigative
power and claims processing provided by state and local fair employment
practice commissions and (2) expertise acquired by these commissions before
the enactment of Title VII.

The scholarship on the EEOC has neglected to discuss the important role
state and local fair employment practice commissions played in the imple-
mentation of Title VII. Nevertheless, Congress provided a procedural mech-
anism for expanding the capacity of the EEOC by requiring lower-level
agencies to investigate claims of discrimination before the EEOC. Under Title
VII, claims of employment discrimination had to be filed within 90 days after
the alleged act occurred if there was not a state law regarding fair employment
practices. If there was a state law, claimants had 210 days for the claim to be
sent to the relevant state or local agency. If the charge involved ongoing
discrimination, such as discriminatory pay scales, seniority systems, or seg-
regated facilities, charges could be filed at any time.35
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According to Section 705(g)(1) of the original Title VII of the Civil Rights
Act of 1964, the EEOC was empowered to cooperate with and, with consent,
use regional, state, local, and other agencies (public and private). Under
Section 706(c), when there was a state or local law prohibiting the alleged
illegal employment practice, the EEOC had to wait at least 60 days (unless a
shorter period was requested) for state and local agencies to investigate and
remedy unlawful practices before the Commission would act on the claim.

Of the 8,854 claims of discrimination received in the agency’s first year,
977 (11%) were deferred to state and local agencies and, furthermore, the 3,773
claims recommended for investigation were investigated by 111 individuals
provided by 15 state and federal agencies.36 Not only were other agencies
investigating claims; the EEOC was able to house staff from other agencies to
act in its first year—demonstrating how other agencies can potentially use
these resources in their first moments of institutional development. Out of
12,927 claims, the agency deferred 1,158 (11%) claims in its second year.37 In
fiscal year 1968, the EEOCdeferred 2,136 of 10,095 (5%) claims to state and local
fair employment practice commissions and 1,941 (5%) were returned to the
Commission from these agencies.38 The Fourth Annual Report of the EEOC
notes that 2,774 (6%) of the 17,272 claims receivedwere returned from state and
local fair employment practice commissions and 2,980 (6%) of these claims
were deferred to these state and local agencies.39 Although the percentages of
overall claims handled by state and local agencies were relatively low overall in
the first years of the EEOC, in the first two years it was not uncommon for
claims to be processed by state and local agencies.

Congress was willing to fund this cooperation. Section 709(b) goes on to
state that the EEOC may cooperate with state and local fair employment
agencies “for the purpose of carrying out its functions and duties under this
title and within the limitation of funds appropriated specifically for such
purpose, utilize the services of such agencies and their employees and,
notwithstanding any other provision of law, may reimburse such agencies
and their employees for services rendered to assist the Commission in carrying
out this title.” Even in its first year, the EEOC provided $165,000 to Wayne
State University to help eight states and three local agencies study patterns of
discrimination in employment.40 TheOffice of Research in the EEOC oversaw
$97,000 in grants to academic institutions funded by the EEOC and other
federal agencies the following year to study patterns of discrimination in
specific areas and industries.41 Meanwhile, 30 state and local organizations
were awarded 40 grants for establishing job opportunities for underrepre-
sented groups.42 Therefore, Congress was also willing to use the EEOC budget
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to support the development of affirmative action programs at the state and
local levels.

In 1969, Congress provided the EEOC $700,000 with which to award
grants to state and local agencies.43 These grants were used to investigate the
hiring and recruitment efforts of “employers who were significantly under-
utilizing minority group individuals” with the goals of making long-term
institutional change directed at eliminating discrimination.44 This was paired
with research designed to make state agencies more efficient and effective in
their processing of claims, funds to enforce their antidiscrimination legisla-
tion, and contracts to establish Affirmative Enforcement Projects to initiate
charges against employers.45 Even in a short amount of time, it appears these
efforts increased the amount of initiative taken by state and local agencies to
establish affirmative action programs, much as the EEOC was establishing
them with employers under Title VII.46

This relationship between the EEOC and other agencies was not a model
of efficiency. Individuals would often view the delegation to state and local
agencies as a confusing process that delayed or ended their claims. This meant
that by fiscal year 1969, the EEOC found that claimants were losing their Title
VII rights when they failed to ask the EEOC to take over their claims. This
prompted the EEOC to amend its rules and regulations to automatically
provide the EEOC jurisdiction after the 60-day time limit, although it was
already an informal practice to continue to consider charges past the 60-day
time limit in cases.47

Agencymemos and documents from this period reference the regular use
of other federal agencies as well as state and local laws to help inform their
interpretations and decisions regarding Title VII throughout this process. An
Office of Liaison established agreements between the EEOC and federal
agencies such as the Department of Labor; Office of Economic Opportunity;
National Labor Relations Board; Department of Justice Civil Service Com-
mission; Civil Rights Commission; Community Relations Service; Office of
Federal Contract Compliance; and the Department of Health, Education, and
Welfare. The office also maintained communication between states and
localities with fair employment practice laws, including information about
cases deferred to these agencies.48 Conferences and speeches were organized
to bring state and local agencies together with the EEOC.49 Data-sharing
agreements were also established with other federal, state, and local agencies,
including information collected from EEO-1 reports quantifying patterns of
discrimination in various locations and industries.50
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The staffing choices at all levels of the agency also helped the EEOC gain
expertise. Not only did the EEOC benefit from state agencies and the Presi-
dent’s Committee on Equal Employment Opportunity; during her short
duration as one of the first Commissioners of the EEOC (from 1965 to
1966), Aileen C. Hernandez brought with her knowledge of employment
protections from her time as the former assistant chief of the California
Division of Fair Employment Practices from 1962 to 1965.51 At times the state
or local agent handling a claim would even follow a claim as they moved from
employment at the lower-level agency into a new position with the EEOC. For
example, a commissioner with the Kansas Commission on Civil Rights
brought a claim by Joe Vernon Sears against theUnited TransportationUnion
and Santa Fe Railroad with him to the EEOC when he joined the agency. This
claim eventually resulted in a lawsuit with an $8.5 million dollar verdict in
favor of Sears and his fellow porters.52 Therefore, the EEOC was able to gain
expertise capacity from these state and local commissions. By all indications,
this was just one way in which Congress relied on other entities to help
implement Title VII. This form of borrowed capacity is not necessarily a sign
of agency weakness as much as it is often an attempt by Congress to hide the
growth of government reach, including in contested areas.53

After a charge was filed, field representatives investigated. The represen-
tatives would interview the parties involved and review any relevant docu-
ments. If the accused was an employer, hiring and payroll records, collective
bargaining agreements, and an on-site visit to the employer usually occurred.
When unions were accused, the membership, apprenticeship, and hiring
records and qualifications would be examined. If a respondent refused to
provide the relevant records, a court order could be issued.54With claims sent
first to state and local commissions, this meant lower-level entities often
completed the initial investigations. For example, Patricia McElroy was asked
to immediately contact the EEOC if the Commission for Human Rights had
not satisfactorily resolved her case 60 days after submitting it to the state
commission. In doing so, Chairman Franklin D. Roosevelt, Jr. forwarded her
letter with the claim to the state agency, explained “Under Section 706(b) of
Title VII this Commission [EEOC] is unable to accept jurisdiction in your case
until the matter has been deferred to the Chairman, Commission for Human
Rights… for 60 days.”55 Indeed, the EEOC even provided a claim form from
the relevant Virginia agency to help with a complaint against discriminatory
hiring practices submitted by J. Francis Pohlhaus of the NAACPWashington
Bureau.56
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If the claimant returned to the EEOC, after an investigation was complete,
the field officewould submit the final report on the claim to theCommission in
Washington, DC, and the commissioners would rule whether there was
reasonable cause to charge the respondent with discrimination.57 Until fiscal
year 1967, the EEOC Commissioners wrote the decisions and cases were
assigned on a rotating basis. If reasonable cause was found, the EEOC would
attempt conciliation efforts. These efforts began by writing the claimants,
respondents, and interested parties (such as the NAACP and unions). The
Washington, DC office handled conciliation during the first two years, but in
1967 field offices were also granted the power of conciliation. If conciliation
efforts failed, the claimant was notified of their right to sue. If provided the
right to sue, a claimant had 30 days to file the suit. The EEOC could also refer
the case to the United States Attorney General to file suit if there was a pattern
or practice of discrimination by the accused.

These examples already demonstrate the complexities and numerous
actors that could be involved in one claim. For many claimants, getting their
claim to the EEOC in the first place often involved contacting elected officials
or other agencies that referred their claims to the EEOC. Additionally, claims
that reached the agencywere routinely referred to other agencies for assistance
or deferred to state and local governments. It was this convoluted process that
prompted the EEOC to clarify its process of deferring claims to state and local
agencies via regulations. While describing the process, the EEOC stated, “It is
the experience of the Commission that because of the complexities of the
present procedures, persons who seek the aid of the Commission are often
confused and even risk loss of the protection of the Act.”58 By publically
pointing out the confusion and delays claimants experienced during the
agency’s early years, the Commission seized this as an opportunity for capacity
building by demonstrating an unmet need that Congress could remedy by
providing the EEOCmore power instead of outsourcing this work to state and
local entities. Thus, not only gaining temporary capacity but also using flaws in
the capacity to set the stage formore traditional forms of capacity in the future.

the naacp and capacity building

Amid the interactions between the EEOC and other agencies, theNAACP also
consistently interacted with the EEOC to build capacity. The NAACP is
known for assisting Blacks with claims of employment discrimination, but
it is also known for advocating for resources for the EEOC to act.59 Now, with
the enactment of Title VII, the NAACP found itself able to shape the
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development of the law by filling legal and institutional voids. Inside the
organization, the NAACP had ties to employees of the Commission, and
outside the agency, the NAACP facilitated the submission of claims to the
EEOC through education campaigns and by helping individuals file their
claims of employment discrimination. By assisting individuals claiming their
rights under Title VII, the NAACP ensured that the first institutional devel-
opments would favor the interests and policy goals of the group, including
their goal of obtaining additional powers and capacity for the EEOC.

Along with a slow start to staff the agency and high turnover rates among
the agency’s highest ranking officials, the NAACP became a consistent source
of expertise and borrowed capacity in the agency’s first years.60 In other words,
the agency’s “intellectual and administrative weakness created a vacuum,
which the NAACP and LDF [Legal Defense Fund] eagerly filled.”61 The
NAACP not only assisted claimants during the claims process but also took
a number of other actions, which aided the agency’s everyday operations.
Members of the NAACP were active in education, affirmative action, and
conciliation efforts. They also provided advice on the staffing, processing, and
policy decisions of the agency. Through this association and collaborations
with other civil rights groups, government agencies, and via use of the media,
the EEOC became an innovative and autonomous agency. The agency was
gaining a reputation that could aid in its justification for additional resources
to interpret and expand the law.62

This coordination and support aided EEOC goals rather than threatened
their autonomy, as may be the case in other agencies.63 Agency autonomy
allows agencies to develop their mission and achieve their goals with minimal
interference from external stakeholders, rival agencies, and peripheral tasks.
As Wilson has argued, the best time to match an agency’s mission with its
jurisdiction is during the creation of the agency.64With the developing EEOC,
we see this borrowed capacity helping the agency gain autonomy and its
reputation as having primary jurisdiction over matters of employment dis-
crimination, even before the agency gained the power to litigate claims in 1972.

Pedriana and Stryker argue that the EEOC, an agency that “lacked all the
administrative resources—money, personnel, bureaucratic development—
needed to achieve broad policy goals” was actually a strong agency because
it was able to expand its capacity by mobilizing law to achieve broad policy
goals with the support of the NAACP.65 I also found that the NAACP
provided the agency institutional capacity via outsider expertise. In addition,
I discovered that by helping people claim their rights under Title VII, the
NAACP was able to control the framing of the law and provide evidence for
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the need for additional money and personnel to process the claims. In doing
so, theNAACP efforts served as a backdrop to the EEOC’s increasing capacity.
However, as the interactions between the EEOC and other agencies demon-
strate, this was just one aspect of the larger story of institutional development
in the Commission’s early years.

As Greenberg, director of the NAACP Legal Defense Fund, called the
EEOC “weak, cumbersome, and [probably] unworkable,” he made sure that
the agency was overwhelmed with claims because “the best way to get it [Title
VII] amended is to show that it doesn’t work.”66 This enabled the legal arm of
the NAACP to vocally chastise the agency and push for litigation powers for
the agency while those with connections to the group inside the agency were
able to deal with the more practical everyday considerations of implementing
the law.

Over the summer and fall of 1965, the NAACP published announcements
regarding Title VII in The Crisis; educated members and the public about the
law at their branches and in churches, barbershops, fraternities, civic associ-
ations, and regional and national meetings; and conducted a summer educa-
tion campaign.67 By the time the EEOC opened its doors, the organization had
collected nearly half of the 2,000 claims expected in its first year, and by the
end of the first year, at least a third of the claims and backlog were attributed to
the efforts of the NAACP.68 Indeed, states with the highest number of claims
also had the most active NAACP efforts to facilitate claims.69

In the process of collecting claims before the agency opened, the NAACP
developed basic forms for individuals to fill out. These forms were similar to
the ones later adopted by the agency. After the EEOC published their own
forms, the archives show that the agency routinely provided forms to all levels
of the NAACP. The EEOC also regularly received forms completed with the
aid of the NAACP along with letters from the organization. Many individuals
went to the NAACP or individuals known to be associated with the group for
assistance in filing their claim. For example, Oscar W. Adams, an attorney for
the NAACP, sent the EEOC claims of six individuals that came to him with
their complaints of employment discrimination because of his association
with the organization.70 The archives of the EEOC demonstrate that these
referrals continued through the agency’s early years. As a result, the reputation
of the EEOC as supportive of employment discrimination claims grew.

On July 2, 1965, the EEOC opened its doors, and within days the NAACP
was clear that it hoped to “cooperate as much as we can in the effective
implementation of Title 7 … [in order that] the Association may best work
with [the EEOC] in the ordinary processing of complaints and in their
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submission and disposition by the Commission.”71 This interest continued
throughout the early years of the agency. In addition to aiding with claims and
providing recommendations to the EEOC, the NAACP actively worked on
Title VII conciliation efforts. In several cases during the agency’s first year,
employers were required to contact civil rights groups including the NAACP
for the referral of employees when there were vacancies. For example, one
conciliation required employees of a large retail chain go through a grievance
process with the NAACP for private adjustment of claims before the claims
were submitted to the EEOC.72 It was also common for representatives from
the NAACP to have conferred with individual commissioners and staff
members of the EEOC not only about specific claims filed with the EEOC
but also regarding future goals involving employment discrimination, such as
the development of affirmative programs.73

At times the agency solicited input from the NAACP as well. In
September 1965, EEOC Chairman Franklin D. Roosevelt, Jr. requested that
the NAACP and representatives from other Civil Rights organizations
attend a meeting “of upmost importance to the Equal Employment Oppor-
tunity Commission.”74 Commissioner Samuel C. Jackson recommended to
Chairman Roosevelt that the agency use the meeting for substantive pur-
poses to report on the number, types, and status of claims that had been
received by the agency. It was also suggested that the invited organizations be
able to recommend people to fill vacancies in the EEOC and discuss potential
legislative proposals that the EEOC could send to Congress.75 The meetings
between the NAACP and EEOC provided opportunities for the NAACP to
offer policy and staff recommendations that helped advance the agenda of
the NAACP while aiding the agency by providing it the group’s expertise on
employment discrimination law. The NAACP Legal Defense and Educa-
tional Fund also “worked closely with the staff of the Equal Employment
Opportunity Commission in seeking to implement Title VII of the Civil
Rights Act of 1964.”76

The NAACP also wasted no time following up on claims delayed for
significant amounts of time in the agency’s first year as well. James Abernathy,
chairman of the Labor and Industry Committee of the NAACP, wrote to the
EEOC twice to follow up on a claim submitted by one woman requesting
immediate action, because she was “undergoing considerable, on the job,
strain” despite Title VII protections against employer retaliation.77 Although
this and other examples demonstrate an interest in the individuals filing the
claims, the NAACP interactions with the EEOC appear focused on the
protected class as a whole.
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Interest groups, like the NAACP, that sponsor multiple claims (or are
“repeat players”) are more interested in achieving favorable rules and legal
development for the groups they represent than favorable outcomes in indi-
vidual claims.78 Anne Brinkley’s claim of employment discrimination against
the A&P grocery stores provides one example of this phenomenon. In its letter
regarding Brinkley’s case, the NAACP challenged a new EEOC requirement
for individuals to report to their employer before submitting claims to the
agency. This strategy would have provided a layer of capacity borrowed from
employers, as they would have spread some of the implementation burden
onto the accused. Although this did not happen, today we do have an army of
human resource workers that help interpret and implement Title VII and
other employment discrimination laws under the purview of the EEOC.79

Initial reports to employers did not become reality because inMarch 1966
Chester I. Lewis referred to potential reprimands from employers under this
strategy as making it “impossible ultimately for your Agency [the EEOC] to
correct or even disturb patterns of racial discrimination and the result effect
would be tantamount to placing E.E.O.C.’s blessings on the worst kind of
tokenism.” Lewis even threatened the EEOC by stating that “[i]f the policy of
your Agency is to follow the procedure outlined in the A&P case, then upon
receiving confirmation from you of this fact, I shall proceed on behalf of our
clients to immediately withdraw the cases that we have pending, from your
Commission’s consideration.”Then he challenged the need for an agencywith
this type of policy by stating that “[i]f this procedure is followed then where
does the necessity arise for the existence of your Commission… [a]llowing the
robber to investigate his own robbery, after being informed by the victim, prior
to the victim’s submission of this case to the Police Department, is almost
unbelievable.”80

Not only does this letter demonstrate the role of the NAACP in interact-
ing with the EEOC in the everyday processing of claims; it also shows how
early on it influenced the institutional development of the EEOC. Individuals
do not have to approach an employer before filing a claimwith the EEOC. Yet,
this option was on the table as the EEOC looked to outside sources of capacity
for Title VII implementation. Having employees go to employers first would
have delayed the claim reaching the agency and presumably would have
served as a deterrent to employees reluctant to lose their jobs or suffer other
harms as a result of their claim.81 It is worth noting that although requiring
claimants to go to their employer might have helped the agency temporarily to
process claims, if the agency had maintained this position, it would have
weakened the argument that the EEOC needed the additional resources that it
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was requesting under the distressed situation of having more claims than
resources to process them. Therefore, by threatening to remove Anne Brink-
ley’s claim (and other claims) from the EEOC, the NAACP was not only
pressuring the agency to stop this procedure but also acting in the long-term
interest of the group to increase the powers of the EEOC.

When the EEOC responded to Lewis, it sent a letter apologizing for a
delayed response and stated that “we respectfully request that you seek to
understand the nature of our burden,” as it was buried under the backlog of
claims coming not only from the NAACP but also an unexpected number of
individuals that saw the law as capable of providing them immediate changes
they desired in their employment.82 This correspondence also provides a look
at the unique and privileged position that the NAACP had in the agency. The
reply to Lewis was dated twomonths and 12 days after the letter Lewis wrote to
the agency, noted an earlier phone conversation about the issue, and should be
considered in the following context: claims were often delayed formonths and
requiredmultiple follow-up letters from claimants or organizations writing on
their behalf. It was also common for claimsmade based on sex to be postponed
for several months or even a year while waiting for interpretations from the
EEOC Office of the General Counsel.83 Correspondence from the NAACP
received special attention and more timely responses than stand-alone claims
or correspondence.

In the response to Lewis, the agency also offered to send a representa-
tive from the EEOC to the annual NAACP conference “to exchange views
with the representatives of your organization on this subject and others
which may be of concern to you.”84 Offers to attend NAACPmeetings or to
invite the NAACP to the agency continued to be commonplace in the early
years of the agency and demonstrate the willingness of the EEOC to work
with the NAACP to discuss the enforcement and interpretations of Title
VII. Indeed, the same repeat player strategies that the Legal Defense Fund of
the NAACP used effectively in the judicial system at the time—flooding the
system with claims, providing support to claimants, and educating the
public about their rights—all translated naturally to claims directed at an
agency the creation of which the NAACP both advocated and envisioned as
interacting immediately with the judicial system through the agency’s
power to litigate.

Yet, the NAACP did not always get what it wanted from the EEOC. For
example, the Legal Defense Fund of theNAACPwas so adamant that claims of
employment discrimination reach the courts that Legal Defense Fund Direc-
tor Jack Greenberg offered to have the Defense Fund lawyers investigate the
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claims so that the EEOC would quickly move the claims along in order to
provide claimants the right to sue.85 Yet, this did not appear to have happened.

Nevertheless, the NAACP helped individuals overcome the obstacles of
one-time claimants by assisting them in the claiming process. The group
educated individuals about their Title VII rights, provided claimants charge
forms while helping them complete the forms using terminology from the law,
directly submitted claims to the EEOC on behalf of claimants, became a third-
party recruiter and negotiator for conciliations, and sponsored litigation after
claimants were provided the right to sue. In addition, these actions supported
the argument for the need for additional agency powers while the understaffed
EEOC benefited from this collaboration. The agency was able to increase its
capacity and use the expertise of the NAACP, which made policy and
individual case decisions based on race faster to process and less likely to be
delayed or denied.

conclusion

The intellectual capacity borrowed from the NAACP as well as individuals
from state and local governments with stronger employment protections
allowed the EEOC to adopt an innovative view of Title VII during its early
years. This is the same type of innovation and reputation building that has
been viewed as a source of capacity building and power in other federal
agencies.86 The EEOCwas able to take an innovative approach to create broad
interpretations of Title VII’s race provision because it was able to use the extra
capacity of the NAACP and borrowed from other agencies, as well as increas-
ing resources provided by Congress. With this mandate and capacity, the
EEOC was publically announcing itself as an autonomous agency with the
power to expand Title VII.87 As such, with the aid of the coalitions and
constituency that mobilized around the agency, the EEOC served as an
important venue for rights protections that were claimed by the NAACP
and individuals it aided. The agency transformed affirmative action into
specific guidelines for employers in the United States, including the collection
of demographic data by applicants and targeted recruitment strategies all
under the agency’s mandate to eliminate “unlawful employment practice by
informal methods of conference, conciliation, and persuasion.”88

Still, especially in consideration of the number of claims it had to process,
it is easy to see why scholars fail to view the EEOC as an agency with the
capacity to complete the mission assigned to it by Title VII “to eradicate
employment discrimination in the workplace,” let alone achieve broad policy
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goals or create social change.89 This mission included not only the investiga-
tion of claims of discrimination but also a full remedy for employment
discrimination via conciliation and voluntary compliance efforts.90 Although
it is debatable whether the agency ever achieved its mission, I argue that the
agency did grow in terms of traditional views of agency capacity, as it was
aided by the additional nontraditional forms of capacity it gained through its
collaboration with the NAACP and employment practice commissions. Thus,
I think it is important to consider the decisions the agency and its constituency
made during these early years of institutional development that enabled the
agency to expand Title VII law and survive as a major equal rights agency in
the United States.

By relying on different forms of capacity, the EEOC had more capacity
than prior scholarship has acknowledged. My objective is not to argue that the
EEOC had all the capacity that it needed. In general, it is rare for any agency to
have sufficient capacity to thoroughly complete its mission and goals. How-
ever, considering how an agency can borrow resources and justify the need for
additional resources through claims and reputation building helps provide a
more complete contextual understanding of how an agency can overcome
capacity constraints to aid its clients and expand its jurisdiction. It also
demonstrates how the EEOC was able to respond to far more claims than
either Congress or the EEOC anticipated in its first years.

Via this in-depth view of the EEOC in its earliest years, my goal is for
scholars to consider the range of capacity that agencies use in their day-to-day
operations while also raising questions for scholars to consider regarding the
capacity of agencies to fulfill their goals and mission. Would claims collection
campaigns result in increased support and justification for new rights and
governmental benefits? Exactly what types of borrowed capacity do agencies
rely on the most? To what extent do state and local government agencies
provide capacity to the federal government? Although further research is
needed to answer these and other questions of capacity, by shedding light
onto the way the EEOC was able to grow during its first years I demonstrate
that the EEOC was stronger than we as scholars have assumed.

Middle Tennessee State University
Center for Policy Research, University at Albany, SUNY
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