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In their article Imperfect Alternatives: Institutional Choice and Reform of Investment Law, Sergio Puig and Gregory
Shaffer develop a clear and discerning comparative framework to evaluate alternatives to the current system of
investor-state dispute settlement (ISDS).1 In her essay Incremental, Systemic, and Paradigmatic Reform of Investor-State
Arbitration, Anthea Roberts offers us a bracingly candid typology to describe the various actors involved in the
recent efforts toward reform.2 My essay is meant to complement these excellent contributions and to focus
unflinchingly on the tripartite role of the state itself. What I call the ISDS Trinity can be understood as shorthand
for the state’s systemic role as (1) law-giver, (2) protector of investment, and (3) respondent. Looking at current
and future design trade-offs, I suggest that whether an institutional choice is embraced within the ISDS system has
a lot to do with how well the reform validates each of these three roles. In this way, the ISDS Trinity offers further
insight into how each state will approach the various trade-offs and intercamp dynamics described by Puig and
Shaffer, and by Roberts, within the current debate. Put another way, the ISDS Trinity sheds additional light on
whether a reform to the system will be well-received by a state and thus enjoy a greater chance of adoption.

ISDS Reform and the Centrality of the State

With the United Nations Commission on International Trade Law (UNCITRAL) Working Group III’s “gov-
ernment-led” reform process underway,3 and with significant revisions to the International Centre for the
Settlement of Investment Disputes arbitration rules already in draft,4 we are in a time of profound change within
the ISDS system. Gone are the more palliative descriptions of the system as one experiencing “growing pains,”5

and instead a far more existential rhetoric fills the current debates.6 Whether we are in a time of productive reform
and evolution remains to be seen. Evolution does not necessarily result in survival.

* Partner, Chair of Public International Law, Jenner & Block LLP; Former Chief of Investment Arbitration, U.S. State Department.
1 Sergio Puig & Gregory Shaffer, Imperfect Alternatives: Institutional Choice and the Reform of Investment Law, 112 AJIL 361 (2018).
2 Anthea Roberts, Incremental, Systemic, and Paradigmatic Reform of Investor-State Arbitration, 112 AJIL 410 (2018).
3 Rep. of UN Comm’n on Int’l Trade Law of its Fiftieth Session, UN Doc. A/72/17, paras. 260–64 (2017).
4 See Proposals for Amendment of ICSID Rules – Consolidated Draft Rules, 2 ICSID SECRETARIAT (Aug. 2, 2018).
5 Sylvia Constain, ISDS Growing Pains and Responsible Adulthood, 11 TRANSNAT’L DISP. MGMT. 1, 1 (2014).
6 See, e.g., Won Kidane, Alternatives to Investor-State Dispute Settlement: An African Perspective (GEGAfrica Discussion Paper, Jan. 2018).
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In this context, the role of the state looms large.7 The state as institutional designer—whether incremental, sys-
temic, or paradigmatic in its approach to the current debates—will ultimately decide whether the current system of
international adjudication will persist and on what terms. States are the dynamic actors in the process of reform.
They are all at once the reactionaries and the revolutionaries within the ISDS system. In addition, the role of the
state is always primary and always essential at the early design stages of a procedural innovation. Thus, states have
unique and leading roles within the ISDS system.

Explanation of the ISDS Trinity

In particular, states occupy three distinct yet interconnected roles—what I call the ISDS Trinity. First, they are
the law-givers through their treaty and rule-making function. Second, they are the protectors of outward invest-
ment in that they establish transnational obligations and depoliticized systems for efficient adjudication of disputes
for investors who seek to invest capital abroad. And third, they are respondents through their offers to arbitrate in
international investment agreements and subsequent participation in the arbitral process. Each role has different
attendant interests and thus each state necessarily calibrates the emphasis it puts on the three roles in its own paro-
chial way based on its perceived needs. Moreover, states occupy the three roles at the same time. Even when a state
is not a respondent in an active investment arbitration, it is nonetheless aware of its role as a potential respondent.
Similarly, even if a state is not the recipient of large amounts of foreign direct investment, it is nonetheless aware
of the interests associated with the promotion of investment abroad. Thus, while every state must take account of
each role within the ISDS Trinity, no state is likely to approach its role identically to any other. Avisual depiction of
the ISDS Trinity in perfect balance might look like this:

For any given state, the ISDS Trinity is dynamic and typically unbalanced. Indeed, a state’s posture within the
ISDS Trinity shifts internally depending on the dominant role it is playing within the ISDS system. A state may
privilege certain interests when it is sitting as a law-giver. For example, at the negotiating table of an international
investment agreement or within the plenary of the UNCITRALWorking Group III meeting, a state may prioritize
international norms, state-to-state cooperation, and diplomacy.8 The state may consider other interests of primary

7 The role of the state in investment arbitration has long been the subject of many excellent works of scholarship. Without necessarily
aligning myself with the views expressed therein one way or another, perhaps one of the best is Anthea Roberts, Power and Persuasion in
Investment Treaty Interpretation: The Dual Role of States, 104 AJIL 179 (2010).

8 See, e.g., Puig & Shaffer, supra note 1, at 376 (“In our view, the rule of law provides the guiding principle for international
investment law.”).
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importance when it is a respondent in an active investment arbitration. For example, a state may be most con-
cerned with vindicating interests of sovereignty or cost-efficient proceedings in this role. Similarly, respondent
interests may be more important to the state when sitting as law-giver if the state is traditionally a capital-importing
state with an emerging regulatory apparatus to handle investment. A state may, on the other hand, privilege strong
investment protection ideals if it has yet to face a claim and has a strong economy of outward-bound investment.
These variations in emphasis do not necessarily mean that the state is acting solely in its own self-interest or

without care to its other roles within the system (i.e., the other points of the Trinity). Nor are a state’s interests
mutually exclusive. The state must understand the interests underpinning each of the roles it plays within the ISDS
Trinity at every systemic decision-point. When law-giver, it must be mindful of its role as respondent and protec-
tor. When respondent, it must bemindful of its role as law-giver and protector. To take some liberty and extend the
framework put forward by Puig and Shaffer, “these decision-making processes are biased in different ways
because of the dynamics of participation within them” and “any meaningful public policy analysis must involve
comparative institutional analysis of real-world (rather than ideal) alternatives.”9 In other words, states are weigh-
ing and comparing their tripartite institutional roles within the system at every moment.
By way of example, here is a nonexhaustive list of the kinds of interests that dominate each attendant role within

the ISDS Trinity:

Role in ISDS Trinity Application of Interest

Law-Giver Interest in legitimacy, rule of law, consistency, and correctness of treaty interpretation and application.
Obligations run primarily to other states.

Respondent Interest in protecting regulatory power and general public welfare measures, sovereignty, and concern for
acceptance by local constituencies.

Obligations run primarily to investors from other states and home-state domestic constituencies.

Protector of Outward
Investors

Interest in the depoliticization of disputes, due process, and the efficiency of a neutral and enforceable
system of dispute resolution.

Obligations run primarily to domestic champions seeking outward investment opportunities.

We can apply the ISDS Trinity to any number of moments when a state must decide upon a course of action
within the investor-state dispute system.When the reform being proposed is well-balanced within the Trinity, there
is a greater likelihood that the reform will proliferate rapidly and become successful. As Puig and Shaffer remind
us, “Contexts differ across States, and choices should depend on those contexts.”10 The ISDS Trinity provides
insight into the roles attendant to a state within the system and into how a state may understand the contingent
contexts for any given decision. Mapped onto the question of reform, the ISDS Trinity placed in “context” can
help us to anticipate how a state may react when “facing different challenges to select from a menu of imperfect
international alternatives in light of their trade-offs.”11 In other words, when a reform proposal is supportive of
each of the state’s roles within the ISDS Trinity, a state will have an easier time accepting it and ensuring its
proliferation.

9 Id. at 380.
10 Id. at 408.
11 Id. at 409.
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Nevertheless, one need not refer to the tripartite role of the state only in the context of ISDS reform debates.
Indeed, one could also apply the ISDS Trinity to any number of questions when a state must engage with the ISDS
system, including how a state may approach a non-disputing-party submission, negotiate an obligation within an
investment treaty, or approach a settlement negotiation. In this way, the Trinity is generally useful as a heuristic by
which to ascertain and evaluate state positions.

Example of the ISDS Trinity in Practice

The availability of third-party submissions in an investment arbitration helps to illustrate the ISDS Trinity in
practice.12 The number of third-party submissions has grown steadily since 2001.13 These submissions are
now nearly universally possible, as institutions, states, arbitrators, and most practitioners have accepted the con-
cept of third-party submissions with exceptional speed.
Third-party submissions did not evolve gradually—they burst onto the scene and found a home within the

system almost immediately. In August 2000, a third party for the first time requested permission to participate
in an investor-state arbitration as an amicus curiae—the International Institute for Sustainable Development
(IISD) asked the Methanex Corporation v. United States of America North American Free Trade Agreement
(NAFTA) Chapter 11 tribunal for “permission to submit an Amicus Curiae brief to the Tribunal on critical legal
issues of public concern in the arbitration.”14 The application was concise, spare, and persuasive. In explaining why
they should be permitted to file, the petitioners anticipated many of the substantive criteria that would later govern
third-party motions, noting that “[t]he legal issues raised in this case are of immense public importance,” that the
ruling “will have a critical practical impact on environmental and other public welfare law-making at the federal,
state and provincial levels throughout the NAFTA region,” and that the subjects under consideration “are matters
of public interest distinct from the commercial issues that arbitration processes normally handle.”15

The various submissions of the NAFTA parties in response to IISD’s request suggest that third-party submis-
sions are manifestly consistent with the idea that the state holds the tripartite role of law-giver, respondent, and
protector.16 All three NAFTA parties submitted views: the United States (in this case in its express role as a dis-
puting party) in October 2000,17 and both Mexico and Canada (as nondisputing parties pursuant to a request by
the tribunal and the express authority granted by NAFTA Article 1128) in November 2000.18

12 I expand upon this example in a forthcoming article. See Patrick Pearsall, The ISDS Trinity and Early State Practice in Investor-State
Arbitration (ICCA Congress Series No. 20, forthcoming 2018).

13 Sophie Lamb et al., Recent Development in the Law and Practice of Amicus Briefs in Investor-State Arbitration, 5 INDIAN J. ARB. L. 72, 87 n. 72
(2017) (noting that “[t]he ratio of tribunal decisions on amicus applications to cases registered with ICSID was approximately 1:6 in 2015
and 1:7 in 2016 (January to September)” and that these ratios “stood at 1:31 in 2001 and 1:23 in 2006 (ICSID tribunals did not make any
decisions on amicus applications between 2002 and 2005)”).

14 Methanex Corporation v. U.S., Petition to the Arbitral Tribunal by the International Institute for Sustainable Development para. 1.1
(NAFTA/UNCITRAL, Aug. 25, 2000).

15 Id. at paras. 3.1-3.3.
16 Statement of the Free Trade Commission on Non-Disputing Party Participation para. 1 (Oct. 7, 2003).
17 Methanex Corporation v. U.S., Statement of Respondent United States of America Regarding Petition for Amicus Curiae Status

(NAFTA/UNCITRAL, Oct. 27, 2000) [hereinafter Methanex Corporation v. U.S., Respondent Statement].
18 Methanex Corporation v. U.S., Mexico’s Submission in Response to Application for Amicus Standing (NAFTA/UNCITRAL, Nov.

10, 2000) [hereinafter Methanex Corporation v. U.S., Mexico’s Submission]; Methanex Corporation v. U.S., Submission of the Government
of Canada (NAFTA/UNCITRAL, Nov. 10, 2000) [hereinafter Methanex Corporation v. U.S., Canada’s Submission].
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Consider how those views illustrate the ISDS Trinity: The United States did not simply approach the question of
the propriety of a third-party motion as a respondent. It understood that it was the respondent but also kept its
systemic roles as “law-giver” and “protector of investment” at the fore by noting that ISDS is of a “fundamentally
different nature than a typical international commercial dispute” and that the Tribunal’s decision on the merits
“may have a significant effect beyond the two parties to the dispute.”19 Mexico, too, sought to balance its role
within the context of the ISDS Trinity and raised concerns regarding the integrity of both its own legal system
and its obligations under a multinational agreement—echoing the Puig and Shaffer framework that a state will
act in response to differences in “capital endowment, market size, ideology, institutional development, and histor-
ical legacy.”20 Mexico pointed out that third-party participation is not provided for in civil law jurisdictions, that the
tribunal must be sensitive to the fact that NAFTA’s investor-state dispute system draws “a careful balance between
the procedures of common law countries and those of civil law countries (such as Mexico),” and that the “fact that
a specific procedure or legal concept may exist in a Party’s domestic law cannot serve as grounds to transport it into
the international plane.”21 Finally, Canada recognized the “importance of ensuring uniformity and predictability in
the rules and procedures governing the settlement of investment-state disputes,” noted that there “are numerous
complex legal and technical issues raised by the question of whether and how a NAFTA Chapter Eleven tribunal
should receive submissions from persons other than the disputing Parties or the non-disputing NAFTA Parties,”
and therefore implored the “NAFTA partners to work together on the issue of amicus curiae participation as a mat-
ter of urgency in order to provide guidance to Chapter Eleven tribunals.”22 The debate among the three NAFTA
parties ultimately resulted in a compromise consensus position. Sitting as the authoritative Free Trade Commission
(FTC),23 the NAFTA parties issued an official statement favoring the availability of third-party participation.24

Much can be written on this debate, how tribunals who looked at this question prior to the FTC interpretation
helped move the narrative, and the shifting rhetoric employed by each state as it sought to balance itself within the
ISDS Trinity. Nevertheless, if one looks at the debate in detail one can see that the NAFTA parties found comfort
in the fact that the divergent and sometimes conflicting interests reflected in the Trinity were in sufficient balance.
The United States, Canada, and Mexico each approached the question whether to support admission of third-
party submissions first within their immediate context (as protector, respondent, and law-giver), then with refer-
ence to the different nondominant roles within the ISDS Trinity, and finally as custodians of the system in the
posture of reformer. Each submission struggled to place procedural innovation in the appropriate context and
balance with the various roles of the state. In other words, the decision to allow third-party submissions adequately
promoted each of the competing interests of the ISDS Trinity—even when those interests did not necessarily
support the state’s immediate role as respondent or protector of an investor.

Conclusion

We are now in a time of rising populism and resurgent nationalism. The question of ISDS reform echoes within
a larger conversation regarding global trade and investment. The extent to which states understand investment
arbitration as a transnational and cosmopolitan good will vary, and this fact is likely to further complicate the

19 Methanex v. U.S., Respondent Statement, supra note 17, at 4-5.
20 Puig & Shaffer, supra note 1, at 409.
21 Methanex Corporation v. U.S., Mexico’s Submission, supra note 18, at para. 13.
22 Methanex Corporation v. U.S., Canada’s Submission, supra note 18, at para. 4.
23 North American Free Trade Agreement art. 2001(2), Dec. 17, 1992, 32 ILM 289; Gabrielle Kaufmann-Kohler, Interpretive Powers of the

Free Trade Commission and the Rule of Law, in FIFTEEN YEARS OF NAFTA CHAPTER 11 ARBITRATIONS 175 (Emmanuel Gaillard ed., 2011).
24 Statement of the Free Trade Commission on Non-Disputing Party Participation (Oct. 7, 2003).
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debate currently underway at the UNCITRALWorking Group III meetings and elsewhere in international invest-
ment agreement negotiations. However, in grappling with these particular challenges, states that participate in the
ISDS system are likely to test the various proposed innovations in the years to come against the crucible of their
roles within the ISDS Trinity.
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