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SYMPOSIUM ON SARA MCLAUGHLIN MITCHELL & ANDREW P. OWSIAK,
“JUDICIALIZATION OF THE SEA: BARGAINING IN THE SHADOW OF UNCLOS”

CAUSAL INFERENCE, INTERNATIONAL LAW, AND MARITIME DISPUTES
Benjamin ]. Appel*

Sara Mitchell and Andrew Owsiak’s examination of the impact of UN Convention on the Law of the Sea
(UNCLOS) and Article 287 declarations on the peaceful resolution of maritime disputes significantly advances
the literature on the relationship between international law/international courts and maritime issues. To their
credit, the authors employ a wide range of empirical tests in the article to provide readers with confidence in
the empirical results. Nonetheless, there are some important limitations in their approach. Drawing on insights
from the causal inference literature, I argue that Mitchell and Owsiak’s empirical analyses suffer from two biases
that both (1) raise concerns about the causal relationships identified in the article, and (2) suggest some important
scope conditions in its empirical findings. I investigate the biases and propose suggestions for legal scholarship to
produce more credible results.

Causal Inference and 1.egal Studies

In this essay, I focus on the relationship between Article 287 declarations and maritime disputes.! The authors
posit that Article 287 declarations 1) reduce the likelihood of new maritime disputes, 2) decrease the use of military
force, and 3) increase the use of non-binding conflict management tools. The authors find that Article 287 dec-
larations decrease the use of force and increase peaceful settlement attempts, while they find that Article 287 dec-
larations are associated with the onset of more maritime disputes in contrast to their first hypothesis. I now turn to
discussing the causal question in Mitchell and Owsiak’s article.

Does X cause Y? While it is relatively straightforward to estimate regression models and compute the covariance
between X and Y, it is much more difficult to identify the true causal effect of X on Y. To obtain the causal effect,
we need to compare outcomes in Y across different values of the treatment, or key independent variable. However,
estimating the causal effect of X on Y requites, at a minimum, that the treatment assignment mechanism,? such as
a state’s decision to make Article 287 declarations (X), is independent from or unrelated to the outcome of interest,
such as a state’s decision to attempt peaceful settlements (Y). Violations of this assumption produce sputious stat-
istical results. Unfortunately, this assumption is unlikely to hold in Mitchell and Owsiak’s work, or in most empir-
ical legal research, because governments or individuals are rational actors that make decisions to advance their
strategic interests.
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For example, it is likely that governments make Article 287 declarations with an eye towards managing their
maritime disputes, which in turn violates the primary assumption in regression models because the decision to
make Article 287 declarations is related to the decision to peacefully resolve or avoid maritime disputes. Indeed,
the authors recognize this logic: “[r]ational potential litigants seek the best outcome possible for themselves and
consider various dispute settlement mechanisms to achieve that goal.”” In contrast to this, the alternative, unre-
lated logic, would be that governments make Article 287 declarations randomly or without concern about man-
aging maritime disputes, which seems unlikely.* The consequence of this, howevert, is that the basic independence
assumption is violated.

Two Sources of Bias

Two sources of bias often lead to violations of the independence assumption, inhibiting the estimation of causal
effects: selection effects and heterogeneous treatment effects.” The selection effect is whether there are systematic
differences between governments that make Article 287 declarations and those that do not, while heterogeneous
treatment effects are whether those in the treatment group (i.e., states that make Article 287 declarations) respond
differently to the treatment compared to those in the control group (i.e., those that do not make Article 287
declarations).

These two common sources of bias prevent empirical researchers from attaining the true causal effect in empir-
ical work. The solution is for analysts to identify strategies that can reduce or remove the sources of bias, so as to
estimate the true causal effect. Mitchell and Owsiak use several control variables and seemingly unrelated regres-
sion to minimize threats to inference. The authors are to be applauded for recognizing this issue, but problems
remain. To that end, I put forward some suggestions below based on insights from the causal inference literature.

First, with respect to selection effects, the concern is that there may be some differences between the treated
group and the control group, other than the treatment itself, and these differences are related to the outcomes of
interest. This is a problem because if these differences are not accounted for in the empirical models, then it is
impossible to conclude that the treatment is causally related to the outcome, even if the model produces statistically
significant results. Rather, it could be another, omitted factor thatis a common cause of both the treatment and the
outcome of interest. It is therefore necessary to identify the factors that cause variation in the decision to make
Article 287 declarations and to control for them if they are also related to the outcomes of interest.

Again, this is necessary to address in Mitchell and Owsiak’s analysis because there are good reasons to believe
that governments strategically decide to make Article 287 declarations, as the authors recognize. The basic patterns
in the data also appear to indicate a selection effect. According to the authors’ data, while 164 states have ratified
UNCLOS, only forty-seven have made Article 287 declarations recognizing the jurisdiction of the ITLOS (thirty-
nine), the ICJ (twenty-eight), or one of the two arbitration procedures (twenty-one) for compulsory dispute set-
tlement. That a small number of ratifying states have made Article 287 declarations suggests that those that do
make them might be systematically different from those that do not make such declarations.

Mitchell and Owsiak include several variables in their analysis to counter concerns related to selection bias. They
further explore four possible sources of selection effects in greater detail: 1) declarers may have already resolved
their maritime disputes; 2) state power; 3) regime-type; or 4) the salience of maritime disputes may shape a decision
to declare. Mitchell and Owsiak reject that these factors bias the analysis, as they find few systematic differences

> Sara McLaughlin Mitchell & Andrew P. Owsiak, [udicialization of the Sea: Bargaining in the Shadow of UNCLOS, 115 AJIL 579, 579 (2021).

* As 1 discuss below, it is possible that some states make Article 287 declarations for reasons unrelated to maritime disputes, such as

appeasing allies or major powers.

> See, e.g., SCoTT CUNNINGHAM, CAUSAL INFERENCE (2021).
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between Article 287 declarers and non-declarers across these four variables. They conclude that, “it is not obvious
what alternative, common factor would explain both their willingness to make such declarations and their bargain-
ing behavior across our myriad analyses.”®

Although this is a useful start, the failure to find a relationship between the treatment assignhment mechanism
and the outcome of interest also raises a puzzle because it is again likely that actors strategically choose to make
Article 287 declarations. This suggests that Mitchell and Owsiak’s analysis might have overlooked some key factors
that might impact the decision to make Article 287 declarations in the first place. In other words, their models still
suffer from selection bias because they fail to account for all the differences between treated and control groups.
Thus, the question remains as to what factors might be a common, omitted cause of both treatment and control
groups.

At the most basic level, we can assume that governments make Article 287 declarations for two general reasons:
1) they want to peacefully settle/avoid maritime disputes and they believe that international coutts can help them
achieve this goal or 2) they make Article 287 declarations for reasons unrelated to the management of maritime
disputes. With respect to the first reason, it is important to recognize that most governments prefer to settle dis-
putes bilaterally because they retain more control of the dispute outcome. The data again support this, as so few
states have made Article 287 declarations. Nonetheless, some states do make Article 287 declarations because they
believe that it is in their best interests to do so. While an extensive discussion of this is beyond the scope of this
essay, the extant literature suggests some clues to explain this small subset of states.

The underlying legal issues in the (potential) maritime dispute likely play a role here for a couple of reasons.
States with a legal advantage vis-a-vis the maritime dispute are likely to prefer Article 287 declarations because
they can expect to receive a favorable decision from international courts. In addition, some governments may
view the (potential) maritime dispute as costly to them and prefer to resolve it, yet they are unable to resolve
the (potential) dispute bilaterally because the legal issues in the dispute are complex or ambiguous.” Applied to
the current context, states with a legal advantage or with (expected) disputes that are legally ambiguous or complex
are more likely to make Article 287 declarations.® Therefore, it would be useful for this type of analysis to include
measures that proxy the legal claims in the dispute. Although this concept can be difficult to operationalize, one
can imagine proxies that capture the underlying legal issues in the maritime dispute, such as the size of the maritime
interests (e.g, fishing industries) or the number of states with overlapping exclusive economic zones and shared
continental shelfs.

Second, as noted, it is also possible that some states make Article 287 declarations even though they do not
intend to utilize international courts. Instead, they, for example, only make Article 287 declarations to potentially
satisfy international actors.” The authors attempt to proxy this by looking at the number of past maritime settle-
ments. While this is useful, there are other potential proxies of this, such as land-locked states without maritime
borders/sovereignty, or even the depth of integration in trade and/or intergovernmental organizations networks.
The inclusion of these variables in the empirical analysis, if deemed appropriate, could help reduce selection bias in
the statistical analyses.

Although the authors attempt to address the selection effects issue, they overlook the other main threat to infer-
ence: heterogencous treatment effects. Here, we can ask how might the key independent variable—shadow effects

¢ Mitchell & Owsiak, supra note 3, at 618.

7 Paul K. Huth et al., Does International Law Promote the Peaceful Settlement of International Disputes? Evidence from the Study of Territorial Conflicts
since 1945, 105 Am. Por. Sci. Rev. 415, 436 (2011).

8 In contrast, some scholats argue that states with clear legal claims are most likely to pursue adjudication. See, e.g., Stephen E. Gent, The
Polities of International Arbitration and Adjudication, 2 PENN ST. J. L. & INT’L AFE 66 (2013).

? Jay Goodliffe & Darren Hawkins, Explaining Commitment: States and the Convention Against Torture, 68 J. Por. 358 (20006).

https://doi.org/10.1017/aju.2021.62 Published online by Cambridge University Press


https://doi.org/10.1017/ajil.2021.26
https://www.cambridge.org/core/journals/american-political-science-review/article/abs/does-international-law-promote-the-peaceful-settlement-of-international-disputes-evidence-from-the-study-of-territorial-conflicts-since-1945/9EC623E7292F1FF679FD99B83AD2AA74
https://www.cambridge.org/core/journals/american-political-science-review/article/abs/does-international-law-promote-the-peaceful-settlement-of-international-disputes-evidence-from-the-study-of-territorial-conflicts-since-1945/9EC623E7292F1FF679FD99B83AD2AA74
https://elibrary.law.psu.edu/jlia/vol2/iss1/9/
https://elibrary.law.psu.edu/jlia/vol2/iss1/9/
https://www.jstor.org/stable/10.1111/j.1468-2508.2006.00412.x
https://doi.org/10.1017/aju.2021.62

392 AJIL UNBOUND Vol. 115

of international courts—impact states differently? As a reminder, the authors argue that shadow effects lead to
more peaceful and stable outcomes because international courts serve as a focal point that help to clarify the legal
issues in maritime disputes, thus pushing states to peacefully resolve or avoid maritime disputes before they seek
out international courts which can be costly to them.

While the authors are correct that adjudication involves costs, it also brings benefits that can help states to peace-
fully resolve disputes.!” Scholars argue that decisions from international courts can provide domestic political
cover to leaders.!! This is especially valuable for governments who are required to make concessions in agree-
ments, as many scholars find that such leaders require domestic cover to avoid a backlash at home.!? In
Mitchell and Owsiak’s framework, however, governments are able to attain peaceful outcomes and avoid disputes
because of the shadow effects associated with international courts rather than the direct impact of them.

This logic suggests that governments that do not require domestic political cover to settle disputes are more
likely to benefit the most from shadow effects because it seems likely that leaders that are accountable at home
would pursue adjudication. In other words, shadow effects would be insufficient for governments that are espe-
cially accountable to domestic actors. In short, it would be helpful for scholars that are interested in the impact of
shadow effects on dispute resolution to account for domestic factors in their empirical analyses. The extant liter-
ature again provides some suggestions regarding how to operationalize domestic political accountability, beyond
the regime-type of states. For example, Allee and Huth, in their work on adjudication and political accountability,
use several variables to proxy domestic costs across both democracies and non-democracies, such as strength of
the domestic political opposition, among other vatiables.!?

Conditional or Universal Findings?

There are at least two key points from the above discussion. First, and more conceptually, a deeper look at the
sources of bias suggest that there might be some scope conditions in the present analysis and some concerns
regarding the generalizability of the results. The authors’ own argument, the empirical findings, and the basic
assumption of rational, strategic states suggest that the decision to make Article 287 declarations is not random.
Furthermore, while it is possible that some governments make declarations to satisfy international actors, it
appears that most states make sincere Article 287 declarations. In turn, this suggests that states that want to peace-
tully resolve their (expected) maritime disputes are the ones that are making declarations. At the same time, it also
appears that shadow effects are most likely to be meaningful for states that want to settle their (expected) maritime
disputes without using force, yet are secure enough at home to have little need for domestic political cover.

Taken together, the empirical results apply to a specific subset of states and therefore there are some important
scope conditions associated with this analysis. Article 287 declarations appear to be most consequential for gov-
ernments with a preference for resolving complex potential maritime disputes that may require legal-based clar-
ification, yet have no need for the legitimacy associated with pursuing adjudication. This is important because it
suggests that the implications of Mitchell and Owsiak’s analysis are narrower than they claim. Yes, they note some
concerns regarding the generalizability of the findings due to the high degree of institutionalization in UNCLOS,
but they overlook the other scope conditions that also limit the generalizability of the empirical results.

1% The authors recognize this but then appear to dismiss that these benefits are meaningful to disputants.

" Todd L. Allee & Paul K. Huth, Lesstimizing Dispute Settlement: International Lesal Rulings as Domestic Political Cover, 100 Am. POL. ScI.
Rev. 219, 234 (2000).

12 See, e.g., PAUL K. HutH & TopD L. ALLEE, THE DEMOCRATIC PEACE AND TERRITORIAL CONFLICT IN THE TWENTIETH CENTURY (2002).

13 Allee & Huth, supra note 11, at 234.
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Further, Article 287 declarations appear to indicate a screening effect on states rather than a constraining effect
on them. In other words, the key variation seems to be about the decision to make Article 287 declarations rather
than the impact of these declarations on state behavior. This has important real-world implications for under-
standing the impact of international courts on state behavior. Of course, this is not to suggest that Article 287
declarations are irrelevant, but rather, if states make Article 287 declarations to resolve disputes as suggested
above, then it means that the focus of international and domestic actors should be on helping governments
develop preferences for peacefully settling disputes and ultimately making Article 287 declarations, rather than
focusing on the impact of Article 287 declarations on state behavior.

Second, most empirical work on international law, including Mitchell and Owsiak’s important analysis, contain
biases that need to be addressed to provide confidence in the estimated causal relationships. The authors implicitly
assume that their models are identified using the conditional independence assumption. However, the discussion
here and the focus on the sources of bias suggest that the authors need to think more carefully about the variation
in the decision to make Article 287 declarations, and consequently include additional control variables in their
models, such as proxies for state preferences regarding (expected) disputes, the underlying legal claims, and
domestic political accountability. Thinking more comprehensively about causality and the sources of bias can
help scholars identify a larger set of factors that might better satisfy the conditional independence assumption
and produce more credible inferences. Put differently, scholars need to think about the causal story that links
together the treatment assignment mechanism and the impact of the treatment on the outcome of interest in
order to attain more reliable results.!*

Conclusion

I briefly introduced insights from the causal inference literature to help empirical legal scholars make more
credible inferences in their work. It is difficult to identify causal effects when actors strategically choose to be
in the treatment/control group. Applied to Mitchell and Owsiak’s article, it is unlikely that governments randomly
make Article 287 declarations (and ratify UNCLOS). Therefore, the empirical results are likely biased, with some
important scope conditions. Simply put, it is imperative that empirical scholars grapple with advances in the causal
inference literature and systematically address the biases that are inherent in cross-national statistical analyses.

" While it is beyond the scope of this short essay, there is now a large literature on estimators that are in line with insights from the causal

inference literature. For example, it would be useful to consider estimators, such as difference-in-differences and marginal structural models.

https://doi.org/10.1017/aju.2021.62 Published online by Cambridge University Press


https://doi.org/10.1017/aju.2021.62

	CAUSAL INFERENCE, INTERNATIONAL LAW, AND MARITIME DISPUTES
	Causal Inference and Legal Studies
	Two Sources of Bias
	Conditional or Universal Findings?
	Conclusion


