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The need for a standard of review even during times of crisis — proportionality analysis
as the ideal and universally applicable standard of review — the problem of excessive
stringency of proportionality analysis during an emergency — the principle of i dubio
pro libertate as the cause of the problem — adjusting each component of proportionality
analysis to the precautionary principle as the solution — the precautionary application
of proportionality analysis strikes a more appropriate balance between excessive
stringency and insufficient protection of fundamental rights

INTRODUCTION

Proportionality analysis has become an essential tool for balancing rights and
public interests in many jurisdictions.! In discussing limitations of fundamental

A, Barak, Proportionality. Constitutional Rights and Their Limitations (Cambridge University
Press 2012) p. 457; K. Moller, The Global Model of Constitutional Rights (Oxford University Press
2012) p. 13; D. Beatty, The Ultimate Rule of Law (Oxford University Press 2004) p. 162; M. Klatt
and M. Meister, The Constitutional Structure of Proportionality (Oxford University Press 2012)
p. 2-3; J. Rivers, ‘Proportionality in Practice: British Experience’, in M. Borowski et al. (eds.),
Rechrsphilosophie und Grundrechtstheorie. Robert Alexys System [Legal Philosophy and Legal Theory.
Robert Alexy’s System] (Mohr Siebeck 2017) p. 375 at p. 375. For specific developments in the US,
see 1. Porat and M. Cohen-Eliya, ‘Proportionality in the Age of Populism’, 69 American Journal of
Comparative Law (2022) p. 449 at p. 450; J. Green, ‘Rights as Trumps?’, 132 Harvard Law Review
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rights, many authors highlight the rigorousness and rationality of proportionality
analysis® which makes the resulting decisions balanced (i.e. not biased in favour of
individualistic or collectivistic views of the relationship between the individual
and the government).? Proportionality has been described by its proponents as
‘the central concept in contemporary constitutional law’,* ‘the foundational
element of global constitutionalism or even ‘the ultimate rule of law’.°

It was therefore not surprising that in a report on government restrictions
imposed at the beginning of the Covid-19 pandemic on certain freedoms and
other rights, the Venice Commission stressed that any restriction on fundamental
rights must be guided by the principle of proportionality. More specifically,
emergency measures cannot be excessive (disproportionate) in their stringency or
the geographical area they cover.” It is therefore assumed that national and
international courts would apply proportionality analysis not only under normal
circumstances but also during a state of emergency.

The problem, however, is that despite the extensive literature on
proportionality analysis for normal cases, deeper research into its application
in times of crisis has yet to be conducted.® Building on the experience of the

(2018) p. 30 at p. 60f.; V. Jackson, ‘Constitutional Law in the Age of Proportionality’, 124 Yale Law
Journal (2015) p. 3094 at p. 3096f.

2R. Alexy, “The Reasonableness of Law’, in G. Bongiovanni et al. (eds.), Reasonableness and Law
(Springer 2009) p. 5 at p. 14; Klatt and Meister, supra n. 1, p. 70; M. Kumm, ‘Political Liberalism
and the Structure of Rights: On the Place and Limits of Proportionality Requirement’, in
G. Pavlakos (ed.), Law, Rights and Discourse: The Legal Philosophy of Robert Alexy (Hart Publishing
2007) p. 131 at p. 131.

SHowever, the conception of proportional might differ among constitutional cultures, ¢f1. Porat
and M. Cohen-Eliya, Proportionality and Constitutional Culture (Cambridge University Press 2013)
p. 44-58.

“Moller, supra n. 1, p. 13.

’A.S. Sweet and J. Mathews, ‘Proportionality Balancing and Global Constitutionalism’, 47
Columbia Journal of Transnational Law (2008) p. 72 at p. 160.

®Beatty, supra n. 1, p. 160.

"Venice Commission, ‘Respect for Democracy, Human Rights and the Rule of Law during
States of Emergency — Reflections’, CDP-PI(2020)005rev, 26 May 2020, https://www.venice.coe.
int/webforms/documents/?pdf=CDL-PI(2020)005rev-e, visited 13 February 2024, p. 4-5.

8Since 2020, several important papers have been published on the restrictions of rights during
the Covid-19 pandemic (e.g. K. Meflerschmidt, ‘COVID-19 Legislation in the Light of the
Precautionary Principle’, 8 Theory and Practice of Legislation (2020) p. 267 at p. 287-290;
K. Lachmayer, ‘Democracy, Death and Dying: The Potential and Limits of Legal Rationalisation’, in
M.C. Kettemann and K. Lachmayer (eds.), Pandemocracy in Europe. Power, Parliaments and People
in Times of COVID-19 (Hart Publishing 2022) p. 47 at p. 52; P. Dabrowska-Klosifiska, “The
Protection of Human Rights in Pandemics — Reflections on the Past, Present, and Future’, 22
German Law Journal (2021) p. 1028 at p. 1036-1037). However, they mention only the
requirement of proportionality of the anti-epidemic measures without considering any adjustments
in the structure of proportionality analysis in emergency situations (¢f L. Vyhndnek et al., “The
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Covid-19 pandemic, which demonstrated that existing standards of human rights
protection may come under severe pressure,” we argue that (a) considering the
relevant arguments in favour and against, proportionality analysis is the best
standard of constitutional review for times of crisis, provided that (b) each
component in its standard structure'® is adjusted to the conditions of the
emergency.

In the first section, we first argue that a standard of judicial review is required
even for states of emergency. In the second section, we discuss proportionality
analysis as a universally applicable standard of review. In the third section, we
address the problem of excessive stringency in proportionality analysis for times of
crisis. In the fourth section, we explain why replacing proportionality analysis
with significantly less stringent alternatives (e.g. rational basis test) is undesirable
and creates more harm than benefit. Using several judgments issued by various
courts in Europe as examples, we identify in the fifth section the main cause of the
problem of excessive stringency in the underlying logic of proportionality analysis
in normal situations. According to this logic, any uncertainty within the
individual components of proportionality analysis should burden the government
and its regulation rather than the fundamental rights it interferes with. We refer to
this as the principle of in dubio pro libertate and contrast it to the logic based on
the precautionary principle, which we argue is far better suited to emergencies. In
the sixth section, we discuss the precautionary principle, according to which the
uncertainty inherent to any crisis should favour rather than burden the
government and its emergency regulations. Finally, in seventh section, we
demonstrate with examples of judgments how the individual components of
proportionality analysis should be adjusted to the precautionary principle. We
also analyse in detail how precautionary application shifts the negative
consequences of uncertainty from the government to opponents of the
emergency regulation and thereby leads courts to not quashing or declaring an

Dynamics of Proportionality: Constitutional Courts and the Review of COVID-19 Regulations’,
German Law Journal (2024) p. 1. https://doi.org/ 10.1017/glj.2023.96).

IMeferschmidt, supra n. 8, p. 267; T. Ginsburg and M. Versteeg, “The Bound Executive:
Emergency Powers during the Pandemic’, 19 International Journal of Constitutional Law (2021) p.
1498 at p. 1499; A. Kouroutakis, ‘Abuse of Power and Self-entrenchment as a State Response to the
COVID-19 Outbreak: The Role of Parliaments, Courts and the People’, in Kettemann and
Lachmayer (eds.), supra n. 8, p. 33 at p. 34-35.

1OBy the standard structure of proportionality analysis, we understand the structure introduced
by Robert Alexy, which is the basis for many contemporary authors (see e.g. R. Alexy, A Theory of
Constitutional Rights (Oxford University Press 2002) p. 388-425; R. Alexy, ‘On Balancing and
Subsumption. A Structural Comparison’, 16 Ratio Juris (2003) p. 433-449; R. Alexy,
‘Constitutional Rights, Balancing, and Rationality’, 16 Ratio Juris (2003) p. 131-140; R. Alexy,
‘Proportionality and Rationality’, in V. Jackson and M. Tushnet (eds.), Proportionalizy.
New Frontiers, New Challenges (Cambridge University Press 2017) p. 13-29).
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emergency measure or decision illegal unless it is (based on the already available
data and evidence) manifestly unsuitable, manifestly unnecessary, or manifestly
disproportionate stricto sensu.

The precautionary application of proportionality analysis proposed in this
article represents a good balance between two opposing claims: the sufficient
protection of fundamental rights during crises on the one hand, and the ability of
authorities responsible for averting the crisis to take effective decisions on
the other.

THE NEED FOR A STANDARD OF REVIEW EVEN FOR TIMES OF CRISIS

As the article focuses on proportionality analysis in times of crisis, it is first necessary to
explain what we mean by ‘crisis’ (or to be more precise, an ‘emergency’) as opposed to
‘normality’. Our preliminary point is that we understand the concept of ‘crisis’ in a
narrower sense (i.e. as an emergency situation characterised by an existing or
impending disaster that originates outside the legal system, thus excluding, for
example, constitutional or political crises from our scope).!! Since different legal
systems define and regulate states of emergency in different ways, and some of them
do not recognise states of emergency at all,'? we have decided to prefer the substantive
definition of emergency to the formal one (i.e. it is not relevant for us whether or nota
state of emergency has been formally declared in a particular country).

Thus, we define an emergency using two pivotal and interrelated criteria: (a) the
scarcity of relevant information necessary for a proper understanding of the disaster
and for predicting its consequences (i.e. epistemic uncertainty); and (b) the severity of
the possible negative consequences of the disaster (i.e. seriousness). Since both criteria
are continuous rather than dichotomous variables, both ‘emergency’ and ‘normality’
are only ideal approximations (i.e. ends of the scale between which real situations can
be placed).” In fact, no real situation can be defined by absolute epistemic (un)
certainty or by non-existent or absolute negative consequences. Consequently, we can
only define an ‘emergency’ relatively: as a situation in which the degree of epistemic
uncertainty and seriousness is manifestly higher than in normal situations.

Before we explain why proportionality analysis is preferable to alternative
standards of judicial review during an emergency, we clarify why such a standard is
required at all. It is worth highlighting that emergency measures (and other

S, Levinson and J.M. Balkin, ‘Constitutional Crises’, 157 University of Pennsylvania Law
Review (2009) p. 707 at p. 711 ff.

12p, Dyzenhaus, ‘States of Emergency’, in M. Rosenfeld and A. Sajé (eds.), Zhe Oxford
Handbook of Comparative Constitutional Law (Oxford University Press 2012) p. 442 at p. 460.

BK.L. Scheppele, ‘Small Emergencies’, 40 Georgia Law Review (2005) p. 835.
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decisions adopted during an emergency) have two specific functions which are
normally unnecessary. Besides the general function of any legislation or legal
decision to regulate the behaviour of its addressees, emergency measures and
decisions: (a) empower (but also limit) the public authorities in their effort to
mitigate and avert a crisis; and (b) are an instrument for restoring normality. In
other words, the purpose of these specific ‘emergency’ functions of law is to
prevent an emergency from becoming the new dystopic normality in which less
protection of fundamental rights and more concentration of public power in the
hands of an executive are typical.'*

This is important for two reasons. First, the ‘emergency’ functions of law assist
in determining whether emergency measures truly address an emergency. This is
important in the question of whether a standard or precautionary proportionality
analysis should be applied in a constitutional review. This is discussed in detail in
the seventh section.

Second, these functions of law in emergencies clearly anchor the ideas
discussed in this article in a legal (as opposed to extra-legal) approach! to an
emergency. We argue that even during an emergency, we still operate within a
constitutional and legal framework, not outside the law, as the principle of inzer
arma silent leges would suggest. We also disagree with the moderate form of the
extra-legal approach, which is based on the delineation of areas in which
substantial deference is recognised and in which courts not only do not review the
discretion of legislature or (more typically) the executive (i.e. primary decision-
makers)'¢ but refuse to decide on such cases.!” These areas of ‘legal vacuum’ (i.e.
without any judicial control) could lead to erosion of the fundamental purpose of

148 Ackerman, ‘The Emergency Constitution’, 113 Yale Law Journal (2004) p. 1029 at
p. 1044-1045.

50n the distinction between legal and extra-legal approaches to the regulation of states of
emergency, see K.L. Scheppele, ‘Legal and Extralegal Emergencies’, in K.E. Whittington et al. (eds.),
The Oxford Handbook of Law and Politics (Oxford University Press 2008) p. 165 at p. 165, 176. For
the foundations of extra-legal approach, see C. Schmitt, Political Theology. Four Chapters on the
Concept of Sovereignty (University of Chicago Press 2005) p. 6-7.

10e distinguish between the primary decision-maker, which is the body (executive or
legislative) that adopts the regulation (measure, decision, etc.), and the secondary decision-maker,
which reviews whether the primary decision is in accordance with the law (typically a court). On the
distinction between primary and secondary decision-makers, see J. Rivers, ‘Proportionality and
Variable Intensity of Review’, 65 Cambridge Law Journal (2006) p. 174 at p. 191; A.P. Brady,
Proportionality and Deference under the UK Human Rights Act. An Institutionally Sensitive Approach
(Cambridge University Press 2012) p. 1.

70n the difference between minimal and substantial deference, i.e. between the exclusion of
discretionary review and the exclusion of review as such, see A. Kavanagh, ‘Deference or Defiance?
The Limits of the Judicial Role in Constitutional Adjudicatior’, in G. Huscroft (ed.), Expounding the
Constitution. Essays in Constitutional Theory (Cambridge University Press 2008) p. 184 at p. 191.
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the separation of powers, which guarantees that power is not abused to the
disadvantage of citizens and their rights.'®

Moreover, the extra-legal approach cannot be supported even at the level of
international law. Although some international human rights treaties include so-
called derogation clauses for emergencies,19 the derogation of rights is generally
limited not only to its scope (i.e. some of the rights cannot be derogated), but also
to its intensity (i.e. ‘to the extent strictly required by the exigencies of the situation’®).
These limits logically presuppose that the scope and intensity (or perhaps even
proportionality)*! of the derogation would be reviewed by the international courts
or other organs even during emergencies.**

If we reject extra-legal approaches which prevent (either wholly or in some
delineated areas) the judicial review of emergency measures and decisions, the
courts must have the power to review the constitutionality of these measures and
decisions. It follows that a standard of judicial review for times of crisis is
necessary.

THE STANDARD STRUCTURE OF PROPORTIONALITY ANALYSIS

Having clarified this initial question, several standards of review are now
potentially applicable to emergencies. The second logical step in this argument is
to explain why proportionality analysis should be preferred over any alternative
standard of judicial review.

The structure of proportionality analysis that we use in this article consists of
three consecutive components.?? The first component of proportionality analysis,
i.e. the suitability test (sometimes also referred to as rational connection test), 24 is
usually understood as ‘[t]he requirement is that the means used by the limiting

180n the issue of non-reviewable acts of the executive, ¢f Brady, supra n. 16, p. 30.

Ye.g. Art. 15 ECHR; Art. 4 International Covenant on Civil and Political Rights.

20Tbid.

2IECtHR 19 February 2009, No. 3455/05, A and others v United Kingdom; United Nations
Human Rights Committee 31 August 2001, CCPR/C/21/Rev.1/Add.11, General comment no. 29,
States of Emergency (article 4): International Covenant on Civil and Political Rights, § 4.

225,¢ e.g. B. Rainey et al., Jacobs, White & Ovey: The European Convention on Human Rights, 6t
edn. (Oxford University Press 2014) p. 118-119; M. Nowak, U.N. Covenant on Civil and Political
Rights CCPR Commentary (N.P. Engel 2005) p. 97-98; K. Reid, A Practitioner’s Guide to the
European Convention on Human Rights (Sweet & Maxwell 2011) p. 354-356.

23For the alternative structure of the proportionality test, which consists of four instead of three
components (adding the legitimacy of the purpose pursued as the first component of the test),
¢f Barak, supra n. 1, p. 245; Klatt and Meister, supra n. 1, p. 8; J. Rivers, “The Presumption of
Proportionality’, 77 Modern Law Review (2014), p. 409 at p. 412.

2Brady, supra n. 16, p. 54.
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law can realize or advance the underlying purpose of that law; that the use of such
means would rationally lead to the realization of the law’s purpose’.?> In some
situations (e.g. as interpreted by the Canadian Supreme Court), the literature
highlights that the standard is even stricter when it speaks of the means ‘designed
to achieve’ the end sought.?

The second component is the necessity test (or minimum impairment test
according to which we should reject the reviewed regulation as unnecessary if the
following conditions are met:

)27
b

1) the existence of hypothetical alternative means that can advance the purpose of
the limiting law as well as, or better than, the means used by the limiting law;
2) the hypothetical alternative means limit the constitutional right to a lesser
extent than the means used by the limiting statute. The lesser extent is determined,
among others, by examining the scope of the limitation, its effect, its duration, and
the likelihood of its occurrence.”®

The rationale of this component is that ‘[w]here a government measure infringes
upon a right unnecessarily, then the right has not been optimized’.?” Hence, only
the least intrusive measures can pass the necessity test in its strict form. However,
it is also important to allow primary decision-makers a certain margin of
discretion under which any regulation would be considered necessary.*

The third and final component, i.e. the proportionality stricto sensu (the
balancing exercise) states that ‘in order to justify a limitation on a constitutional
right, a proper relation (“proportional” in the narrow sense of the term) should
exist between the benefits gained by fulfilling the purpose and the harm caused to
the constitutional right from obtaining that purpose’.?! It is possible that even the
least intrusive (i.e. necessary) measure would still not be justified, because it
would cause more harm (to constitutional rights) than benefit (in terms of

).32

pursuing the public interest).”” In assessing this benefit or harm, the legal

scholarship recognises several criteria, most commonly described by Alexy’s
weight formula, which comprises: (a) the intensity of interference with a

fundamental right and the degree of fulfilment of the conflicting rights or public

25Barak, supra n. 1, p. 303.

26Tbid., p. 306.

YBrady, supra n. 16, p. 55.

28Barak, supra n. 1, p. 323.

29Brzldy, supra n. 16, p. 55.

30N. Emiliou, 7he Principle of Proportionality in European Law (Kluwer Law International

1996) p. 29.
31Barak, supra n. 1, p. 340.
32Brady, supra n. 16, p. 57.
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interests; (b) the abstract weights of the rights and public interests at stake; (c) an
assessment of the uncertainty regarding the epistemic preconditions for the
application of the rule in question.?® The epistemic uncertainty>® may concern
both empirical questions and normative implications. In other words, for being
proportionate in a narrower sense, the benefits of the regulation under review
must have a higher abstract value, greater intensity or higher probability than its
cost in terms of interference with fundamental rights.

Even though proportionality analysis and especially the balancing in the third
component is sometimes criticised for denying a special status to fundamental
rights®® and reducing them to mere public interests,?® we argue that the standard
structure of proportionality analysis should be understood as a universal standard
of review and also be applied by the courts during an emergency. This is so because
the rationale behind this structure, as interpreted by one of its most important
proponents — Robert Alexy,?” understands fundamental rights as legal principles®®
and thus guarantees their protection to the highest possible degree, even when it is
reasonable (or even necessary) to limit them because of collision with public
interests or other fundamental rights. Hence, we agree with Klatt and Meister,
who argue that proportionality analysis allows a reflection of the special status of
rights and their higher abstract weight compared to other public interests.* We
also agree with Barak, who notes that proportionality is a legal framework that

3R. Alexy, ‘Proportionality and Rationality’, in Jackson and Tushnet (eds.), supra n. 10, p. 17-18.

HEpistemic reliability concerns knowledge of phenomena, not phenomena per se (see R. Alexy,
‘Formal Principles: Some Responses to Critics’, 12 International Journal of Constitutional Law
(2014) p. 511 at p. 513-514).

3G.C.N. Webber, The Negotiable Constitution. On the Limitation of Rights (Cambridge
University Press 2009) p. 123.

36S. Tsakyrakis, ‘Proportionality: An Assault on Human Rights?’, 7 International Journal of
Constitutional Law (2007) p. 468 at p. 470.

3A. Barak (supra n. 1, p. 5) argues that ‘any study of proportionality must acknowledge Alexy’s
influence. His contribution to the understanding of proportionality rules and their development is
very significant’. The importance of Alexy’s work is also highlighted by e.¢. A.J. Menéndez and E.O.
Eriksen, ‘Introduction’, in A.J. Menéndez and E.O. Eriksen (eds.), Arguing Fundamental Rights
(Springer 20006) p. 1 at p. 1; M. Klatt, ‘Preface’, in M. Klatt (ed.), Institutionalized Reason. The
Jurisprudence of Robert Alexy (Oxford University Press 2012) p. v. at p. v.; J.-R. Sieckmann, ‘Preface’,
in J.-R. Sieckmann (ed.), Proportionality, Balancing and Rights. Robert Alexy’s Theory of Constitutional
Rights (Springer 2021) p. v. at p. v.

BAlexy, A Theory of Constitutional Rights, supra n. 10, p. 388.

%M. Klatt and M. Meister, ‘Proportionality — a Benefit to Human Rights? Remarks on the
I-CON Controversy’, 10 International Journal of Constitutional Law (2012) p. 687 at p. 690. For
further discussion ¢f'A. Young, ‘Proportionality is Dead. Long Live Proportionality’, in G. Huscroft
et al. (eds.), Proportionality and the Rule of Law: Rights, Justification, Reasoning (Cambridge
University Press 2014) p. 50; F. Urbina, A Critique of Proportionality and Balancing (Cambridge
University Press 2017) p. 111-112.
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must be filled with content, whereby ‘the component of proportionality szicto
sensu may well incorporate the notions of “rights as trumps”™.4°

Understanding fundamental rights as principles which should be protected to
the fullest extent possible is even more important during an emergency, when the
institutional guarantees of those rights, for example the separation of powers, and
checks and balances, are often weakened in the name of crisis management and
when fear or panic in society might blunt the vigilance of citizens.

THE PROBLEM OF EXCESSIVE STRINGENCY

One strong argument against the application of proportionality analysis during an
emergency is that it represents a too strict standard of review.*! In times of crisis,
this standard may prevent primary decision-makers from taking sufficiently
effective decisions to mitigate or avert the crisis. In other words, if the courts
applied proportionality analysis to emergency measures and decisions, they would
be ‘trespassing on legislative territory’#? since ‘balancing between competing
interests is the legislator’s job’.%?

To support this argument, let us examine examples of judicial decisions in
which the courts quashed or declared unconstitutional emergency measures as
disproportionate. The first case concerned a ban on public demonstrations in
Switzerland, which was adopted in the wake of the Covid-19 pandemic. The
Communauté genevoise d’action syndicale lodged a complaint against the ban,
and the case was brought before the European Court of Human Rights. By a
narrow majority of 4 votes to 3, the Court found a violation of Article 11(1) of the
European Convention (freedom of peaceful assembly). The first ground for
finding a violation of the Convention, but not relevant to the analysis here, was
the specific situation in Switzerland concerning the impossibility of effective
(in this case, timely) judicial review of executive measures.?> However, the Court
not only found a violation of Article 11 on procedural grounds (due to the
absence of a national remedy) but also focused on the measure’s disproportion-
ality. It therefore examined the nature of the restriction on the fundamental right

4OBarak, supra n. 1, p. 489.

41qurowska—Klosiriska, supra n. 8, p. 1037.

“2Barak, supra n. 1, p. 490.

Blbid.

4“ECtHR 15 March 2022, No. 21881/20, CGAS v Switzerland. For analysis, see S. Smet, ‘First
Violation in a COVID-19 Case: Communauté genevoise d action syndicale (CGAS) v. Switzerland ,
Strasbourg Observers, 9 May 2022, https://strasbourgobservers.com/2022/05/09/first-violations-in-
a-covid-19-case-communaute-genevoise-daction-syndicale-cgas-v-switzerland/, visited 13 February
2024.

BECtHR, supra n. 44, paras. 57-59.
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on the merits. The nature of the prohibition, namely because it was a prohibition
without exception, long-lasting and backed by a criminal sanction, and also
because, for example, the physical presence of employees in offices and factories
was not restricted in any way, whereas demonstrations outdoors were prohibited,
and because it interfered with an important freedom guaranteed by the
Convention,* led the majority of the judges to the conclusion that Switzerland
exceeded the ‘certain’ margin of appreciation that governments have in adopting
decisions during an emergency.*’

We leave aside a substantive assessment of whether the conditions set by the
Court were actually met and focus only on the basic characteristics of the argument.
The governments margin of appreciation in the decision was influenced only
insignificantly by the exceptional circumstances in spring 2020, when many doubts
existed about the nature of the risks arising from Covid-19 and the means of
combating the disease (i.e. by the epistemic uncertainty).®® Instead, the Court
focused on the nature of the total ban in comparison with other activities that were
not banned. Not surprisingly, this line of reasoning in proportionality analysis led to
a finding of a violation of the European Convention.

Similar reasoning has also been used by other courts in reviewing anti-pandemic
measures. In Germany, for example, in their judgment of 30 July 2020, the
Supreme Administrative Court (Verwaltungsgerichtshof) of Baden-Wiirttemberg in
Mannheim ruled that the obligation to test slaughterhouse employees twice a week
was contrary to the principle of proportionality.*’ The main reason for this was the
existence of possible alternative measures, namely the possibility of granting
exemptions from testing in individual cases (e.g. an employee who does not come
into frequent contact with other employees) or ordering testing only in justified
cases (e.g. an employee returning from holiday).”

The final case we highlight was decided by the Bavarian Supreme
Administrative Court (Bayerischer Verwaltungsgerichtshof) in Munich, which
ruled that it was illegal to ban parties and barbecuing in public places.’! The Court

“Ibid., para. 81.

47Smet (supra n. 44, p. 4) points to a change in the reasoning of the European Court of Human
Rights, which until then had recognised a wide margin of appreciation in deciding similar cases
concerning the conduct of governments during the Covid-19 pandemic rather than only a ‘certain’
margin of appreciation as in the present case.

“SThis may be surprising, as the Court acknowledged in the introduction to the merits of the
decision that ‘the threat to public health from COVID-19 was very serious and knowledge of the
characteristics and dangers of the virus was very limited in the eatly stages of the pandemic and
therefore States had to act quickly’: ECtHR, supra n. 44, para. 84 (authors translation).

“VGH Baden-Wiirttemberg 30 July 2020, 1 S 2087/20.

0Tbid., para. 64.

S'VGH Bavaria 1 September 2020, 20 NE 20.1754.
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identified a problem with this regulation in that the ban concerned all parties and
barbecuing regardless of the number of people present. In its judgment, the Court
stated that the act of barbecuing itself was not problematic as a risk of spreading
Covid-19. A large crowd, however, would be problematic, where individual
participants do not observe social distancing and where it would be almost
impossible to trace the participants if the disease were spread from this event.>?

One could disagree with these judgments since they are genuinely strict and
leave too narrow a space for the discretion of primary decision-makers and their
attempts to mitigate and avert a crisis. In line with this argument, it might be
appealing to favour the less stringent rational-basis test known from American
constitutional law>? or its alternative in the form of the unreasonableness doctrine

in British public law based on the Wednesbury case.?

THE DOWNSIDES OF ALTERNATIVE STANDARDS OF REVIEW

In this section, we argue and explain why alternative standards of review such as
those introduced above cause more harm than benefit. The aforementioned
examples clearly show that the stringency of proportionality analysis did not arise
from its standard structure (i.e. by the existence of the three components
described above), as the courts did not always need the third component (i.e.
proportionality stricto sensu) to declare the reviewed emergency measures illegal.
The true problem was that the courts did not reflect the specifics of the emergency,
and consequently were too stringent when they interpreted and applied the
individual components of proportionality analysis. Hence, changing the standard
structure of proportionality analysis (i.e. replacing it with significantly less
stringent standards of review, especially omitting the proportionality stricto sensu
test) is not necessary.

21bid., para. 36.

>30n the levels of scrutiny in American constitutional law, see E. Chemerinsky, Constitutional
Law. Principles and Policies, 6™ edn. (Wolters Kluwer 2019) p. 587-590.

4 Associated Provincial Picture Houses Ltd v Wednesbury Corpn [1948] 1 KB 223. The case
concerned the possibility of exemption from the ban on opening cinemas on Sundays, which was
subject to such conditions as the authority thought fit to impose under the Sunday Entertainment
Act 1932. In the present case, the exemption was made subject to the condition that children under
the age of 15 would not be admitted. The cinema operators considered this condition unreasonable,
but the court, in this case, confirmed that the standard of review is lower and limited to cases where
the decision is ‘so absurd that no sensible person could ever dream that it lay within the powers of
authority’. For details, see J. Mathews, ‘Reasonableness and Proportionality’, in P. Cane et al. (eds.),
The Handbook of Comparative Administrative Law (Oxford University Press 2020) p. 918 at p. 920;
P. Craig, ‘Unreasonableness and Proportionality in UK Law’, in E. Ellis (ed.), The Principle of
Proportionality in the Laws of Europe (Hart Publishing 1999) p. 85 at p. 94-99.
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The problem, however, with such less stringent standards of review is that they
may not sufficiently protect certain rights under restrictive emergency measures.
One can imagine such measures that may not be unreasonable to avert a crisis, but
they may interfere fundamentally with individual rights. An illustrative example is
the strict lockdowns applied in China until the end of 2022 under a dynamic
Covid-zero strategy.” These measures would probably pass a rational-basis test,
but they interfere with fundamental rights in an extreme manner.’® This is
because the less stringent standards of review typically exclude the third
component of the standard structure of proportionality analysis (i.e. the
proportionality szricto sensu) and are thus not capable of capturing even the most
absurd (extremely disproportionate) infringements of fundamental rights when
they can be interpreted as broadly reasonable means to somewhat legitimate
governmental objectives (or public interests).

Finally, attempts to create and apply new review standards generally
undermine citizens’ legal certainty. This can be counterproductive, especially
during a crisis generally characterised by a high degree of overall uncertainty in
society. Any new standard of review created by a court in deciding a particular case
will raise two issues. First, uncertainty will arise in the disputing parties as to
which of the already existing standards of review will be applied in their case,
especially in borderline situations where the choice of an appropriate standard of
review is not entirely clear. Second, uncertainty as to whether the court will create
and apply yet another newly created standard of review, especially in cases which
do not fall into one of the previously established categories of situations with
already assigned appropriate standards of review.

To summarise this argument, we agree that applying proportionality analysis
as a standard of review during an emergency might be too restrictive to primary
decision-makers and consequently jeopardise the purpose of the emergency
measures issued to mitigate and avert the crisis which necessitated the emergency
in the first place. Unlike normal situations, crises often require timely and decisive
action from primary decision-makers to be averted. Primary decision-makers have
only a narrow window to gather the relevant data, run important analyses and
balance competing interests before they are urged to issue a decision. It follows
that the legislature and executive are often forced to adopt emergency measures or
other decisions under conditions of uncertainty concerning both the risks posed
by the existing or impending disaster and the consequences of the emergency

7. Liu et al., ‘Perspectives: The Dynamic COVID-Zero Strategy in China, 4 China CDC
Weekly (2022) p. 74 at p. 74, J. Cai et al., ‘Modelling Transmission of SARS-CoV-2 Omicron in
China, 28 Nature Medicine (2022) p. 1468 at p. 1468.

56¢f7. Li et al., ‘Active Case Finding with Case Management: The Key to Tackling the COVID-
19 Pandemic’, 396 The Lancet (2020) p. 63 at p. 63-64.
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measures they are adopting. Given a certain degree of uncertainty and seriousness
(which varies between different emergencies and also within each emergency as it
evolves), it is objectively more difficult for empirical premises to be based on
unquestionable facts supported by scientific evidence. Consequently, an
emergency always establishes a more or less modified context in which primary
decision-makers should be afforded a correspondingly greater degree of discretion
than under normal circumstances.’’

However, such discretion (although broad) cannot be unlimited, even in these
extraordinary circumstances. Klatt and Schmidt, for example, recall the famous
judgment of the German Federal Constitutional Court, which found section 14(3)
of the German Aviation Security Act unconstitutional. According to this law, a
hijacked plane with passengers can be shot down by a public authority if the plane
could be used as a weapon and if its destruction is the only effective way of
preventing this threat. The Court quashed the relevant provisions of the law because
it believed the act would give public authorities too broad discretion. Since no one
may know for certain whether the crew or passengers of the plane will eventually
regain control and therefore whether the plane will actually be used as a weapon, we
are dealing with a high degree of epistemic uncertainty. The problem, however, was
that the Act a priori (automatically) entrusted public authorities with unlimited and
uncontrolled discretion to shoot down the aircraft; it thereby excessively interfered
with the right to life and dignity of the people on board.’®

In the context of an emergency, the key task then is finding an acceptable
degree of public discretion in the face of epistemic uncertainty, i.e. how to strike
an appropriate balance between the effectiveness of primary decision-makers and
the protection of fundamental rights. Applying proportionality analysis as if a
normal situation existed would limit discretion too extensively and thus prevent
primary decision-makers from effectively averting the crisis. They would be
allowed to act only when it is very likely that the measure or decision would lead
to the intended objective (i.e. when the epistemic uncertainty is almost non-
existent). In the aforementioned case, it would mean shooting down the hijacked
aircraft just a few seconds before it struck the skyscrapers in the city centre.
However, abandoning proportionality analysis and replacing it with any of the
aforementioned alternatives would leave primary decision-makers with almost
unlimited discretion and consequently jeopardise fundamental rights beyond an
acceptable margin. Primary decision-makers would be allowed to act whenever a

7M. Klartt and J. Schmidt, ‘Epistemic Discretion in Constitutional Law’, 10 International
Journal of Constitutional Law (2012) p. 69 at p. 72; Brady, supra n. 16, p. 67.

8BVerfG 15 February 2006, 1 BvR 357/05, Lufisicherheitsgesetz. For a discussion concerning the
argument of uncertainty ¢fibid., p. 75. For a discussion concerning the dignitary argumentation in
this case ¢f F. Hordk, ‘Human Dignity in Legal Argumentation: A Functional Perspective’, 18
EuConsr (2022) p. 237.
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reasonable assumption exists that the measure or decision would lead to the
intended objective (i.e. when the epistemic uncertainty is almost absolute). In our
case, it would mean shooting down the aircraft as soon as reasonable suspicion
exists that it has been hijacked.

Hence, a proper (balanced) solution to this issue rests in maintaining the
standard structure of proportionality analysis but adjusting how the courts apply
its individual components rather than altering or replacing it entirely.

THE PRINCIPLE OF IN DUBIO PRO LIBERTATE FOR NORMAL
CIRCUMSTANCES

Before any adjustment in the application of proportionality analysis, it is necessary to
show how it functions under normal circumstances. If we examine the
aforementioned examples of judicial review of emergency measures, we can conclude
that they were all driven by the same (and in normal circumstances perfectly
legitimate) underlying logic: in a situation of uncertainty over whether the regulation
under review is suitable, necessary or proportionate stricto sensu, the courts favour
fundamental rights over governmental objectives (and interests to adopt such a
regulation). Let us refer to this logic as the principle of in dubio pro libertate.

A typical way of expressing this principle in proportionality analysis is through
the weight formula created and popularised by Robert Alexy. The formula
includes: (a) the intensity of intervention on fundamental rights and the degree of
fulfilment of conflicting rights and public interests; (b) their abstract weights; and
(c) the degree of reliability of empirical and normative premises (i.e. epistemic
uncertainty).”” According to Alexy, a strict relationship exists between the
categories of intensity of intervention and epistemic uncertainty and leads to
formulation of the second law of balancing. According to this rule, ‘the more
heavily an interference with a constitutional right weighs, the greater must be the
certainty of its underlying premises’.°

If the courts apply proportionality analysis under normal circumstances, then
the primary decision-makers (i.e. the legislature and the executive) carry the
burden of proof in each component of its standard structure. The primary
decision-maker is thus required to argue and prove that: (a) the adopted law or
decision is suitable for achieving a legitimate purpose; (b) no other equally
effective and less restrictive alternative is available for achieving this purpose; and

For details see R. Alexy, Law’s Ideal Dimension (Oxford University Press 2021) p. 154-174;
Klatt and Meister, supra n. 1, p. 10-13.

6OAIexy, A Theory of Constitutional Rights, supra n. 10, p. 418. See also ]. Rivers, ‘Proportionality,
Discretion and the Second Law of Balancing’, in G. Pavlakos (ed.), Law, Rights and Discourse. The
Legal Philosophy of Robert Alexy (Hart Publishing 2007) p. 167.

https://doi.org/10.1017/51574019624000051 Published online by Cambridge University Press


https://doi.org/10.1017/S1574019624000051

Proportionality during Times of Crisis 41

(c) the benefits in achieving this purpose outweigh the interference with
fundamental rights by this law or decision. Uncertainty in any of these points
should result in the primary decision-maker losing the case. In other words, the
more intensively the courts apply the principle of in dubio pro liberate in their
review, the less room there is for democratic or expert decision-making
(discretion) by the primary decision-maker.°!

Indeed, it was the principle of in dubio pro libertate which led the courts in the
aforementioned cases to their ultimate decisions. In the cases of public
demonstration and barbecuing, the courts correctly found that while the
restriction on rights under the reviewed anti-pandemic measures were certain,
their benefits to public health were often only assumed according to the
knowledge at that time. The courts on the one hand knew that both bans
significantly interfered with fundamental rights, but on the other hand they were
not (and at that time could not possibly be) certain of how these bans would serve
the purpose of protecting public health against Covid-19.

Similarly, in the cases of barbecuing and testing employees, the courts knew
with certainty that the measures under review were significantly more restrictive
on fundamental rights than their hypothetical alternatives (i.e. banning only
larger gatherings which could become overcrowded, and mandatory testing of
employees under specific circumstances only, such as when the employee returns
from holiday). However, the courts could not possibly be certain in how effective
those less intrusive alternatives would be in protecting public health against
Covid-19.

Finally, specifically in the case of public demonstrations, the court could not
possibly be certain whether a ban on public demonstrations would be suitable for
protecting the public health against Covid-19 at all, especially when people could
freely meet (and thus infect) each other in indoor areas such as offices and factories.

This demonstrates that the principle of in dubio pro liberate, although necessary
and desirable to adequately protect fundamental rights in normal cases, often
leads to an overly strict application of proportionality analysis in emergency cases
because the courts cite uncertainty (inevitable in such cases) as a strong argument
against any emergency measures and decisions taken by primary decision-makers.

THE PRECAUTIONARY PRINCIPLE FOR EMERGENCIES

We therefore suggest that proportionality analysis during times of crisis should be
governed by a different underlying principle, namely the precautionary principle,
which states the opposite: if it is uncertain whether the emergency measure or

°1D. Dann, ‘Verfassungsgerichtliche Kontrolle gesetzgeberischer Rationalitit’ [Constitutional
Review of Legislative Rationality], 49 Der Staat (2010) p. 630 at p. 640.
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decision under review is suitable, necessary or proportionate in the narrower
sense, the precautionary principle favours the governmental objective (to mitigate
and avert the crisis) over fundamental rights.

The precautionary principle (Vorsorgeprinzip, i.e. ‘the principle of taking care
before we act’) was first applied in German environmental protection policy in the
1970s,°* and has been widely adopted in international environmental law®? since
the Rio Declaration on Environment and Development, which states: ‘In order to
protect the environment, the precautionary approach shall be widely applied by
States according to their capabilities. Where there are threats of serious or
irreversible damage, lack of full scientific certainty shall not be used as a reason for
postponing cost-effective measures to prevent environmental degradation’.%*
Although the precautionary approach ‘stands in opposition to the idea —
previously widely accepted — that measures to address environmental threats
ought only to be adopted where there exists firm scientific evidence establishing a
likelihood of harm’,> a consensus has been reached on its basic premise that it is
desirable to take preventive action to avoid environmental damage.®®

Today, the precautionary principle is applied in areas which extend beyond
environmental protection,®” and it is understood as ‘a principle of public decision-
making that requires decision-makers in cases where there are “threats” of
environmental or health harm not to use lack of full scientific certainty as a reason
for not taking measures to prevent such harm’.’® To analyse this principle in more
detail, we can say that it should be applied especially in situations characterised by
a sufficient risk of harm.

To determine whether the risk of harm is sufficiently high, the uncertainty
created by the risk should be evaluated. The risk can be thought of as ‘a situation

62M. Adams, “The Precautionary Principle and the Rhetoric behind it’, 5 Journal of Risk Research
(2002) p. 301 at p. 303.

63D, Bourguignon, The Precautionary Principle. Definitions, Applications and Governance
(European Parliament Research Service 2016) p. 5.

%United Nations, ‘Report of the United Nations Conference on Environment and
Development, Rio de Janeiro, 3-14 June 1992’, A/CONF.151/26/Rev.]l (Vol. 1), January 1993,
https://www.un.org/esa/dsd/agenda21/Agenda%2021.pdf, visited 13 February 2024, p. 6.

65]. Peel, ‘Precaution’, in L. Rajamani and J. Peel (eds.) 7he Oxford Handbook of International
Environmental Law, 2™ edn. (Oxford University Press 2021), p. 302 at p. 302.

%Tbid., p. 303.

67 Adams, supra n. 62, p. 301. Indeed, considerations of the risks associated with human activity
have accompanied the entire existence of mankind, long before the term ‘risk management’ was
coined. See J. Zander, The Application of the Precautionary Principle. Comparative Dimensions
(Cambridge University Press 2010) p. 9-10.

8. Fischer et al., Tmplementing the Precautionary Principle: Perspectives and Prospects’, in
E. Fischer et al. (eds.), Implementing the Precautionary Principle: Perspectives and Prospects (Edward
Elgar 2006) p. 1 at p. 2.
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or event in which something of human value (including humans themselves) has
been put at stake and where the outcomes are uncertain’.®” Uncertainty relates to
several aspects of risk. Andreas Klinke et al. state that uncertainty includes the
uncertainty of:

variability ... of individual responses to an identical stimulus among the
individual targets within a relevant population, measurement errors or
uncertainties of modelling, indeterminacy resulting from a genuine stochastic
relationship between cause and effect(s), lack of knowledge resulting from
ignorance or ... exclusion from external influences.”

Factors related to uncertainty include complexity, defined as the ‘difficulty of
identifying and quantifying causal links between a multitude of potential
candidates and specific adverse effects’,”! and ambiguity, understood as a ‘variety
of (legitimate) interpretations based on identical observations or data
assessment’.”? Another important factor is the seriousness of a risk, namely,
the extent of impending harm to a protected interest (e.g. human health or the
environment).”?

It follows that the less we know about a given situation (i.e. uncertainty) and
the greater the potential harm to the protected interests (i.e. seriousness), the
more ground for applying the precautionary principle, which is the ‘rational and
prudent response in a face of uncertainty’.’* Since the very essence of an
emergency (as defined in the first section) is a higher degree of uncertainty and
seriousness (objectively caused by the existent or impending disaster) compared to
the normal situation, the reason to apply the precautionary principle in these
situations is especially persuasive.

In line with our definition of emergency and normality as ideal ends of a scale
rather than realistic situations, we emphasise that it would be a misperception to
understand the iz dubio pro libertate principle and the precautionary principle as
mutually exclusive. On the contrary, in any real-life situation, both principles
apply to a certain extent, depending on the uncertainty and seriousness of the

9Zander, supra n. 67, p. 10; ¢f C.C. Jaeger et al., Risk, Uncertainty and Rational Action
(Earthscan 2001) p. 17.

70A. Klinke et al., ‘Precautionary Risk Regulation in European Governance’, 9 Journal of Risk
Research (2006) p. 373 at p. 378-379.

"bid., p. 379.

721bid., p. 379-380.

731bid., p. 378.

740. Renn et al., “The Application of the Precautionary Principle in the European Union’,
Researchgate, May 2003, https://www.researchgate.net/publication/272086042_The_Application_
of_the_Precautionary_Principle_in_the_European_Union, visited 13 February 2024, p. 5.
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situation. In other words, the higher the degree of uncertainty and seriousness (i.e.
the further we move on the scale from normality to emergency), the more
significant the role of the precautionary principle. Emergency can thus be
operationalised as a situation in which the precautionary principle (by a certain
margin given by the uncertainty and seriousness) prevails over the principle of i
dubio pro libertate (i.e. the situation is placed closer to emergency than to
normality on the normality/emergency scale).

To continue with our argument, we suggest that the standard structure of
proportionality analysis should be applied even during times of crisis (i.e.
in situations operationalised above), but each of the three components in this
structure should be (to a degree depending on an intensity of a crisis) adjusted to
the precautionary principle to better reflect the epistemic uncertainty given by
that crisis. We refer to this form of proportionality analysis as precautionary
application of proportionality analysis. We believe that this solution removes the
objection that proportionality analysis is too strict and makes it impossible to
respond adequately to a crisis characterised by a high degree of uncertainty. At the
same time, it also preserves the structure of proportionality analysis and ensures
that individual rights are not encroached beyond that which is necessary, and that
rights and public interests are balanced.

This solution is preferable to the alternative proposed by Meflerschmidt, who
suggested that ‘the precautionary principle has no precedence over the principle of
proportionality. ... Nevertheless, the precautionary principle may prevail against
the proportionality test.”> This would mean that the proportionality principle and
the precautionary principle would be applied separately and then balanced against
each other. We believe that it is safer to transparently adjust the parameters of the
individual components of proportionality analysis to emergencies in advance
rather than to apply the proportionality analysis as if a normal situation existed
and then challenge and modify its results because they may appear too strict. In
other words, the precautionary principle can and should be integrated into the
proportionality test itself, rather than being balanced against it (and potentially
prevailing against it). We believe that any ex posr modification of the results
should be rejected since it could mean ‘watering down the principle of
proportionality’”® and thereby weakening the level of fundamental rights
protection in emergencies.

>MeRerschmidt, supra n. 8, p. 288-289.

76]. Grogan, ‘COVID-19, Rule of Law and Democracy: Analysis of Legal Responses to a Global
Health Crisis’, 14 Hague Journal on the Rule of Law (2022) p. 349 at p. 362; ¢f N.B. Selanec,
‘COVID-19 and the Rule of Law in Croatia: Majoritarian or Constitutional Democracy?’,
Verfassungsblog, 27 April 2021, https://verfassungsblog.de/covid-19-and-the-rule-of-law-in-croatia-
majoritarian-or-constitutional-democracy/, visited 13 February 2024.

https://doi.org/10.1017/51574019624000051 Published online by Cambridge University Press


https://verfassungsblog.de/covid-19-and-the-rule-of-law-in-croatia-majoritarian-or-constitutional-democracy/
https://verfassungsblog.de/covid-19-and-the-rule-of-law-in-croatia-majoritarian-or-constitutional-democracy/
https://doi.org/10.1017/S1574019624000051

Proportionality during Times of Crisis 45

PRECAUTIONARY APPLICATION OF PROPORTIONALITY ANALYSIS

This section focuses on specifically how the precautionary application should
adjust the use of individual components in proportionality analysis.

Suitability test

In a suitability test, the problem of applying this component of proportionality
analysis during an emergency lies in the novelty of the crisis and the related
unfeasibility of clearly determining the extent to which a particular measure will
contribute to a legitimate aim. In normal situations, a consensus stems from the
principle of in dubio pro liberate that marginal contribution alone is insufficient.””
However, in exceptional situations, which should be governed by the
precautionary principle, the required degree of certainty on the suitability of a
measure should be reduced.”® To pass the suitability test, the measure or decision
under review no longer needs 7o be suitable. On the contrary, it is sufficient for it o
not be manifestly unsuitable. Consequently, the negative consequences of
uncertainty in the ability to contribute to the legitimate aim shift from the
proponents of the measure or decision under review (i.e. a primary decision-
maker) to its opponents.

Put differently, the courts should not quash or declare illegal any emergency
measure or decision unless it is very likely (based on the already available data and
evidence) that it cannot contribute to the legitimate aim in any way. It follows that
with more reliable and abundant data (i.e. less epistemic uncertainty), the easier it
should be to prove that a measure is manifestly unsuitable and thus the stringency
of the suitability test increases. In the aforementioned public demonstrations case,
if the court used the precautionary application of proportionality analysis, it
would have to consider the ban of public demonstrations suitable unless it was
very likely that it would not at all contribute to the protection of public health
against Covid-19. This would have been extremely difficult at the beginning of the
Covid-19 crisis since little to no information was available on how quickly the
virus spread and what could be regarded a safe distance between people to prevent
transmission of the disease. An extreme, manifestly unsuitable alternative to the
analysed case would be, for example, banning public demonstration and protest in
a virtual space, which enables people to participate from the safety of their homes.

After several months of gathering scientific data, however, proving little to no
contribution of the ban to public health would become easier, and thus the

7"Barak, supra n. 1, p. 310.
78¢f Y. Arai-Takahashi, ‘Proportionality’, in D. Shelton (ed.), The Oxford Handbook of
International Human Rights Law (Oxford University Press 2013) p. 447 at p. 452.
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uncertainty which initially favoured the primary decision-maker’s discretion
would become a less significant factor. As the degree of uncertainty decreases over
time, the measures which would have passed a suitability test (as not manifestly
unsuitable) at the beginning of the crisis would be more likely quashed or declared
illegal. Consequently, the varying degree of what is ‘manifestly unsuitable’
guarantees the highest possible protection of fundamental rights at any given
moment, based on the current level of epistemic uncertainty and seriousness of a
given emergency.

We would also like to emphasise that the (less stringent) precautionary
application of proportionality analysis should be used only to review the measures
and decisions designed to mitigate or avert a crisis. Other measures or decisions
(even though adopted during an emergency) should be reviewed using the normal
proportionality analysis governed by the principle of in dubio pro libertate. In this
sense, the burden of proof whether the measure or decision under review
genuinely targets crisis mitigation remains with the primary decision-makers.

Necessity test

In the necessity test, the restrictions on rights caused by the measures or decisions
under review are required under normal circumstances to be narrowly tailored to a
legitimate purpose.”” More specifically, it must be shown (in accordance with the
principle of in dubio pro liberrate) that an equally effective yet less restrictive
alternative measure or decision is not available. The aforementioned cases of
barbecuing and testing employees show that it is difficult to argue for the strict
necessity of measures taken during times of emergency. There is too little
knowledge and time (i.e. too much uncertainty) to conduct all the appropriate
analyses which would prove that any hypothetical alternative measure or decision
is either less effective or at least equally intrusive to fundamental rights as the
measure under review.

Hence, we argue that, as with the suitability test, the courts should instead
follow the precautionary principle and quash or declare illegal only those
emergency measures or decisions which are manifestly unnecessary, thus leaving
sufficient space for the discretion of primary decision-makers.8° Again, as a result
of the precautionary application, the negative consequences of uncertainty shift
from the primary decision-makers to the opponents of the measure or decision

7°T.E. Sullivan and R.S. Frase, Proportionality Principles in American Law: Controlling Excessive
Government Actions (Oxford University Press 2009) p. viii; Barak, supra n. 1, p. 333.

80Lachmayer, supra n. 8, p. 54. For details on sovereign prerogative and legality, see A. Sarat,
‘Introduction: Towards New Conceptions of the Relationships of Law and Sovereignty under
Conditions of Emergency’, in A. Sarat (ed.), Sovereignty, Emergency, Legality (Cambridge University
Press 2010) p. 1 at p. 1.
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under review. Hence, in the cases of barbecuing and testing employees, the courts
should consider the measures under review necessary unless it was very likely
(based on the already available data and evidence) that less intrusive hypothetical
alternatives, (e.g. permitting public barbecues but requiring a safe distance of
three meters between people; mandatory testing of employees in specific
situations only) would truly be at least equally effective in protecting the public
health against Covid-19. As with the suitability test, it can be assumed that more
reliable data on Covid-19 would be gained over time (e.g. that the Covid-19 virus
is unlikely to be transmitted at distances of more than two meters between
people), reducing the level of uncertainty and thus the discretion of primary
decision-makers, and the stringency of proportionality analysis would thus
gradually increase. Consequently, the measures would have had a much higher
chance of passing the necessity test (as not manifestly unnecessary) at the
beginning of the Covid-19 pandemic than after several months or years had
passed, and thus, because of the varying degree of what is ‘manifestly unnecessary’,
the fundamental rights would have been protected to the maximum extent
possible at any given moment, based on the current level of epistemic uncertainty
and seriousness of a given emergency.

The consequence of the precautionary application of the first two components
of proportionality analysis (i.e. suitability and necessity tests) is an important
change from normal proportionality analysis. The first two components of
proportionality analysis are often referred to as threshold criteria. This means that
from the court’s perspective no balancing is done at this stage (i.e. the relative
importance of the legitimate purpose being pursued and of the fundamental rights
being restricted does not play a role), but rather a search for a threshold where the
regulation under review passes the test.! However, due to the changes (typically
decrease) in overall epistemic uncertainty over time, both thresholds become
fluid, as they have to be determined in each individual case by balancing the
degree of uncertainty, the seriousness of the crisis, and intensity of interference
with fundamental rights.

Proportionﬂ[ily stricto sensu test

The final component in proportionality analysis, which is usually understood as its
core, is the proportionality stricto sensu test, which attempts to balance conflicting

81Barak, supra n. 1, p. 338; M. Pearson, Proportionality, Equality Laws, and Religion: Conflicts in
England, Canada, and the USA (Routledge 2017) p. 67. For alternative views ¢f Rivers, supra n. 16,
p. 195; C. Chan, ‘Proportionality and Invariable Baseline Intensity of Review’, 33 Legal Studies
(2013) p. 1 at p. 8; D. Bilchitz, ‘Necessity and Proportionality: Towards a Balanced Approach?’, in
L. Lazarus et al. (eds.), Reasoning Rights: Comparative Judicial Engagement (Hart Publishing 2014)
p. 41 at p. 58.
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rights and public interests.3” The context of an emergency affects only some of the
basic criteria included in Alexy’s weight formula.®’

The intensity of interference of the measures and decisions under review with
fundamental rights and the reliability of the empirical and normative premises
concerning this interference are generally unaffected by emergency circumstances.
Using the cases of public demonstration and public barbecuing as examples, the
level of certainty in the intensity of the measures’ interferences with the freedom
of peaceful assembly and the freedom of movement and personal autonomy
remains the same regardless of whether we ask these questions under normal or
emergency situations.

The abstract weights of fundamental rights and public interests also remain
unchanged. This is because the characteristic feature is abstractness, which
requires looking beyond the specific context of each individual case. However, it
can be expected that rights and interests jeopardised during an emergency (e.g.
right to life, public health, or national security) are among the central values
protected by constitutions and international treaties, and therefore their abstract
weights will often be particularly high.

It follows that the context of an emergency will significantly affect the reliability of
the empirical and normative premises concerning the degree of fulfilment of rights
and public interests which the emergency measures and decisions under review seek
to protect. Again, using the aforementioned cases of public demonstration and
barbecuing as examples, it is very difficult (or almost impossible) to assess how much
and how likely bans on public demonstration or barbecuing will fulfil the
fundamental right to life or the interest in protecting public health, especially with the
limited data available at the beginning the pandemic.

The issue of epistemic reliability (uncertainty) is specifically discussed by Klatt
and Schmidt, who suggest that among the various options for assessing the intensity
of interference with a fundamental right, the option that is potentially the most
intense, i.e. the most pessimistic, should be selected as the reference criterion.
Consequently, in contrast to an optimistic option, the potentially most intrusive
interference with rights is considered, thereby protecting the essence of those rights
against the most intrusive restrictions. However, this approach contains a problem,
which the authors correctly point out: ‘the most pessimistic classification involves
the risk of incapacity [of the primary decision-makers] to act’.®> Therefore,
according to the authors, it is necessary to combine an assessment of the most

82Barak, supra n. 1, p. 340. For the relationship between the balancing and other components in
the proportionality analysis, see Klatt and Meister, supra n. 1, p. 70-72.

83R. Alexy, ‘Proportionality and Rationality’, in Jackson and Tushnet (eds.), supra n. 10, p. 17-18.

84Klatt and Schmids, supra n. 57, p. 79-80.

5Ibid., p. 80.
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pessimistic cases with the most probable ones.3¢ Thus, it is not enough to consider
the most pessimistic option if it would also be extremely unlikely.

When applying this rule to the entire balancing exercise (i.e. to both sides of the
equation), we can say that the conflicting right or public interest that we seek to
fulfil also has its most pessimistic variant (i.e. that the regulation in question was not
adopted and did not protect the aforementioned rights and interests at all) and at
the same time the most probable variant of harm to the conflicting right or public
interest which could be caused by not adopting the concerned regulation. However,
this rule cannot be successfully applied during an emergency because, as explained
above, the epistemic uncertainty caused by the crisis is too high for the court to even
identify the most probable pessimistic variant not to mention its application as the
reference criterion in the balancing exercise. In other words, it would be extremely
difficult to determine the seriousness and likelihood of the danger to public interest
which collides with fundamental rights by not adopting the emergency measure.
This is why the two criteria of ‘emergency’ are intertwined: the less we know about
the nature of the existing or impending disaster (i.e. the greater the uncertainty), the
more severe the consequences we should expect if no emergency measures are
adopted (i.e. the greater the perceived seriousness). Similarly, determining the
benefit of the measure in terms of protecting fundamental rights which collide with
public interest would also be challenging.?’

Hence, the only means of avoiding the vast majority of (if not all) emergency
measures being quashed or declared illegal due to the fact that their benefits are
too uncertain, we suggest the precautionary application of the proportionality
analysis also for the proportionality stricto sensu test. As in the two aforementioned
tests, precautionary application would shift the negative consequences of
uncertainty from the primary decision-makers to the opponents of the emergency
measure or decision under review. An emergency measure or regulation should
therefore pass the test unless it is manifestly disproportionate rather than
proportionate. Hence, in the same manner as the two previous tests, the courts
should consider an emergency measure or decision proportionate unless it is very
likely (based on the already available data and evidence) that the harm it causes to
the fundamental rights it interferes with outweighs its benefits in terms of the
protection of colliding fundamental rights or public interests. The stringency of
the test would once again gradually increase as more reliable data become available
to the courts over time.

Examining the cases of public demonstration and barbecuing for the last time,
both measures would most probably pass the precautionary application of
proportionality analysis as not manifestly disproportionate stricto sensu at the

80 bid.
$7Ibid., p. 85.
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beginning of the pandemic, since the courts would have limited information
about the contagiousness and mortality rate of the Covid-19 disease. Therefore, it
could not be proven that the harm to fundamental rights affected by the ban
outweighs the benefits of the measures under review (perhaps the virus spreads
rapidly at these events and consequently kills thousands of people). However, after
several months (i.e. after people receive vaccination or people infected with the
disease become more immune), the courts could exclude this pessimistic option as
extremely unlikely and reach the opposite conclusion of the balancing exercise
and quash or declare the emergency measures in question illegal, thus again using
the varying degree of what is ‘manifestly disproportionate stricto sensu’ to protect
fundamental rights to the maximum extent possible at any given moment based
on the current level of epistemic uncertainty and seriousness of a given emergency.

CONCLUSION

In this article, we argue that proportionality analysis should be applied even
during times of crisis, but provided that each component of its standard structure
is adjusted to the precautionary principle. This proposed solution strikes a more
appropriate balance between two undesirable extremes.

The first extreme is to review emergency measures and decisions as if under a
normal situation. This leads to excessively stringent review and the vast majority of
emergency regulations being quashed or declared illegal since their (certain)
negative effects generally outweigh their (uncertain) benefits. Consequently, the
primary decision-makers would be left incapable of averting the crisis.

The opposite extreme is to abandon the application of proportionality analysis
and replace it with a lower standard of review which generally excludes the
proportionality stricto sensu test from its structure. As a result, the vast majority of
emergency measures or decisions would pass the review since they generally have a
rational connection with the aim of mitigating or averting the crisis. This would
give the main decision-makers almost unlimited discretionary powers and deprive
citizens of adequate protection of their fundamental rights.

The aim of this article was to theoretically describe and explain the general
logic behind the precautionary application of proportionality analysis which
makes our findings broadly applicable. The proposed adjustment of the three
components of proportionality analysis allows adaptation of the stringency of
proportionality analysis to the variations in crisis severity and fluctuating degree of
epistemic uncertainty. The resulting adjusted proportionality analysis can be safely
applied in judicial review under any type or stage of emergency. A downside of this
approach, however, is that we did not include specifics related to individual
countries and their legal systems into our consideration. Future research should
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therefore focus on how states of emergency or crisis management are regulated in
individual countries and how precisely the general logic described in this article
should be applied to those countries.

Another limitation of this article is that we have not addressed the procedural
aspects of proportionality analysis. Given the different consequences of epistemic
uncertainty caused by application of the precautionary principle, it is possible that
the burden of proof for the individual components of proportionality analysis
shifts compared to normal circumstances. Future research should therefore
examine which party to a dispute needs to argue and prove what and to what
extent (i.e. the burden of proof) within each component of proportionality
analysis in order to be successful before a court.
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