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LAW AND EVOLUTIONARY THEORY

From “Evolutionary Theory and Law” to a “Legal
Evolutionary Theory”

By Mauro Zamboni”

A. Introduction

Evolutionary theories have always been treated by legal scholars as a sort of cousin
to the legal theoretical family, both in Europe and the United States. They are nice
theories, they tell interesting stories, you sometimes listen to what they have to say
and when among friends, you may even quote them. However, in the modern
mononuclear family, when it is time to tackle important issues and reach important
decisions, or simply to celebrate some success stories, these cousins are often left
outside the door, being simply “relatives” and not part of the legal family in the
proper sense. A former evolutionary scholar strikingly stated in a manner that can
be seen as representative of the general skepticism towards the evolutionary
approach of a large segment of the legal family, “Legal scholarship should not be so
timid as to depend on others for its theoretical models. We might take our
inspiration where we find it, but we should build our theories within our own
discipline, constrained only by the data that defines it and the criteria of quality
appropriate to it.”? The main objective of this article is to take the first step towards

" Research Associate at The Collaborative Research Centre 597 “Transformations of the State” (University of
Bremen-Germany), email: mauro.zamboni@sfb597.uni-bremen.de. I would like to deeply thank Gralf-
Peter Calliess, Jorg Freiling and Laura Carlson for their many and invaluable comments on earlier drafts.
I would also deeply thank Jakob Heidbrink for his very thoughtful criticisms. Finally I also thank all the
participants at the joint conference “Law, The State, and Evolutionary Theory” (5 October 2007,
University of Bremen -Germany), organized by the Collaborative Research Centre 597 (Project A4:
Transformations of Commercial Law) in collaboration with The German Law Journal, and at the “Project
A4: Research Seminar” at the Collaborative Research Centre 597 (10 December 2007) for their comments to
earlier drafts of this article.

T Michael B. W. Sinclair, Evolution in Law: Second Thoughts, 71 UNIVERSITY OF DETROIT MERCY LAW
REVIEW 31, 58 (1993). See also Oliver Wendell Holmes, Law in Science and Science in Law, 12 HARVARD
LAW REVIEW 443, 447 (1899). See, e.g., Brian Leiter & Michael Weisberg, Why Evolutionary Biology is (so
Far) Irrelevant to Law, 81 THE UNIVERSITY OF TEXAS SCHOOL OF LAW -PUBLIC LAW AND LEGAL THEORY
RESEARCH PAPER 48 (2007), available at: SSRN: http://ssrn.com/abstract=892881, last accessed: 15
January 2008; or Owen D. Jones, Law and Evolutionary Biology: Obstacles and Opportunities, 10 JOURNAL OF
CONTEMPORARY HEALTH LAW AND POLICY 265, 265 (1994). But see Donald E. Elliott, The Evolutionary
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making evolutionary theory “our own discipline,” by elevating evolutionary theory
from the status of “cousin” to one of “sibling” (or at least “in-laws”) of the legal
family. The focus in particular is to understand why, despite the fact that the
evolutionary theory approach to law (or “evolutionary theory and law”) has been
present quite a while in the legal scholar’s discussion, the legal world at large has
left it at the front step of the legal house.? Based on this analysis, the task is also to
evaluate whether it is possible, after certain adjustments, to invite evolutionary
theory into the larger family of legal thinking, in particular as part of the legal
theories of law-making (as “legal evolutionary theory”).

This article, comprising five parts, starts with a brief clarification of certain concepts
used in this work. The second part presents certain essential aspects of how
evolutionary theory has a research program similar to the one each legal theoretical
approach has to law-making. The centerpiece of this work, the third and fourth
parts, proceeds to point out not only how legal theory and evolutionary approach
can be functional with respect to each other, but also why evolutionary theory,
though having been around for such a long time, has never been fully accepted by
the legal world. The reason is found in particular in the tendency of most
evolutionary approaches to produce only descriptions of legal evolutions (also
including predictions of possible future paths of development), while neglecting
one fundamental component essential and invoked by legal actors: the normative
component. Finally, the fifth part highlights that the adjustment suggested in this
work does not aim at radically changing the very nature of the evolutionary
approach. On the contrary, all three steps characterizing the change of the law
according to the current evolutionary theory (variation, selection and retention)
reserve to the normative proposals a fundamental role.

Before beginning the investigation, a final clarification as to the goal of this article
has to be pointed out. As stressed by many critiques, it is possible to detect in most
of the evolutionary approaches to the law some hidden normative components.?
For example, when using statements such as “legal uniformity... should to a large
extent come about in an organic way,” evolutionary scholars implicitly assume a
normative proposal (i.e. that “the organic way ought to be pursued”) while, at the

Tradition in Jurisprudence, 85 COLUMBIA LAW REVIEW 38, 38 (1985); or ALLAN C. HUTCHINSON, EVOLUTION
AND THE COMMON LAW 10 (2005): “The evolutionary methodology of the common law is defended and
celebrated by almost all traditional jurists and lawyers.”

2 See PETER STEIN, LEGAL EVOLUTION: THE STORY OF AN IDEA 69-98 (1980).

3 See, e.g., Erhard Blankenburg, The Poverty of Evolutionism: A Critique of Teubner’s Case For “Reflexive
Law”, 18 LAW AND SOCIETY REVIEW 273, 279, 281, 284-285 (1984). But see Gunther Teubner, Autopoiesis in
Law and Society: A Rejoinder to Blankenburg, 18 LAW AND SOCIETY REVIEW 291, 294 (1984).
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same time, they hide the criteria according to which this proposal is preferable to
another (if the “organic way” is to be chosen, is it because it is more economically
efficient or because it is more just?).* The task of this work is to cut these critiques at
their very roots by somehow convincing legal evolutionary scholars to bring such
components to the surface of their legal discussion in the form of explicit guidelines
for future law-making and law-applying.

B. Some Words as to Terminology

In order to proceed to the analysis, it is necessary to clarify at least two of the
fundamental concepts used throughout this work, namely “legal theory” and “law-
making.” Following Herbert L. A. Hart’s definition, the concept of legal theory is
used here in order to indicate that part of the legal discipline (or legal scholarship)
aimed at generally seeking (i.e. not being bound to any particular legal order or
legal culture) “to give an explanatory and clarifying account of law as a complex of
social and political institutions” from the perspective of the legal actors or, as
expressed by Hart, the “internal point of view of a legal system.”> Legal theory as
used in this work is therefore that part of jurisprudential studies focusing on and
questioning, from the standpoint of rationality typical of Western legal cultures, the
“prevailing patterns of argumentation and interpretation,” both in law-making and
law-applying.

4 Jan M. Smits, The Harmonisation of Private Law in Europe: Some Insights from Evolutionary Theory, 31
GEORGIA JOURNAL OF INTERNATIONAL AND COMPARATIVE LAW 79, 81 (2002). As other examples of
hidden normative proposals, see Gunther Teubner, Substantive and Reflexive Elements in Modern Law, 17
LAW AND SOCIETY REVIEW 239, 273 (1983); or Teubner, supra note 3, 300, where the author promotes the
“quality of the legalization process” by making the actors participating in it aware of its specific and
differential nature in respect to the social system. However, even assuming that Teubner’s analysis of
contemporary law is correct, he fails to indicate the reasons why future law-makers, for example, ought
to continue in keeping the legal system’s differential nature.

5 Herbert L. A. Hart, Postscript, in THE CONCEPT OF LAW 238, 239 (Penelope Bulloch & Joseph Raz eds.,
2nd ed., 1994). See also Herbert L. A. Hart, Problems of the Philosophy of Law, in ESSAYS IN JURISPRUDENCE
AND PHILOSOPHY 88, 103-105 (Herbert L. A. Hart ed., 1983); and NEIL D. MACCORMICK, H. L. A. HART 37-
40 (1981). But see, concerning this general and descriptive idea of legal theory, the criticism in RONALD
D. DWORKIN, LAW’S EMPIRE 32 (1997), claiming in particular that a Hartian legal theory falsely assumes a
total agreement among legal actors as to what is law and what is not. See also Hart’s defense by Joseph
Raz, Two Views of the Nature of the Theory of Law: A Partial Comparison, in HART'S POSTSCRIPT. ESSAYS ON
THE POSTSCRIPT TO THE CONCEPT OF LAW 1, 27-36 (Jules Coleman ed., 2001); and by Timothy A. O.
Endicott, Herbert Hart and the Semantic Sting, in HART" S POSTSCRIPT. ESSAYS ON THE POSTSCRIPT TO THE
CONCEPT OF LAW 39, 41-47 (Jules Coleman ed., 2001).

6 KAARLO TUORI, CRITICAL LEGAL POSITIVISM 320 (2002). In this sense, legal theory is part of a broader
(legal) culture; see Henry Plotkin, Culture and Psychological Mechanisms, in DARWINIZING CULTURE: THE
STATUS OF MEMETICS AS A SCIENCE 69, 74 (Robert Aunger ed., 2000).
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As to that which legal theory aims to explain and clarify, it has to be pointed out
that legal theory can traditionally be categorized as either descriptive (or positive)
legal theory, when explaining what the law is (and the reasons and effects of this
definition), or normative legal theory, where its main target is that what the law
ought to be.” However, this separation has progressively disappeared in recent
decades; nowadays, most legal theories comprise a descriptive and normative
component. Due in particular to the critiques of the idea of “description” as
developed by critical legal theories and Ronald Dworkin, all the major legal schools
incorporate in their theoretical frameworks both a description of what law is
(descriptive component) and a prescription of what law ought to be (normative
component).8 Contemporary legal theory varies considerably as to what kinds of
ideal-models the law ought to aim for (e.g. economic efficiency, consistency,
justice); moreover, differences remain as to the goal of legal theory being the
description of the “normative” proposals legal actors ought to follow (as for the modern
versions of legal positivism) or the prescription of those proposals (as for Critical
Legal Studies).” In any case, normative proposals in general are a necessary

7 See RAYMOND WACKS, UNDERSTANDING JURISPRUDENCE: AN INTRODUCTION TO LEGAL THEORY 7-8
(2005); Veronica Rodriguez Blanco, The Methodological Problem in Legal Theory: Normative and Descriptive
Jurisprudence Revisited, 19 RATIO JURIS 26, 26-27 (2006); and, as a concrete example of the necessity to keep
in mind this distinction, Frederick Schauer, Defining Originalism, 19 HARVARD JOURNAL OF LAW AND
PUBLIC POLICY 343, 343-345 (1996). As to the historical roots of this distinction, see JOHN AUSTIN, THE
PROVINCE OF JURISPRUDENCE DETERMINED AND THE USES OF THE STUDY OF JURISPRUDENCE 184-185 (1954
[1832]) and JEREMY BENTHAM, AN INTRODUCTION TO THE PRINCIPLES OF MORALS AND LEGISLATION Ch.
XVIL, § 2, part XXI (1907 [1789]) with their famous distinction between a “censorial” or “normative”
jurisprudence (focused on the law as that which ought to be) and an “expository” or “analytical”
jurisprudence (studying what the law is). See also Oliver Wendell Holmes, The Path of the Law, 10
HARVARD LAW REVIEW 457, 457-460 (1897). But see Simon Deakin, Evolution for Our Time: A Theory of
Legal Memetics, 55 CURRENT LEGAL PROBLEMS 1, 36 (2002) as to the different meaning attached to the term
“normative” by the evolutionary theory’s scholars, i.e. as purely descriptive of the binding character of
the law for its being inserted in a hierarchical system of norms.

8 See TUOR], supra note 6, 300-304, showing the necessity for each legal-theoretical approach to (explicitly
or implicitly) begin with the acceptance of a certain evaluative social theory. See also IREDELL JENKINS,
SOCIAL ORDER AND THE LIMITS OF LAW 60 (1980); ROSCOE POUND, SOCIAL CONTROL THROUGH LAW 118
(1997 [1942]); and Joseph Raz, Authority, Law, and Morality, in ETHICS IN THE PUBLIC DOMAIN. ESSAYS IN
THE MORALITY OF LAW AND POLITICS 210, 219-221 (Joseph Raz ed., 1994). As to the criticisms of the
distinction, see, e.g.,, DWORKIN, supra note 5, 13-14; and ROBERTO MANGABEIRA UNGER, WHAT SHOULD
LEGAL ANALYSIS BECOME? 122-123 (1996). See also Patricia Werhane, The Normative/Descriptive Distinction
in Methodologies of Business Ethics, 4 BUSINESS ETHICS QUARTERLY 175, 175-179 (1994), as for a similar
criticism as to the investigation of another normative system (business ethics).

 See Margaret Radin and Frank Michelman, Pragmatist and Poststructuralist Critical Legal Practice, 139
UNIVERSITY OF PENNSYLVANIA LAW REVIEW 1019, 1020, 1023-1024 (1991). See, e.g., JOSEPH RAZ,
PRACTICAL REASON AND NORMS 153 (1990); and Pierre Schlag, Normativity and the Politics of Form, 139
UNIVERSITY OF PENNSYLVANIA LAW REVIEW 801, 811 (1991). See also ROGER COTTERRELL, THE POLITICS OF
JURISPRUDENCE: A CRITICAL INTRODUCTION TO LEGAL PHILOSOPHY 3 (2nd ed., 2003), where the author
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component of every legal theory, either in the form of identifying or sponsoring
them, since its object of observation (the law) “is normative in that it [descriptive
component] serves, and it [normative component] means to serve, as a guide for
human behavior.”10

As to the concept of law-making, this encompasses the mechanisms and procedures
having legal recognition and directed to the production and enforcement of the
law. This also includes the institutional actors (hereinafter “actors”) participating in
such production and enforcement. In other words, law-making refers to the
operational aspects of the legal phenomenon, the mechanisms that make certain
moral propositions or political declarations directly relevant, either in legislative or
judicial forms, for the legal world and its actors.!!

C. Evolutionary Theory and Law: Readjusting The Legal
Theoretical Perspective

Mentioning “evolutionary theory” in a legal environment or to a legal audience
always creates the same kind of general reaction as mentioning Carl Schmitt’s legal
thinking: Most people will raise their eyebrows in skeptical disbelief. In both cases,
the skeptical disbelief is somehow based on the presumption of some sort of
association of these legal theoretical approaches to the idea of a natural selection as
a basic mechanism for explaining and understanding the modern legal world.’? In

identifies only the description of normative proposals as part of legal theory, while the prescription of
such proposals is more part of what he defines as “philosophy of law;” and George Pavlakos, Normative
Knowledge and the Nature of Law, in JURISPRUDENCE OR LEGAL SCIENCE? A DEBATE ABOUT THE NATURE OF
LEGAL THEORY 101, 101-102 (Sean Coyle & George Pavlakos eds., 2005) and his idea of legal theory either
as scientia (descriptive of normative propositions) or prudentia (prescriptive of normative propositions).
But see BLANCO, supra note 7, 27, where the author defines the “description of the normative proposals”
as part of the descriptive component of a legal theory.

10 RAZ, THE CONCEPT OF A LEGAL SYSTEM: AN INTRODUCTION TO THE THEORY OF LEGAL SYSTEM 3 (2" ed.,
1980) [italics added]. See also Ruth Gavison, Legal Theory and the Role of Rules, 14 HARVARD JOURNAL OF
LAW AND PUBLIC POLICY 727, 731 (1991). But see Andrei Marmor, Legal Positivism: Still Descriptive and
Morally Neutral, 26 OXFORD JOURNAL OF LEGAL STUDIES 683, 688-689 (2006); WILFRID ]. WALUCHOW,
INCLUSIVE LEGAL POSITIVISM 15-30 (1994); and Gerald Postema, The Normativity of Law, in ISSUES IN
CONTEMPORARY LEGAL PHILOSOPHY: THE INFLUENCE OF H. L. A. HART 81, 85 (Ruth Gavison ed., 1987).

1 See, e.g, RAZ, supra note 10, 156-66; and the Hartian idea of legal system as interpreted by
MACCORMICK, supra note 5, 20-24.

12 See, e.g., the general idea of evolutionary theory as a rationalizing tool for capitalism during the 19t
century and for totalitarianism during the 20t century as in Michael Ruse, Evolutionary Ethics in the
Twentieth Century: Julian Sorell Huxley and George Gaylord Simpson, in BIOLOGY AND THE FOUNDATIONS OF
ETHICS 198, 198 (Jane Maienschein & Michael Ruse eds., 1999). But see Hovenkamp, Evolutionary Models
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other words, Schmitt and evolutionary theory are not popular among lawyers and
legal thinkers because they are conceived of as an attempt to introduce into the
legal world a sort of Social Darwinism ideology, just slightly modified superficially
in order to satisfy specific formal features of the legal phenomena.1?

For Schmitt, this skepticism most likely has a foundation. In the case of
evolutionary theory, however, at least when dealing with the law and law-making
in particular, this association is incorrect. This erroneous perception is mostly due
to a deep terminological confusion and vague depiction shared by the legal
audience, and therefore, it is necessary to provide certain readjustments as to what
an “evolutionary approach to the law” is, especially when viewing it from the legal
actors’ perspective in relation to legal theory.!4

The first readjustment a legal theoretical audience needs to consider making is that
it is necessary to distinguish between a theory of legal evolution and evolutionary
theory and law.5 Inside legal scholarship, a theory of legal evolution is a general label
attached to all legal thinking aimed at discovering and explaining general patterns

in Jurisprudence, 64 TEXAS LAW REVIEW 645, 646 (1985): “Self-consciousness and creativity, and not gene
pools or chromosomes, constituted the essential ingredients in ‘evolutionary” intellectual theories.”

13 See JOHN H. BECKSTROM, EVOLUTIONARY JURISPRUDENCE: PROSPECTS AND LIMITATIONS ON THE USE OF
MODERN DARWINISM THROUGHOUT THE LEGAL PROCESS 34 (1989). See, e.g., the crude reduction of
Holmes’ ideas on the evolution of the law as to the one behind Nazi legal ideology as in Ben W. Palmer,
Hobbes, Holmes and Hitler, 31 AMERICAN BAR ASSOCIATION JOURNAL 569, 571 (1945); or the depiction of
Holmes as, among the other things, an amateur prophet of Social Darwinism in Mary L. Dudziak, Oliver
Wendell Holmes as a Eugenic Reformer: Rhetoric in the Writing of Constitutional Text, 71 IOWA LAW REVIEW
833, 835-836 (1986). See also NEIL DUXBURY, PATTERNS OF AMERICAN JURISPRUDENCE 34-35, 41-46 (1997).
But see the critique moved by Holmes himself to the evolutionary approach as intended by the US
Supreme Court in the famous decision Lochner v. New York, 198 US 45, 75 (1905). See also a list of possible
Social Darwinist evolutionary legal thinkers as in Hovenkamp, supra note 12, 664-671.

14 See NIKLAS LUHMANN, LAW AS A SOCIAL SYSTEM 230 (2004). As to the political roots behind the use of
metaphors in contemporary legal discourse in general and in particular from a “visual” (i.e. as figurative
help in the legal debate) to an “aural” use of them (i.e. constitutive of the very legal debate), see Bernard
J. Hibbitts, Making Sense of Metaphors: Visuality, Aurality, and the Reconfiguration of American Legal
Discourse, 16 CARDOZO LAW REVIEW 229, 238-300 (1994). As to the other applications of the evolutionary
approach (in particular in economics and social sciences), these are not considered in this work. See, e.g.,
Hans Haferkamp and Neil J. Smelser, Introduction, in SOCIAL CHANGE AND MODERNITY 1, 4-6 (Hans
Haferkamp & Neil J. Smelser eds., 1992); and generally Robert Nelson, Recent Evolutionary Theorizing
about Economic Change, 33 JOURNAL OF ECONOMIC LITERATURE 48, 48-90 (1995).

15 See Sinclair, supra note 1, 32; and Elliott, supra note 1, 90-91. As an example of this confusion, see Alan
C. Hutchinson, Work-in-progress: Evolution and Common Law, 11 TEXAS WESLEYAN LAW REVIEW 253, 254-
255 (2005), where the author points out that “almost all traditional jurists and lawyers” operate based on
a theory of legal evolution, while he directly afterwards identifies this theory with a (biological)
evolutionary approach to the law (id., 256-257).
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of continuity and change in the law. In this sense, the works of Henry James
Sumner Maine, Oliver Wendell Holmes, or more recently of the economic
approach, Peter Stein and Alan Watson, can be considered, for example, as
presenting a theory of legal evolution.’® Among the different theories of legal
evolution, one can find an approach defined as evolutionary theory and law, to whose
scrutiny this work is limited. The approach of evolutionary theory and law, under
whose roof several schools can be grouped, is characterized in general by its
attention to points of change and stability in the law through the centuries and
among various legal systems.'” “Evolutionary theory and law” distinguishes itself
also for evaluating these aspects of the legal phenomenon from the point of view
that Hart would define as typical of theories external to the law and its system:
Luhmann’s sociological theory on law (as in Europe) and biological evolutionary
theory as metaphor or analogy for explaining the evolution of the law (as in the
United States).18

A second aspect legal scholars should also take into account, is namely that
“evolutionary theory and law” is an evolutionary approach, in the sense of
explaining changes in the law and legal system, but not necessarily also an

16 See, e.g., HENRY JAMES SUMNER MAINE, ANCIENT LAW: ITs CONNECTION WITH THE EARLY HISTORY OF
SOCIETY, AND ITS RELATION TO MODERN IDEAS CH. 2 (2005 [1861]); OLIVER WENDELL HOLMES, THE
COMMON LAW 1-2 (1963 [1881] ); Robert C. Clark, The Interdisciplinary Study of Legal Evolution, 90 YALE
LAW JOURNAL 1238, 1250-1254, 1257-1258 (1981); Paul H. Rubin, Why Is the Common Law Efficient?, 6
JOURNAL OF LEGAL STUDIES 51, 51-63 (1977); ALAN WATSON, THE EVOLUTION OF LAW 98-114 (1985); and
STEIN, supra note 2, 122. See also Deakin, supra note 7, 3.

17 See PETER W. STRAHLENDORF, EVOLUTIONARY JURISPRUDENCE: DARWINIAN THEORY OF JURIDICAL
SCIENCE 23-25 (mimeographed copy, 1993), though the author uses the concept of “evolutionary
jurisprudence” instead of “evolutionary theory and law.” See also Allan C. Hutchinson and Simon
Archer, Of Bulldogs and Soapy Sams: The Common Law and Evolutionary Theory, 54 CURRENT LEGAL
PROBLEMS 19, 31 (2001); and Hovenkamp, supra note 12, 646: “Not every theory of jurisprudence that
includes a theory of legal change qualifies as ‘evolutionary’.” However, as pointed out by Michael S.
Fried, “the enormous change in sophistication over time suggests that the literature on evolution and the
law may itself be as susceptible to an evolutionary analysis as its subject.” Michael S. Fried, The Evolution
of Legal Concepts: The Memetic Perspective, 39 JURIMETRICS JOURNAL 291, 303-304 (1999).

18 See Michael B. W. Sinclair, The Use of Evolution Theory in Law, 64 UNIVERSITY OF DETROIT LAW REVIEW
451, 451 (1987). See also Teubner, supra note 4, 241. “What the external point of view cannot reproduce”,
Hart tells us nonetheless, “is the way in which rules function as rules in the lives of those who normally are
the majority of society.” HERBERT L. A. HART, THE CONCEPT OF LAW 90 (1961) [italics added]. In this sense,
in this work “evolutionary approaches to the law” is used in a narrower meaning than the one identified
by Elliott, supra note 1, 40. The evolutionary approaches to the law coincide here with Elliot’s “doctrinal”
theories of legal evolution. See id., 50-62. But see SIMON DEAKIN & FRANK WILKINSON, THE LAW OF THE
LABOUR MARKET: INDUSTRIALIZATION, EMPLOYMENT AND LEGAL EVOLUTION 28 (2005), stressing how “an
evolutionary study of the law requires us to take a dual approach,” i.e. “internal understanding of
internal juridical modes of thought” and “external perspective on the law as a social institution or
mechanism.”
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“evolutionist” way of investigating the legal phenomenon.!” From an evolutionist
perspective, which for instance can be attributed to Marxist legal theory or a
majority of Law and Economics scholars, the central points of investigating changes
in law are both the mechanisms of legal evolution and the directions to which the
law or some of its parts (e.g. torts law) are bound.?” The “evolutionary theory and
law” focuses its attention instead exclusively on the explanation of the mechanisms
underlying the changes and continuities of a certain legal system (or part of it); this
approach does not also explicitly designate the points of arrival to which such a
system (or its parts) is somehow obliged to aim.?!

Finally, there is a third aspect of the idea of an evolutionary approach to the law to
which the legal discipline should pay particular attention. This aspect has to do
with the very object of the investigation in this approach, namely the evolution of
the component of the legal phenomenon under scrutiny. At least if seen from a
legal perspective, evolutionary theory applies neither to a single statute, a single
judicial decision nor more generally to a single legal rule.?? That actually under the
spotlight of an evolutionary approach in general is more “legal concepts.”?® The

19 See Geoffrey MacCormack, Historical Jurisprudence, 5 LEGAL STUDIES 251, 252-253 (1985). See also Fried,
supra note 17), 313-315 (as an example of “evolutionary” approach); J. B. Ruhl, Complexity Theory as a
Paradigm for the Dynamical Law-and-Society System: A Wake-Up Call for Legal Reductionism and the Modern
Administrative State, 45 DUKE LAW JOURNAL 849, 857 (1996) (as an example, with his “goal of the law... to
promote sustainability of the system,” of “evolutionist” approach); and Blankenburg, supra note 3, 273,
purposely mixing the terms “evolutionary” and “evolutionist.”

2 See Robert W. Gordon, Critical Legal Histories, 36 STANFORD LAW REVIEW 57, 103 (1984). See, e.g., Karl
Marx, Communist Manifesto, in KARL MARX: SELECTED WRITINGS 219, 234 (David McLellan ed., 1977
[1848]); or generally George L. Priest, The Common Law Process and the Selection of Efficient Rules, 6
]OURNAL OF LEGAL STUDIES 65, 65-82 (1977); or RICHARD A. POSNER, ECONOMIC ANALYSIS OF LAW 534-
536 (4" ed., 1992) designing the road of an “evolution-toward-efficient” legal rules. See also STEIN, supra
note 2, 46-50, 67-68; and Donald L. Horowitz, The Qur’an and the Common Law: Islamic Law Reform and the
Theory of Legal Change, 42 AMERICAN JOURNAL OF COMPARATIVE LAW 233, 244-247 (1994). But see, e.g.,
Mark J. Roe, Chaos and Evolution in Law and Economics, 109 HARVARD LAW REVIEW 641, 654-658 (1996).

21 See GUNTHER TEUBNER, LAW AS AN AUTOPOIETIC SYSTEM 48-49 (1993), where the author responds to
his critics stressing the fact that his evolutionary theory focuses on the “mechanisms of development”
rather than “direction” of such developments. The latter, continues Teubner, are more the focus of
attention for “evolutionist” functionalist theories. See also id., 54, refusing the modified version of
evolutionary theory suggested by Jiirgen Habermas since it implies “an inherent developmental logic...
[while] the question of which mechanisms... remains unanswered.” As to a similar line of defense for
Holmes’ evolutionary approach, see PHILIP P. WIENER, EVOLUTION AND THE FOUNDERS OF PRAGMATISM
CH. 8 (1949).

2 See, e.g., LUHMANN, supra note 14, 250 (focusing on “property” and “contract”); or Simon Deakin, The
Contract of Employment: A Study in Legal Evolution, 11 HISTORICAL STUDIES IN INDUSTRIAL RELATIONS 1, 29-
33 (2001).

2 See DEAKIN & WILKINSON, supra note 18, 31. See also Deakin, supra note 7, 19.
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law-making cannot be identified by one single process leading to one single legal
decision. It is more a question of several and usually chronologically asymmetrical
processes leading to the production, often through several statutes and/or judicial
law-making decisions, to a legal concept. The latter can be defined as a group (often
scattered) of rules and normative regulations that aim, though their coordination
and combination, at building an interaction responding to the criteria required by
the rationality of the law.?* Depending on several factors (legal system under
consideration, theoretical assumptions of the observer and so on), the legal
rationality can demand various requirements in order to be termed a legal concept,
to be grouped either according to formal criteria, e.g. with the idea of consistency or
coherence, or according to substantive criteria, e.g. economic efficiency or justice.?>

This product of the evolution process, namely the rationalized interaction of rules
(legal concepts), forms a theoretical matrix with the primary classificatory and
normative functions of helping primarily legal actors (but also often all actors
dealing with the law) in diagnosing and systematizing legal problems occurring
both in the creation and interpretation of the law.26 For example, the legal concept
known as joint custody is not composed of one single rule but rather is more a
question of a coordinated (either by the same law-making authority or by doctrine)
complex of rules imposing several duties and rights on both parents, child and the
supervising public authority.?

2 See GEOFFREY SAMUEL, EPISTEMOLOGY AND METHOD IN LAW 220-222 (2003) as to the definition of legal
concept. See, e.g., JOHN BELL, POLICY ARGUMENTS IN JUDICIAL DECISIONS 40-43, 68-77 (1983) (the legal
concept of duty of care in negligence); or NEIL D. MACCORMICK, LEGAL REASONING AND LEGAL THEORY
259 (1997) (the duty for public authorities to hear anyone whose interests are affected by a public
decision-making process).

% See, e.g., HANS KELSEN, THE PURE THEORY OF LAW 89-91 (1997); JOHN FINNIS, NATURAL LAW AND
NATURAL RIGHTS 276 (1980); Aleksander Peczenik, Why Shall Legal Reasoning Be Coherent?, XVIII INDIAN
SOCIO-LEGAL JOURNAL 103, 105-106 (1992); or RICHARD POSNER, ECONOMIC ANALYSIS OF LAW 182 (5t ed.,
1998).

26 See Hart, supra note 5, 93; and MAX WEBER, ECONOMY AND SOCIETY: AN OUTLINE OF INTERPRETATIVE
SOCIOLOGY 656-657 (1978). Legal concepts and categories play both a classificatory and a normative
function because, as pointed out by Tuori, “[L]egal concepts included in the general doctrines play an
important role in systematising surface-level legal material. New statutes issued by the legislator do not
function in isolation but are inserted into the legal order’s totality. Their location in this totality is
determined by legal concepts, which indicate to the newcomers their domicile in the systematics of the
legal order.” TUORI, supra note 6, 218. Compare ROSCOE POUND, THE IDEAL ELEMENT IN LAW 84 (1958);
and SAMUEL, supra note 24, 139-140 as to the distinction between normative and descriptive legal
concepts.

% See, e.g., Kirsti Kurki-Suonio, Joint custody as an interpretation of the best interests of the child in critical and
comparative perspective, 14 INTERNATIONAL JOURNAL OF LAW, POLICY AND THE FAMILY 183, 187-99 (2000).
See also Wesley Newcomb Hohfeld, Fundamental Legal Conceptions as Applied in Juridical Reasoning, 26
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As can be seen from this brief and necessarily rough sketch of the main claims by
evolutionary theory and law (at least as perceived from a legal theoretical
perspective), the skepticism that this approach encounters in legal theory is largely
unfounded, or at least, is founded on the wrong ideas. To immediately connect
evolutionary theory to a sort of social Darwinism explanation of the law and its
making, ie. an explanation justifying the dominant legal cultures and their
paradigms (or principles) as being per se the best in a sort of deterministic way,
paradoxically neglects the very evolution that the evolutionary theories have gone
through.?® As (critically) pointed out by an evolutionary scholar,

“...[plarticularly in post-Darwinian views of legal evolution... there is a mixture of
reliance on ‘invisible hand” forces (economic conditions) and, particularly in later
stages of development, a conscious adaptation of law to conditions. The latter is
quite unlike the unconscious, mechanical adaptation found in Darwinian theory.”?

If one considers the basic ideas behind the modern evolutionary approaches to the
legal phenomenon in particular, there are only two things they have in common
with Darwin’s original evolution theory and its subsequent distortions as a social
theory. They both aim at finding some general explanatory model to clarify how
complex phenomena such as an animal species or a legal system change.?
Moreover, both Darwin and contemporary evolutionary approaches to law aim at
pointing out that such changes always occur in multiple phases; the law and its
parts, like the animal species and its parts, have continuous relations both with the
surrounding environments and with their internal structures, relations which in the
end determine the shape of the law as it does for the animal species.!

YALE LAW JOURNAL 710, 712-713 (1916-17); and generally Ake Frindberg, An Essay on the Systematics of
Legal Concepts: A Study of Legal Concept Formation, 31 SCANDINAVIAN STUDIES IN LAW 81, 81-115 (1987).

8 See, e.g., Ellen E. Sward, Justification and Doctrinal Evolution, 37 CONNECTICUT LAW REVIEW 389, 391
(2004).

2 STRAHLENDOREF, supra note 17, 591. See also HOVENKAMP, supra note 12, 656, where the author
identifies actually three versions of evolutionary theory in the legal thinking, all inspired by Darwin’s
theory: Social Darwinism (e.g. William Graham Sumner), but also Apolitical Darwinism (e.g. John Henry
Wigmore) and the dominating Reform Darwinism (e.g. Pound and Holmes).

30 See STEPHEN JAY GOULD, BULLY FOR BRONTOSAURUS: REFLECTIONS IN NATURAL HISTORY 455 (1991).

31 See, e.g., Sinclair, supra note 18, 471. But see LUHMANN, supra note 14, 233, where the author distances
himself (and in general the modern evolutionary approach to law) from the historical antecedents (e.g.
Friedrich von Savigny) pointing out that “[e]volution is not a gradual, continuous, seamless increase in
complexity but a model... compatible with radical erratic changes... and with long periods of
stagnation.” See also DEAKIN, supra note 7, 39.

https://doi.org/10.1017/52071832200006568 Published online by Cambridge University Press


https://doi.org/10.1017/S2071832200006568

2008] Evolutionary Theory and Law to Legal Evolutionary Theory 525

The basic feature characterizing the evolutionary approach to the law as
“Darwinian” eventually is the same as that characterizing each legal theoretical
approach to the law-making process: the attempt to explain the processes of law-
making by taking into consideration not only the internal structures and different
parts of a legal system, but also how these internal aspects relate and somehow
“survive” the confrontation with the external realities in which the results of the
evolution (e.g. a new law) are to exist.3? As pointed out by Herbert Hovenkamp,
“Jurisprudence was also “evolutionary” long before Darwin, and it continues to be
evolutionary. Like most other intellectual disciplines, jurisprudence needs a theory
of change.... Today every theory of jurisprudence worth contemplating
incorporates a theory of change.”?® Having this common point with the theory of
law-making, it is then worth investigating whether and, if so, what benefits can be
derived by using the evolutionary approach to construct a theory of the law-
making processes.

D. What Evolutionary Theory Can(‘t) Do For Legal Actors

The distinguishing feature of evolutionary theories, when applied to the legal
phenomenon, is their focus on the various stages of the law-making process,
namely variation, selection and retention.3* As pointed out by several scholars, the
focus of evolutionary theory is on legal change3® From the perspective of a legal
actor, legal change is always identified with law-making, as long as the latter is
intended in the broad meaning of the process of creation and implementation of
certain legal concepts in legislative or judicial forms.3¢

32 See DEAKIN & WILKINSON, supra note 18, 30.

3 Hovenkamp, supra note 12, 645-646 [footnotes omitted]. See also STEIN, supra note 2, ix; JULIUS STONE,
SOCIAL DIMENSIONS OF LAW AND JUSTICE 36 (1966); and Deakin, supra note 7, 41-42, talking in particular
of “a very tenuous link” between Darwinian thought and established evolutionary approaches to the
law.

3 See LUHMANN, supra note 14, 230-231; Holmes, supra note 1, 448-450; and Clark, supra note 16, 1241.
See also Sinclair, supra note 1, 36; and Donald T. Campbell, Variation and Selective Retention in Socio-
Cultural Evolution, in SOCIAL CHANGE IN DEVELOPING AREAS 19, 27-29 (Herbert Barringer, George
Blanksten & Raymond W. Mack eds., 1965).

35 See Gunther Teubner, Introduction to Autopoietic Law, in AUTOPOIETIC LAW: A NEW APPROACH TO LAW
AND SOCIETY 1, 7-9 (Gunther Teubner ed., 1988); and CLARK, supra note 16, 1239. See also Hovenkamp,
supra note 12, 647; and Elliott, supra note 1, 41, 46, 49 as to the historical roots of this connection between
“legal evolution” and “legal change.”

3% See Smits, supra note 4, 81: and JOHN H. BECKSTROM, SOCIOBIOLOGY AND THE LAW 3-5 (1985). See also
David Jabbari, From Criticism to Construction in Modern Critical Legal Theory, 12 OXFORD JOURNAL OF
LEGAL STUDIES 509, 529 (1992).
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For most legal actors in modern times, the very essence of the law and its normative
nature can be traced by its being considered as binding by its addressees (or the
community at large) regardless of the “empirical” surroundings, i.e. in its being
perceived as an “Ought” regardless of the surrounding “Being.”3” Consequently,
changes in legal systems or categories can only be achieved by producing other
(alternative) legal systems or categories, i.e. only by making new and different laws.
The sources for any legal change can naturally vary, from a changing economic
reality pressuring for a better Ought to purely doctrinal developments within a
legal system. Moreover, law-making (as legal change) can produce different and
sometimes diametrical outcomes to the one planned. In any event, all legal actors
agree that to change the law, one always eventually needs a new law or, as stated
by Teubner, “[lJaw itself defines the preconditions of a legal act and thus the
preconditions of every change in the law.”38

The explanation of how a legal act produces a new law is one of the central axioms
of contemporary legal culture, and one of the major contributions of evolutionary
theory. The insertion of the evolutionary approach (in its current version) into the
world of legal thinking is very desirable in this regard, both as a theory of law-
applying and as a theory of law-making. As to the first, evolutionary theory still
retains in both its European and American versions one of the fundamental aspects
of the evolutionary theory as formulated by Darwin: evolutionary theory is a
theory directed at explaining the present by looking at its past or, in other words,
directed to answer the question of how we became what we are.® The basic goal for
each evolutionary theory is then to provide legal scholars, law-makers, and last but
not least, judges with clearer knowledge as to the background of the actual legal
concepts in a certain legal system.?0 For example, it can explain the content and

% See, e.g., MACCORMICK, supra note 24, 236-238; HART, supra note 18, 86-88, 181-182; RICHARD POSNER,
FRONTIERS OF LEGAL THEORY 158 (2001); HANS KELSEN, INTRODUCTION TO THE PROBLEMS OF LEGAL
THEORY 15-16 (1996 [1934]); HOLMES, supra note 7, 461; Alf Ross, Tii-tii, 70 HARVARD LAW REVIEW 812,
818-822 (1957); and KARL OLIVECRONA, LAW AS FACT 128-129 (1971). See also Roger Cotterrell, Law and
Community: A New Relationship?, 51 CURRENT LEGAL PROBLEMS 367, 372 (1998). But see Note, ‘Round and
‘Round the Bramble Bush: from Legal Realism To Critical Legal Scholarship, 95 HARVARD LAW REVIEW 1669,
1678 (1982).

3 TEUBNER, supra note 21, 59. See also Raz, supra note 8, 201.

3 See, e.g., Deakin, supra note 7, 35; or Jabbari, supra note 36, 530. See also Hutchinson and Archer, supra
note 17, 24.

40 See, e.g., Owen D. Jones, Evolutionary Analysis in Law: An Introduction and Application to Child Abuse, 75
NORTH CAROLINA LAW REVIEW 1117, 1157-1158 (1997) and his four stages at which an evolutionary
theory can be a useful tool for the law-makers. See also TEUBNER, supra note 21, 49, where the author
however limits the possible contribution of evolutionary approach to legal theory to a (rather obscure)
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extent of a type of contract known as financial leasing. Evolutionary theory can show
how financial leasing has been created, selected and stabilized as the best legal tool
in order to promote specific activities inside the economic arena, namely in order to
provide commercial actors with a broader range of facilities (e.g. perpetual new
cars) for their work. Aware of this basic feature of financial leasing, judges then can,
for instance, restrictively apply this legal concept, in particular when consumption
is the main reason involved for signing a contract for financial leasing.

As to the second possible contribution to legal theory, the major focus of the
evolutionary theory is on changes in the law; therefore it seems natural that this
approach should be directed to that part of legal thinking that more than the others
investigates the mechanisms and results of shifting from one legal regulation to
another, namely the theory of law-making.#! In other words, the contribution that
evolutionary theory can offer to a theory of law-making becomes fundamental
since, by its attention to the process of creation, selection and stabilization of a new
legal concept, it shows how a certain change has taken place in the legal system. For
example, evolutionary theory can visualize the importance of the economic
discourse over the legal one in the law-making by showing the modalities through
which financial leasing was able to penetrate progressively into many legal systems
(in particular in civil law countries), despite the fact that these legal cultures did not
originally have a third space between the rigid dichotomy of property rights and
loans.#

Despite these contributions that evolutionary theory can offer to legal theory, there
is a fundamental problem affecting this approach that keeps it outside the legal
theoretical tools each legal actor, from judges to law-drafters, always carries with
him or her at work. While evolution theory can offer a better explanation of how
past challenges have been solved by the legal system, it does not equip legal actors,
as seen from their internal perspective, with criteria to face future challenges. As
put by an evolutionary legal scholar, “it would be a fundamental mistake to
evaluate evolutionary theories of jurisprudence as true or false. Jurisprudential

idea of “discouraging” the faith in a possible “legal progress.” But see the critiques in HUTCHINSON,
supra note 1, 8-9.

41 See, e.g., Marshall S. Shapo, A Representational Theory of Consumer Protection: Doctrine Function and Legal
Liability for Product Disappointment, 60 VIRGINIA LAW REVIEW 1109, 1369-1386 (1974) as to the usefulness
for the future law-making of understanding the process of creation of legal concepts such as “consumer
protection” and “products liability.” See also Csaba Varga, On The Socially Determined Nature of Legal
Reasoning, in LAW AND PHILOSOPHY. SELECTED PAPERS IN LEGAL THEORY 317, 318 (Csaba Varga ed., 1994),
as to the importance in modern society of legislative and judicial law-making and their investigation.

4 See Ronald C. C. Cuming, Model Rules for Lease Financing: A Possible Complement to the UNIDROIT
Convention on International Financial Leasing, 3 UNIFORM LAW REVIEW 371, 376 (1998).
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theories are not true or false in the same sense that scientific theories are. Instead,
we should judge evolutionary jurisprudence as we judge any creation myth, by
whether it is useful.”#3 The evolutionary approach to the law in its present form
tends to not be so useful for legal actors because it does not take into consideration
one of the basic points for a law-making in modern capitalistic society (at least
according to Max Weber): its instrumental rationality (Zweckrationalitit), both in its
substantive and more formal meaning.# According to Weber, instrumental
rationality can be defined as the criteria leading to obtaining the result one is
aiming to achieve by using the best means available, i.e. relative to the
circumstances in a certain time and space.*> The very changes in the circumstances
(internal or external to the legal system) in which the law operates often force legal,
political and social actors to activate the law-making.*¢ Therefore, in order for an
evolutionary approach to law-making to be taken to work by legal actors or, in
other words, in order for it to become a “legal” evolutionary approach, it needs not
only to explain the past but also to be directed into the future, in particular by
elaborating a normative theory capable of helping law-making actors create, select
and stabilize future legal concepts adapted to changed circumstances.*”

To summarize, evolutionary theory explains the change in the law and with this, it
can be useful for lawyers, judges and scholars. However, this use by legal actors is
heavily restricted by the fact that this approach tends to limit its attention to what

4 Elliott, supra note 1, 92-93 [italics added]. See, e.g., Smits, supra note 4, 93; or TEUBNER, supra note 21, 49,
expelling from the evolutionary approach the possible “normative projections” hidden in them. See also
ROE, supra note 20, 667. But see STRAHLENDOREF, supra note 17, 723-735 attempting to sketch a framework
of normative component for an evolutionary approach to the law.

4 See WEBER, supra note 26, 654-658, 866. See also Max Rheinstein, Preface, in MAX WEBER ON LAW IN
ECONOMY AND SOCIETY i, xlii (Max Rheinstein ed., 1954). But see, e.g., David Trubek, Max Weber on Law
and the Rise of Capitalism, 3 WISCONSIN LAW REVIEW 720, 746-747 (1972); or ALAN HUNT, THE
SOCIOLOGICAL MOVEMENT IN LAW 122-128 (1978) as to the criticism of this connection, in particular in
consideration of the “England problem.” Compare Weber’s defense in Sally Ewing, Formal Justice and the
Spirit of Capitalism: Max Weber’s Sociology of Law, 21 LAW AND SOCIETY REVIEW 487, 494-497 (1987).

45 See WEBER, supra note 26, 636-637. But see the different meanings of “rationality” traceable in Weber’s
works as in ANTHONY T. KRONMAN, MAX WEBER 73-75 (1983); and the criticisms in JURGEN HABERMAS,
THE THEORY OF COMMUNICATIVE ACTION, VOL. 1, 262 (1984), and in particular the lack of space of
“rational justification” in Weber’s idea of rationality in law.

4 See, e.g., WEBER, supra note 26, 669. But see Gordon, supra note 20, 36.

47 See BECKSTROM, supra note 13, 28-41, where the author develops the same kind of criticisms, though
limited to the socio-biological version of the evolutionary approach to the law. See also Donald E. Elliott,
Holmes and Evolution: Legal Process as Artificial Intelligence, 13 THE JOURNAL OF LEGAL STUDIES 113, 114
(1984): “The absence of a strong sense of its own past is a distinctive feature of legal scholarship... Legal
scholars, imitating science, purport to be engaged in a quest for new knowledge which, if successful,
would sweep aside the paradigms of their predecessors.”
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has happened. At the very moment a lawyer working for a drafting committee
needs a general theory for some guidelines, i.e. in order to face a legal dilemma
caused either by a change of the surrounding environment or by internal
development to the legal world (using Luhmann’s perspective), evolutionary
theory as a possible legal theoretical first-aid kit fails, focusing on explaining what
and why the change has happened instead of how to “remedy” it.#8 After all, one of
the earlier scholars applying an evolutionary approach to the law stated, “I look
forward to a time when the part played by history in the explanation of dogma
shall be very small, and instead of ingenious research we shall spend our energy on
a study of the ends sought to be attained and the reasons for desiring them.”+ A
major adjustment is therefore required in order to transform the “evolutionary
approach to law” into a “legal evolutionary approach to the law” and, in this way,
into a complete and legitimized member of the legal family under the forms of a
possible legal theory for law-making.

E. Evolutionary Theory and Law: Re-adjusting The Evolutionary
Perspective

The adjustment necessary in order for evolutionary theory to become a legal
evolutionary theory of the law in general and law-making in particular, is caused
by the fact that evolutionary theory was born in order to explain phenomena
different from the law, or at least to explain the legal phenomenon from a non-legal
perspective.’ The evolutionary approach was born as a metaphorical or analogical
reproduction of the results reached in the natural sciences and biology (as to some
American versions of evolutionary theory) or as a (more or less) direct
transposition into legal analysis of methodologies created for social and economic

48 See, e.g., BECKSTROM, supra note 36, 58-59, not giving any reason why law-making actors should opt
for a conservative line instead of a more liberal orientation on the issue of succession law; or LUHMANN,
supra note 14, 265, where the author points out the birth and development of a certain legal concept (self
defense), at the same time failing to offer to future law-making or law-applying actors possible criteria
on where to draw the line where the legal/illegal border ought to be drawn. See also Gordon, supra note
20, 68, 71 as to the “hidden” political agenda behind this lack of indication for the future law-making by
evolutionary approach to the law.

4 See Holmes, supra note 7, 474.

50 See, e.g., STRAHLENDORF, supra note 17 26-27, 574, where the author points out his goal of developing
an “evolutionary theory of law” which evaluates changes of the law from an external perspective, i.e. a
point of observation grounded in socio-biological findings. See also the critique in Michael B. W. Sinclair,
Autopoiesis: Who Needs It?, XVI LEGAL STUDIES FORUM 81, 81-86 (1992).
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sciences (as for the European side of the coin).’! As a consequence, evolutionary
theory when applied to the legal phenomenon tends to disregard both the specific
nature of its object of investigation (the law) and the fundamental role played in the
very formation of this object by the (internal) perspective adopted by the legal
players, among which legal scholars should be included.

One feature of the role of the legal discipline in the legal phenomenon in particular,
as pointed out by Ross among the others, is its capability of changing the very

51 See TEUBNER, supra note 21, 52-53, pointing out the different roots between the European evolutionary
approach (in the socio-cultural theories of evolution) and some fringes of the American evolutionary
approach (in the socio-biological theories of evolution). As to the American version of evolutionary
approach to the law, see, e.g., Elliott, supra note 1, 38-39; or Hutchinson, supra note 15, 262-265, where the
author uses Darwin’s image of species” evolution like a tree in order to explain the legal evolution. See
also DUXBURY, supra note 13, 25-32. But see, as representative of a direct application (i.e. not
metaphorical) of biology and behaviorist sciences in the understanding of the evolution of the law,
Owen D. Jones, Proprioception, Non-Law, and Biolegal History: The Dunwody Distinguished Lecture in Law, 53
FLORIDA LAW REVIEW 831, 872-873 (2001; Erin Ann O'Hara, Apology and Thick Trust: What Spouse Abusers
and Negligent Doctors Might Have in Common, 79 CHICAGO-KENT LAW REVIEW 1055, 1055-1058 (2004); or
Owen D. Jones, Evolutionary Analysis in Law: Some Objections Considered, 67 BROOKLYN LAW REVIEW 207,
207 (2001): “Evolutionary analysis in law represents, in large measure, an effort to inform legal thinking
with behavioral biology.” As to the European version of evolutionary approach, see, e.g., TEUBNER, supra
note 21, 49, where the author explicitly confines evolutionary theory and its usefulness mainly in the
field of legal sociology. See also SMITS, supra note 4, 83-88, as a bridge between the two different
evolutionary traditions.

52 See Teubner, supra note 3, 300 (stressing the target of his analysis, i.e. the observation of the
regularities in the interaction between law and societies). But see Gunther Teubner, “And God
Laughed...”: Indeterminacy, Self- Reference and Paradox in Law, in PARADOXES OF SELF-REFERENCE IN THE
HUMANITIES, LAW AND THE SOCIAL SCIENCE 15, 29 (Jean-Pierre Dupuy & Gunther Teubner eds., 1991).
Compare Edward L. Rubin, Legal Scholarship, in A COMPANION TO PHILOSOPHY OF LAW AND LEGAL
THEORY 562, 562-563 (Dennis Patterson ed., 1996), pointing out how the internal perspective of the legal
actors is not so much a methodology, but the very subject matter of legal investigation. See also the
accusation of “reductionism” as addressed to the evolutionary approach to the law in Blankenburg,
supra note 3, 381. Another reason behind such lack of normative component can possibly be traced in the
fact that evolutionary theory scholars want to clearly mark their distance from Social Darwinism and its
“normative hypostasizations.” TEUBNER, supra note 21, 51. See also SARAH BLAFFER HRDY, THE WOMAN
THAT NEVER EVOLVED 12-13 (1981), as to the lack of a normative component as the feature distinguishing
in general a Darwinian approach to the evolution from a Social Darwinist perspective. For example,
some of the evolutionary approaches to the law stress the idea of “organicity” as underpinning criterion
behind legal evolution. See, e.g., Smits, supra note 4, 81; or Robert Sugden, Spontaneous order, in THE NEW
PALGRAVE DICTIONARY OF ECONOMICS AND THE LAW Vol. III 485, 488 (Peter Newman ed., 1988). This
criterion of “organicity” is used in particular in order to promote the “spontaneous” judicial law-making
(as to the American version of the evolutionary theory approach) or the non-state based law-making (as
in the case of Smits) against the “creationist” legislative law-making. However, this idea tends to
disregard the fact that there is never a spontaneous law-making, being the latter always the creation by
institutional actors, either as National assembly or as a conglomerate of business organizations.
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object of observation.’® In contrast to most natural sciences, and to a more direct
and higher degree than for most social and economic sciences, legal scholars can
actually directly influence the choice of patterns of future development of the law.
Legal categories such as ‘contract’, “tort” and ‘criminal” have all, for example, been
the objects of intense theoretical writing and this theoretical literature has in turn
had important influences on shaping directly or indirectly the functioning of the
legal reasoning within each category.>

In other words, one can also state that legal theory is not only a “theory of
explaining and predicting” but also a “theory for design and action.”> For example,
by claiming the existence of a certain legal principle of efficiency inside tort law as
an established “fact,” law professors can actually force future generations of law-
makers and law-applying actors to introduce this principle, even if the original
claim was false.®® Using an epistemological vocabulary, it can be said that Karl
Popper’s criteria of falsification, at least when applied to legal theories, can (and
often tends to) leave room for Robert K. Merton's idea of theory as capable of being
a self-fulfilling (or a self-destroying) prophecy.5”

5 See ALF ROss, ON LAW AND JUSTICE 47 (1959). See also Thomas S. Ulen, A Nobel Prize in Legal Science:
Theory, Empirical Work, and the Scientific Method in the Study of Law, 2002 UNIVERSITY OF ILLINOIS LAW
REVIEW 875, 894-895 (2002). But see LUHMANN, supra note 14, 252, where the author implicitly
underestimates the power of “ideologies” on the legal thinking on law by pointing out the lack of a
“general project” behind the evolution of the law. See also id., 270. See, e.g., Deakin, supra note 7, 26-29.

54 SAMUEL, supra note 24, 222. See Michael B. W. Sinclair, The Semantics of Common Law Predicates, 61
INDIANA LAW JOURNAL 373, 384-386 (1986); and ROsS, supra note 53, 50. See also Quentin Skinner,
Introduction: the return of Grand Theory, in THE RETURN OF GRAND THEORY IN THE HUMAN SCIENCES 1, 6
(Quentin Skinner ed., 1990). See, e.g., Stefan Vogenauer, An Empire of Light? 1I: Learning and Lawmaking in
Germany Today, 26 OXFORD JOURNAL OF LEGAL STUDIES 627, 630-637 (2006) (as to the different types of
influence exercised by the German scholarship on the German law-making).

%5 Shirley Gregor, Design Theory in Information Systems, 10 AUSTRALASIAN JOURNAL OF INFORMATION
SYSTEMS 14, 16-20 (2002). See also Richard Posner, Some Uses and Abuses of Economics in Law, 46
UNIVERSITY OF CHICAGO LAW REVIEW 281, 285 (1979), pointing out the inevitability of the normative
component in (law and economics) legal theory due to the normative nature of the very object to be
theorized.

% As to a similar example in family issues, see Ann Laquer Estin, Can Families Be Efficient? A Feminist
Appraisal, 4 MICHIGAN JOURNAL OF GENDER AND LAW 1, 9 (1996). See also MILTON FRIEDMAN, ESSAYS IN
PoOSITIVE ECONOMICS 14 (1953).

57 See Robert K. Merton, The self-fulfilling prophecy, 8 ANTIOCH REVIEW 193, 193-210 (1948); and RoOss,
supra note 53, 47 n. 5. Compare KARL POPPER, THE LOGIC OF SCIENTIFIC DISCOVERY 40-41 (1961). See also
LLoyD L. WEINREB, LEGAL REASON: THE USE OF ANALOGY IN LEGAL ARGUMENT 2-3 (2005); and
Hovenkamp, supra note 12, 648. But see, as an example of the current trend of evaluating evolutionary
works mainly according to Popper’s criteria of falsifiability, Clark, supra note 16, 1258-1259; or Sinclair,
supra note 18, 471-474.
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This quality of the legal discipline in its turn has to do with the specific nature of
the law: law is a human product aiming at regulating the relations of human beings
with each other and with the surrounding environment.’® As many legal scholars
have pointed out, legal reasoning most of the time is a type of common sense
reasoning, i.e. it often incorporates and uses moral, political, economic, or other
kinds of values as criteria for regulating human behaviors.”® However, legal
reasoning has special requirements, due specifically to its normative and conflict
resolution roles.®® The regulation of human behaviors then is not based for instance
on statements directed at convincing or persuading the addressees (as in politics).
Legal reasoning is instead based on the use of specific language which, once it has
transformed certain religious, cultural, moral, or economic values into legal
concepts, indicates to the addressees (legal actors and/or the community at large)
not models of behaviors they will “probably” embrace, but model of behaviors that
the addressees “ought” to embrace.6!

As seen already above, if one considers legal theory as that part of the legal
discipline directed at explaining the law and the functioning of a legal system, legal
theory necessarily carries with it a normative component. This is formed by a
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