ISSN 1574-0196

FEuropean
Constitutional
Law Review

2013 VOLUME 9 ISSUE 3

Contributions by
Stephen Tierney, Daniel Thym, Marek Szydlo, Piivi Leino ¢ Janne Salminen, Maarten den
Heijer ¢ Eljalill Tauschinsky

Subjects

ScoTLaND: legal issues surrounding its referendum for independence; THE GERMAN FEDERAL
ConstrTuTiONAL COURT and its dialogue with the European Court of Justice: diverging
visions; THE EUROPEAN UNION and the place within it of national constitutional courts;
FINLAND: constitutional consequences of the Eurozone crisis; THE FiscaL Compact and the
hazards of its implementation duty; THE EURoPEAN CoURT OF HUMAN RiGHTS rules against
life imprisonment without the possibility of review; THE EUROPEAN COURT OF JUSTICE rules
on the limits to delegation with regard to Frontex

EuConst
2013/3

Q ASSER

https://doi.org/10.1017/51574019612001289 Published online by Cambridge University Press


https://doi.org/10.1017/S1574019612001289

ASSER

The International Sports Law Journal

Editor-in-Chief: Jack Anderson

The International Sports Law Journal (ISLJ) is a quarterly (two double issues, April and October)
peer-reviewed journal in the emerging specialty area of international sports law. The ISLJ
welcomes manuscripts in English language, and maintains an impressive Editorial Board of
international experts.

The main purpose of the ISLJ is to provide vital legal analysis, insightful commentary, and
important information to those interested in or impacted by sports and the law — whether
academics, practitioners, sports officials, sports enthusiasts, or others — about legally relevant
developments in the world of sport from national and international perspectives.

What makes the ISLJ unique is that it is the only truly “international” sports law journal
consistently offering broad content coverage by a diverse group of impressive international
authors. The ISLJ is an important resource that experts, practitioners and academics rely on for
providing interesting, necessary and valuable information regarding sports law related issues.
With special topic coverage in each edition, the ISLJ is a necessary tool for anyone interested in
sports and the law.

ISSN: 1567-7559 (print version)
ISSN: 2213-5154 (electronic version)

Subscription Rate 2014:
Institutional Price Print incl. Free Access or e-only: EUR 209.--
Postage & Handling: EUR 28.—

Orders and inquiries:

Europe and outside the Americas

via a bookseller or

Springer Customer Service Center GmbH, Haberstr. 7, 69126 Heidelberg, Germany
Tel.: +49-6221-345-4303, Fax: +49-6221-345-4229

E-mail: subscriptions@springer.com

The Americas (North, South, Central America and the Caribbean)

Springer Journal Fulfillment, 233 Spring Street, New York, NY 10013-1578, USA
Tel.: 800-SPRINGER (777-4643)

Tel.: +1-212/460-1500 (outside US and Canada), Fax: +1-212/460-1575

E-mail: journals-ny@springer.com

www.asserpress.nl
www.springer.com/40318

Distributed for T.M.C. Asser Press by Springer | springer.com @ Springer

the language of science

https://doi.org/10.1017/51574019612001289 Published online by Cambridge University Press


https://doi.org/10.1017/S1574019612001289

EUROPEAN CONSTITUTIONAL LAW REVIEW

www.asserpress.nl/cata/euconst/fra.htm
journals.cambridge.org/EuConst
Recommended citation: EuConsT

The journal is edited in the HogenpORPcentre for European Constitutional Studies, a Jean
Monnet Centre of excellence. This Centre is based in the University of Amsterdam. Pub-
lished three times a year.

Indexed in the following Thomson Reuters products and services: Social Sciences Citation In-
dex; Social Scisearch; Current Contents/Social and Behavioral Sciences; Journal Citation Reports/
Social Sciences Edition. Furthermore in the Index to Foreign Legal Publications, International
Bibliography of the Social Sciences, Westlaw UK Legal Journals Index.

Editorial Office

European Constitutional Law Review c/o HoGeEnporrcentre, University of Amster-
dam, Department of Public Law, PO. Box 1030; NL — 1000 BA Amsterdam. Tel. +31
205253310/3966. E-mail: EuConst@uva.nl.

Distribution

The European Constitutional Law Review is distributed for T-M.C.AssER PREss by Cambridge
University Press, Cambridge, UK. The journal is also available online through the Cam-
bridge Journals Online service. This service can be found at <http://journals.cambridge.org/
EuConst>.

Subscription rates and specimen copies

Subscription to the European Constitutional Law Review, Volume 9 (2013): Print + on-
line: GBP 150.00 / USD 272.00 / EUR 215.00. Print only: GBP 137.00 / USD 246.00 /
EUR 195.00; Online only: GBP 127.00 / USD 229.00 / EUR 174.00. Subscription orders,
changes of address and requests for specimen copies should be sent to: Cambridge University
Press, The Edinburgh Building, Shaftesbury Road, Cambridge CB2 8RU, UK, E-mail: jour-
nals@cambridge.org; or in the USA, Canada and Mexico: Cambridge University Press, Jour-
nals Fulfillment Department, 100 Brook Hill Drive, West Nyack, New York 10994 2133,
E-mail: subscriptions_newyork@cambridge.org.

Advertising

To advertise in the journal please contact the relevant Advertising Promoter for your area: in
the USA, Canada or Mexico: journals_advertising@cup.org; in the UK, Europe or rest of the
world: ad_sales@cambridge.org.

Photocopying and permissions

All rights reserved. No part of this publication may be reproduced in any form or by
any means, photocopying, electronic, or otherwise, without permission in writing from
Cambridge University Press. Permission inquiries from the USA, Mexico, and Canada should
be addressed to the New York office of Cambridge University Press <http://www.cambridge.
org/uk/information/rights/contacts/newyork.htm>; permission inquiries from elsewhere
should be addressed to the Cambridge office <http://www.cambridge.org/uk/information/
rights/contacts/cambridge.htm>; permission inquiries from Australia and New Zealand
should be addressed to the Melbourne office <http://www.cambridge.org/uk/information/
contacts_melbourne.htm>. Permission to copy (for users in the USA) is available from the
Copyright Clearance Center (CCC), <http://www.copyright.com>, email: info@copyright.
com. For republication specific written permission should be obtained from the copyright
owner. Please apply to press@asser.nl.

ISSN 1574-0196

© 2013 1-M-C-AssER PRESS, The Hague, and contributors.

https://doi.org/10.1017/51574019612001289 Published online by Cambridge University Press
eclr_9-3_02.indb 1 10/28/2013 8:36:22 PM


http://www.cambridge.org/us/information/rights/contacts/newyork.htm
http://www.cambridge.org/us/information/rights/contacts/newyork.htm
http://www
http://www
http://www.copyright.com/
mailto:info@copyright.com
mailto:info@copyright.com
https://doi.org/10.1017/S1574019612001289

Boarp or EDprTORS

W.T. Eijsbouts, editor-in-chief

Professor of European constitutional law and history,
University of Amsterdam and professor of European
law, Leiden University

Jan-Herman Reestman, associate editor-in-chief
Associate professor of public law, University of
Amsterdam

Leonard EM. Besselink
Professor of European constitutional law, University
of Amsterdam

Monica Claes
Professor of European and comparative constitu-
tional law, University of Maastricht

John W, Sap

Professor of European Union law, Open University
in the Netherlands, Heerlen, and associate professor
of European Union law, VU University Amsterdam

Jeremy B. Bierbach, managing editor
Ph.D. candidate, University of Amsterdam

Vigjilenca Abazi & David Nederlof, associate
managing editors
Ph.D. candidates, University of Amsterdam

Junior editors
Thomas Beukers

European University Institute, Florence

Geerten Boogaard
Leiden University

Jan Komdrek

London School of Economics

Thomas A.J.A. Vandamme
University of Amsterdam

Gerhard van der Schyff’
University of Tilburg

Bastian Michel
Ph.D. candidate, University of Amsterdam
Special language adviser

Russell E.M. Lawson
Oxford

BoOARD OF ADVISORS

Andreas Auer
Professor of public law, University of Zurich

Paul Craig
Professor of English law, St. John’s College, Oxford

Grdinne de Biirca
Professor of law, Harvard Law School

Bruno de Witte

Professor of European Union law, European University
Institute, Florence; Professor of European Union law,
University of Maastricht

Olivier Dubhamel

University Professor at IEP (Sciences Po), Paris
Spyridon Flogaitis

Professor of administrative law, University of Athens
Jorg Gerkrath

Professor of European law, University of Luxembourg
RJ.G. Kapteyn

Former judge in the EC]J

Tim Koopmans

Former judge in the ECJ and Advocate General at
the Hoge Raad (Supreme Court of the Netherlands),
The Hague

Rick Lawson
Kirchheiner Chair, Department of Public Law, Leiden
University

Koen Lenaerts
Judge in the ECJ and professor of European law,
University of Leuven

Ingolf Pernice
Professor of public law and of international and Euro-
pean law, Humboldt University, Berlin

Jit Peters
Professor emeritus of public law, University of Am-
sterdam

Lucas Prakke

Professor emeritus of comparative constitutional law,
University of Amsterdam

Sacha Prechal
Judge at the ECJ and Professor of international and
European institutional law, University of Utrecht

W.H. Roobol
Professor emeritus of European history, University of

Amsterdam

Dominique Rousseau
Professor of public law, University of Montpellier 1

Andpis Sajé
Judge of the European Court of Human Rights

Mirostaw Wyrzykowski
Professor of constitutional law at Warsaw University,
Poland and judge in the Trybunal Konstytucyjny (Pol-
ish Constitutional Court)

Peter G. Xuereb
Professor of European and comparative law, University
of Malta

Jitt Zemdnek
Jean Monnet Professor of European Union Law,

Charles University, Prague

https://doi.org/10.1017/51574019612001289 Published online by Cambridge University Press

eclr_9-3_02.indb 2 10/28/2013 8:36:22 PM


https://doi.org/10.1017/S1574019612001289

EUROPEAN CONSTITUTIONAL LAW REVIEW

2013 VOLUME 9 ISSUE 3

CONTENTS

Editorial
Between Frankfurt and Karlsruhe: The Move, the Law and the Institutions 355

Articles

Stephen TiERNEY — Legal Issues Surrounding the Referendum on Independence

for Scotland 359

Daniel Trym — Separation versus Fusion — Or: How to Accommodate National
Autonomy and the Charter? Diverging Visions of the German Constitutional
Court and the European Court of Justice 391

Jan KoMAREk — The Place of Constitutional Courts in the EU 420

Piivi LEINO ¢ Janne SALMINEN — The Euro Crisis and Its Constitutional
Consequences for Finland: Is There Room for National Politics in EU Decision-

Making? 451

Jan-Herman ReestmaN — The Fiscal Compact: Europe’s Not Always Able
to Speak German — On the Dutch Implementing Act and the Hazardous
Interpretation of the Implementation duty in Article 3(2) Fiscal Compact 480

Case Notes

Marek Szypro — Free Life after Life Imprisonment as a Human Right under the
European Convention — European Court of Human Rights, Grand Chamber,
Judgment of 9 July 2013, Vinter and Othersv. The United Kingdom 501

Maarten pEN Herjer & Eljalill TauscHiNsky — Where Human Rights Meet
Administrative Law: Essential Elements and Limits to Delegation — European
Court of Justice, Grand Chamber C-355/10: European Parliament v. Council of
the European Union 513

https://doi.org/10.1017/51574019612001289 Published online by Cambridge University Press
eclr_9-3_02.indb 3 10/28/2013 8:36:22 PM


https://doi.org/10.1017/S1574019612001289

EprroriaL Poricy ¢ GUIDELINES FOR CONTRIBUTORS

In the tradition of the HogenpORpcentre, the European Constitutional Law Review (EuConst)
follows the classical approach of constitutionalism, to discuss EU law’s developments as well as
comparative public law of the member states, political and constitutional theory and history. The
journal is a platform for scholarly discussion of European constitutional events and evolution.
It is open to contributions in this field from any country in the world and from any discipline.
These contributions should satisfy as to substance, apart from the common scholarly criteria,
two specific conditions, to a) have a distinctly European relevance and b) include a reference
to and discussion of legal aspects involved.

Submission of Material

Authors are requested to send their manuscript to the Editorial Office European Constitutio-
nal Law Review, c/o HogeEnpoRpcentre, PO. Box 1030; NL — 1000 BA Amsterdam, E-mail:
EuConst@uva.nl. All submitted materials should be in English. Detailed instructions and
style sheet can be found on <http://journals.cambridge.org/action/displayJournal?jid=ECL>.
Materials may be submitted at any time of the year and, if accepted for publication, will be
published at the earliest available opportunity.

Copyright

Copyright is exclusively vested in EuConst and the author(s) jointly. Acceptance of the Board
of Editors offer to publish implies, however, that authors agree to an embargo on publication
elsewhere, either in English or another language, for a period of two years following the date
of publication in EuConst. The agreement of the Board of Editors will be necessary before the
article can be subsequently published elsewhere.

Revision
Articles accepted will be edited, linguistically and substantively, subject to author’s approval.

Books for Review
These should be sent to Bastian Michel, University of Amsterdam, Constitutional and Admin-
istrative Law Department, P.O. Box 1030, NL-1000 BA Amsterdam, e-mail: B.Michel@uva.nl.

The G.K. van HoGENDORPcentre FOR EUROPEAN CONSTITUTIONAL STUDIES, short: HOGEN-
DORPcentre, is a Jean Monnet centre of excellence at the University of Amsterdam. Founded
in 1996, it promotes research and course development in the field of European Constitutional
Studies, bringing together the disciplines of constitutional (including comparative) law, history,
political theory. Gijsbert Karel van Hogendorp, 1762-1834, is the auctor intellectualis of the
Dutch Kingdom’s first constitution, of 1814.

Apart from editing the European Constitutional Law Review, the HoGENDORpcentre hosts or
co-hosts yearly conferences and runs a series of publications, the Hogendorp-papers, published
by Europa Law Publishing <http://www.europalawpublishing.com/european_law/erad.htm>.

https://doi.org/10.1017/51574019612001289 Published online by Cambridge University Press
eclr_9-3_02.indb 4 10/28/2013 8:36:22 PM


https://doi.org/10.1017/S1574019612001289

