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Online Dispute Resolution and the End
of Adversarial Justice?

Norman W. Spaulding

There was a moment in the late-nineteenth and early-twentieth centuries when
automobiles were being made with steam, electric, and internal combustion
engines. As early as the 1840s, inventors had created “[r]echargeable batteries that
provided a viable means for storing electricity onboard a vehicle.”1 Porsche’s first car
was an all-wheel-drive electric car that “set several records” in time and distance
competitions, and by 1897 a fleet of taxis built by the Electric Carriage and Wagon
Company of Philadelphia was running in New York City.
The internal combustion engine won out because of a conjunction of factors.

Henry Ford figured out how to produce and sell the Model T at a price half that of
standard electric vehicles. Charles Kettering made crankshaft starters obsolete. And
the discovery of large petroleum reserves in Texas dramatically reduced the price of
gasoline. The steam engine, on the other hand, took far too long to warm up – no
one wanted to wait forty-five minutes before hitting the road. And although electric
cars were cleaner, quieter, and initially easier to start than cars with internal
combustion engines, they “disappeared by 1935,” as did the kind of investment
and research that would have improved their performance and affordability. They
disappeared even though scientists knew, as early as the 1850s, that pumping CO

2

into the atmosphere would affect the earth’s temperature.2

Knowing what we now know about the devastating effects of climate change and
other negative externalities of crude oil extraction, one can’t help but wonder about
what the counterfactual world of a century powered by electric vehicles would have
looked like. The question is for the most part unanswerable – perhaps we would
have had a century of lithium wars rather than oil wars. But it is hard to escape the

1 C. C. Chan, The Rise and Fall of Electric Vehicles in 1828–1930: Lessons Learned, 101 Proc.
IEEE 206, 207 (2013).

2 Clive Thompson, How 19th Century Scientists Predicted Global Warming, JSTOR Daily

(Dec. 17, 2019), https://daily.jstor.org/how-19th-century-scientists-predicted-global-warming/.
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feeling that almost any outcome would be preferable to the world of irreversible
climate change in which we now live.

I raise the forgotten story of electric vehicles because it draws into relief an
important feature of transformative innovation that is all too often obscured once
path dependence and the leverage of market dominance set in. In the moment,
there are often many design options, not just one obviously superior alternative, and
the full cost (including negative externalities) of any one option can be difficult to
calculate. But it is gravely irresponsible not to inquire what that cost might be when
design options are still open and policy affecting incentives is being determined.
Whatever one might have thought about this responsibility in a time before our
own – eras preceding climate change, nuclear holocaust, and other apocalyptic
consequences of technological innovation – we do not have the luxury of failing to
inquire now.

The tech evangelism that reigns in Silicon Valley inhibits precisely this inquiry.3

Uber’s proponents spoke with religious fervor about the corrupt monopoly of cab
companies and how that arbitrarily hindered both the mobility of customers and the
autonomy of cab drivers. Very little was said about whether disrupting the industry
would, on balance, be socially beneficial. But as it turns out, one of the negative
externalities is likely diminished use of public transportation,4 with attendant effects
on climate change and declining resources for innovation in public transportation.
Moreover, Uber increasingly behaves toward consumers and drivers like the very
monopoly it “disrupted.”5 In other ways, the company’s conduct is even more
ominous. As one commentator has observed, “if you are one of its regular customers,
Uber knows more about you than your own mother does.”6 And there are grounds to
worry that the company’s use of these data is not entirely benign.7 Remarkably,
despite its market valuation, the company has yet to prove it can turn a profit. It is far
more convenient to hail a ride, and in this sense “access” to a form of transportation
has increased. But the cost side of the ledger, as with other forms of “surveillance
capitalism,”8 is daunting.

3 Cf. Clayton M. Christensen, Michael E. Raynor & Rory McDonald, What Is Disruptive
Innovation?Harv. Bus. Rev.,Dec. 2015 (questioning whether Uber is a disruptive innovation).

4 Emily Badger, Is Uber Helping or Hurting Mass Transit? N.Y. Times: The Upshot (Oct. 16,
2017), https://www.nytimes.com/2017/10/16/upshot/is-uber-helping-or-hurting-mass-transit.html.

5 Evgeny Morozov, Cheap Cab Ride? You Must Have Missed Uber’s True Cost, Guardian

(Jan. 30, 2016, 7:03 PM EST), https://www.theguardian.com/commentisfree/2016/jan/31/cheap-
cab-ride-uber-true-cost-google-wealth-taxation.

6 Prableen Bajpai, How Uber Uses Your Ride Data, Investopedia (Jan. 12, 2020), https://www
.investopedia.com/articles/investing/030916/how-uber-uses-its-data-bank.asp. No matter how
confessional a trip in a traditional cab ever becomes, neither the driver nor the taxi company
ever learns anything close to this.

7 Uber Settles FTC Allegations That It Made Deceptive Privacy and Data Security Claims, Fed.
Trade Comm’n (Aug. 15, 2017), https://www.ftc.gov/news-events/press-releases/2017/08/uber-
settles-ftc-allegations-it-made-deceptive-privacy-data.

8

Shoshana Zuboff, The Age of Surveillance Capitalism (2019).
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A third cautionary tale closer to the innovations in legal automation and access to
justice I address in this chapter is TurboTax, software that has arguably revolution-
ized tax filing. As with taxi drivers and Uber, many accountants have either been
displaced by Intuit’s product or incorporated it into the services they provide. For
consumers, a process fraught with uncertainty has been made more accessible and
efficient. On the other hand, Intuit has repeatedly used its market leverage and
lobbying power to prevent states and the federal government from adopting legisla-
tion that would make free “prefilled” tax forms automatically available to taxpayers.9

The so-called disruptive innovator has become yet another monopoly rent seeker,
blocking innovations that would be even more accessible, transparent, and consist-
ent with the public good.
The three examples are commonsense reminders that some forms of innovation

are transformative in ways we may (predictably) regret, that the rhetoric and fervor
surrounding disruptive innovation can obscure sober assessment of the cost side of
the ledger, that some transformations saturated with negative externalities become
irreversible, and that the power reallocated by innovation – even innovation that
increases access to a good or service – can be used to obstruct both broader public
access and regulation.
Other examples could of course be given, enough to make the Panglossian

enthusiasm surrounding artificial intelligence, legal tech, and online dispute reso-
lution (ODR) smack of dangerously irrational exuberance.10 ODR’s moment, we are
told, has arrived, “offer[ing] the promise of robust yet radically less expensive dispute
resolution.”11 Dispute resolution, we are assured, is no different from other sectors in
which digital, online systems optimize information processing:

9 Jessica Huseman, Filing Taxes Could Be Free and Simple but H&R Block and Intuit Are Still
Lobbying Against It, ProPublica (Mar. 20, 2017, 1:22 pm EDT), https://www.propublica.org/
article/filing-taxes-could-be-free-simple-hr-block-intuit-lobbying-against-it.

10 I focus for the most part in this chapter on “public ODR” systems developed and marketed to
courts and administrators, not “private ODR” systems used within corporations to resolve C2C,
B2B, and C2B disputes.

11

Richard Susskind, Online Courts and the Future of Justice 1, 8 (2019) (“Online courts
offer the most promising way of radically increasing access to justice around the world.”); see
also COSCA, Joint Technology Committee, Case Studies in ODR for Courts: A View

from the Front Lines 19 (2017), https://www.ncsc.org/__data/assets/pdf_file/0023/18707/2017-
12-18-odr-case-studies-revised.pdf (surveying various public ODR systems in operation in courts
around the world and characterizing ODR as a “game changer for courts that are willing to
innovate”). For an overview of the burgeoning ODR literature, see Robert J. Condlin’s
summary in Online Dispute Resolution: Stinky, Repugnant, or Drab, 18 Cardozo

J. Conflict Res. 717, 717–22 (2017). I share some of Condlin’s concerns, though his focus is
on fully automated ODR systems (id. at 721 n.16), whereas the following analysis takes up
systems that are automated and those involving third-party neutrals in ordinary/“simple” cases.
See note 27. See also Scott Shackelford & Anjanette Raymond, Building the Virtual
Courthouse: Ethical Considerations for Design, Implementation and Regulation in the World
of ODR, 2014 Wis. L. Rev. 615, n.9 (offering a comprehensive survey of issues of transparency,
efficiency, conflicts of interests, and trust in ODR systems and advocating a “polycentric
governance” approach to these concerns).
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All forms of dispute resolution revolve around communication and information
processing. For the Internet to be adapted to serve the needs of dispute resolution is
no different conceptually from adapting the Internet to serve the needs of any other
information intensive process, such as online banking, online auctions, online
education, etc. Indeed, [these industries] often provide links on their home pages
to dispute resolution systems.12

The excessive cost, delay, complexity, and confrontational culture of the adversary
system, we are told, will be displaced by apps that resolve formal legal disputes as
efficiently as eBay resolves auction disputes. In the most ambitious forms of ODR,
there will be no more third-party mediators, arbitrators, or judges, and therefore no
more conference rooms or courthouses.13

Justice will roll down in strings of code. Disputes suitable for ODR will not only
be resolved cheaply and quickly; the conjunction of data mining, predictive analy-
tics, and dispute systems design will help prevent disputes from arising in the first
place.14 Academic conferences populated by scholars who are funded by or work in
the very industry they write about are conducted with all the sobriety of an Elmer
Gentry revival meeting. Skeptics are dismissed as unrepentant sinners – elitists too
attached to the ancien regime to appreciate the miracles of the “internet society,”
heartlessly indifferent to the crisis in access to justice, captive to self-serving, ana-
chronistic ideas about the administration of justice. The capital offenders are judges
and lawyers whose skepticism is dismissed as rationalization covering the prestige
and monopoly rents they derive from the status quo. Fundamentally, law is not
thought to be different from transportation or any other target of disruptive innov-
ation: If you want to improve access, deregulate, disregard regulation that can’t be
set aside, and expand competition by letting the information economy and disrup-
tive innovation work their magic.

Anyone familiar with the history of professions knows that power struggles
between professionals often involve characterizing an entrenched group of experts
as corrupt and the newcomers (here, software engineers) as avenging angels whose
primary care and concern is the welfare of others.15 New assertions of power are in

12 Daniel Rainey & Ethan Katsh, ODR and Government, in Online Dispute Resolution:

Theory and Practice 249, 249 (Mohamed S. Abdel Wahab, Ethan Katsh & Daniel Rainey
eds., 2012).

13 See, e.g., Susskind, Online Courts.
14 See, e.g., Shackelford & Raymond, Building the Virtual Courthouse; Stephanie Smith & Janet

Martinez, An Analytic Framework for Dispute Systems Design, 14 Harv. Negot. L. Rev. 123

(2009); Lisa Blomgren Bingham, Designing Justice: Legal Institutions and Other Systems for
Managing Conflict, 24 Ohio State J. Disp. Resol. 1 (2008); Ethan Katsh & Leah Wing, Ten
Years of Online Dispute Resolution (ODR): Looking at the Past and Constructing the Future, 38
U. Tol. L. Rev. 19 (2006); Robert C. Bordone, Electronic Online Dispute Resolution:
A Systems Approach – Potential, Problems, and a Proposal, 3 Harv. Negot. L. Rev. 175 (1998).

15 See generally Burton J. Bledstein, The Culture of Professionalism: TheMiddle Class

and the Development of Higher Education in America (1976).
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this way masked by the discourses of progress and reform. At the same time, anyone
familiar with the history of the Anglo-American legal tradition knows that legal elites
have commonly and, it must be said, deservedly been targeted for many of the
perceived flaws of the adversary system. The first movement to reduce law to code in
America occurred in the early-nineteenth century, when Jacksonian populists
launched an all-out assault on the complexity of common law pleading and the
power of judges and lawyers.16 Drawing on the Napoleonic Code and the famous
anti-lawyer tracts of Jeremy Bentham, they sought to replace the common law with a
democratically enacted code. They simultaneously sought to expand access to the
practice of law by eliminating standards for entry to the bar. Finally, they sought to
make judges democratically accountable through popular election and recall –
procedures that endure to this day in many states. This was the most pronounced
anti-lawyer movement in American history, animated by a desire to make the law
simple and more affordable. But it is scarcely the only one. Shays’ Rebellion pitted
agrarian debtors against lawyers and judges who enforced the claims of elite credit-
ors. The New Deal pitted progressive reformers and proponents of administrative
agencies against conservative courts and the adversary system.17

What the anti-lawyer and anti-adversary system rhetoric of the current movement
obscures is that the bar’s protectionist arsenal is weaker than it has been at any point
since the Jacksonian populist threat more than a century ago. Indeed, both practic-
ally and doctrinally, the bar’s defenses have been decimated over the last fifty years.
The network of price controls, minimum fee schedules, and restrictions on advertis-
ing and other rules that limited internal competition and “external” lay-lawyer
combinations were dismantled by a series of landmark Supreme Court cases in
the 1970s.18 Competitors in banking, accounting, and other fields renounced the
“treaties” that kept them from offering competing services at the same time. The
legal-form business expanded under the protection of First Amendment decisions
insulating it from unauthorized practice rules.19 Mediators and especially private
arbitrators now operate with the blessing of the Supreme Court, allowing corpor-
ations to use contracts of adhesion to displace millions of disputes from courts to
alternative dispute resolution forums every year.20

In fact, the status quo in access to justice is as much if not more the product of
neoliberal defunding and restriction of legal services for the poor and defunding of

16 Norman W. Spaulding, The Luxury of the Law: The Codification Movement and the Right to
Counsel, 73 Fordham L. Rev. 983, 989–90 (2004).

17 Norman W. Spaulding, Due Process without Judicial Process? Antiadversarialism in American
Legal Culture, 85 Fordham L. Rev. 2249, 2251–53 (2017).

18 See Shapero v. Kentucky Bar Assn., 486 U.S. 466 (1988); Zauderer v. Office of Disc. Counsel,
471 U.S. 626 (1985); Bates v. State Bar of Ariz., 433 U.S. 350 (1977); Goldfarb v. Va. State Bar,
421 U.S. 773 (1975); Bhd. R.R. Trainmen v. Virginia, 377 U.S. 1, 5 (1964); NAACP v. Button,
371 U.S. 415, 439–45 (1963).

19 See, e.g., Florida Bar v. Brumbaugh, 355 So. 2d 1186 (Fla. 1978).
20 See AT&T v. Concepcion, 563 U.S. 333 (2011).
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state courts.21 Tellingly, some of the same players who never lifted a finger to help
low-income Americans obtain meaningful access to the adversary system or support
funding of the court system are now enthusiastically supporting ODR as a substi-
tute.22 They are joined by liberal ethicists, lawyers, judges, and scholars who never
much liked the adversary system to begin with – believing that ADR was the way of
the future, that the New Deal vision of centralized, rational technocratic agency
adjudication is more efficient and suitable to mass-processing of claims, or that,
whatever the alternatives, adversary adjudication is morally flawed.23 These are
strange bedfellows, united by a shared desire to replace the adversary system – at
least for people who cannot already afford it.

Once we understand the neoliberal aspects of the status quo, and liberals’ gradual
abandonment of the goal of providing lawyers to poor people and funding courts,
there is reason to question why ODR travels under the banner of access to justice
and whether it will serve the people its advocates claim they care so much about.
After all, if the interests of poor people were truly motivating these reforms, the law
already recognizes the right of non-lawyers to create organizations that fund and
coordinate not-for-profit legal services.24 The failure to innovate in this space
suggests that rent-seeking packaged in Silicon Valley “solutionism,”25 not access to
justice and the needs of ordinary people who stand before the law, is paramount in
the current movement.

In the pages that follow I set the debate about AI and ODR on a different plane by
granting that access to some form of “law” will be expanded. AI, data mining,
predictive analytics, and the widespread use of mobile computing devices are
generally superb tools for reducing the cost of large-scale bureaucratic and logistical
tasks. They are already proving genuinely transformative in other sectors of the
economy and society. There remain, however, questions about how the architecture
of these information systems fits with basic ideas about the structure of due process
and the rule of law in a pluralistic, democratic society. Ultimately, these are
questions about what version of “law” ODR will increase access to and what kind
of justice and what kind of legal subject are produced by these systems.

To begin with, ODR advocates and designers tell us there are many “simple” cases
that don’t require adversary resolution, but when we look more closely, what we see is

21 See generallyDavid Luban, Taking Out the Adversary: The Assault on Progressive Public Interest
Lawyers, 91 Cal. L. Rev. 209 (2003); Norman W. Spaulding, The Ideal and the Actual in
Procedural Due Process, 2021 Hastings Const. L.Q. 48.

22 On market-based solutions to access to justice that have been mobilized in support of legal
tech, see Neil Gorsuch, A Republic, If You Can Keep It (2019).

23 See Spaulding, Due Process without Judicial Process.
24 See, e.g., Button, 371 U.S. at 439–45 (affirming NAACP’s First Amendment right to coordinate

legal services); Bhd. of R.R. Trainmen, 377 U.S. at 5 (upholding union’s coordination of legal
services).

25

Evgeny Morozov, To Save Everything, Click Here: The Folly of Technological

Solutionism (2013).
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that simplicity is assumed from and defined by the monetary value of the case, not the
simplicity of the issues involved or the social, moral, and economic stakes for the litigants
and the public. Given that small value cases make up the vast majority of American
litigation, ODR actually poses a direct challenge to the courts as sites of adversary
adjudication for ordinary people. I take up the “simplicity” hypothesis in Section 11.1.
Section 11.2 describes the architecture of ODR that enables efficient mass pro-

cessing and resolution of legal claims. Although ODR designers and promoters tell
us that it is cheaper and faster than litigation and that it helps ordinary people with
“simple” disputes, current ODR systems are cheaper and faster mainly because they
replace decision on the merits with easier-to-code “interest-based” negotiated reso-
lutions. Equally situated parties may reach mutually advantageous resolution on
such platforms, but where the state or powerful creditors are pitted against unrepre-
sented individuals, as is true in most small value claims, “interest-based” resolution
may simply enhance collection compliance with respect to debts and other legal
claims that the defendant has a right to resist. Far from expanding access to justice,
ODR may rather ominously accelerate unwarranted compliance and legal subordin-
ation. When the government itself is a creditor, and court systems therefore profit
from collection, the risk of conflicts of interest in adoption of ODR systems that the
public cannot evaluate is especially acute. In other cases, even though ODR may be
cheaper than litigation, fee-for-service structures appear designed to induce early
resolution rather than merits resolution for people of limited means.
Finally, the conjunction of AI’s predictive analytic power and big data allows both

public and private ODR system to achieve something dispute systems designers have
long dreamed of: using data about existing disputes to prevent conflict in the future.
As alluring as dispute prevention may seem in a conflict-ridden society, I argue in
Section 11.3 that embedding dispute prevention and compliance into the architec-
ture of the administration of justice through an automated system of surveillance
and information control is inconsistent with human freedom. Asimov’s second “law
of robotics” states that “a robot must obey the orders given to it by human beings,”
not that humans must obey the orders of robots. Compliance-oriented and prevent-
ive ODR reverse this law, turning right holders into cogs in a machinery of
compliance. I discuss alternative paths of ODR development and associated regula-
tory reforms to protect the due process rights of litigants, basic rule of law values, and
the integrity of the administration of justice.

11.1 the domain of odr: “simple” cases?

They have no lawyers among them, for they consider them as a sort of people whose
“profession it is to disguise matters; and therefore they think it much better that every man”
should plead his own cause . . .. [T]he plainest meaning of which words are capable is always
the sense of their laws. And they argue thus.

– Thomas More, Utopia
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A foundational premise of current ODR systems is that there is a class of “simple”
cases for which adversarial resolution is inappropriate, not least of which because the
costs of the process exceed the value of these cases as measured by the size of the claim
or judgment. The simplicity hypothesis has deep intuitive appeal. There are indeed
many cases in which the costs of adversarial process exceed case value.26 If these cases
can be disposed of through anODR system that does not require physical appearance
in court, or even a judge, we are told, costs of adjudication are reduced for the state
and perhaps for the parties. Resolution is faster and cheaper, giving the parties peace
of mind sooner and the ability to move on with their lives. More complicated disputes
might require the formalities of adversary procedure but due process can sometimes
be provided without full judicial process. Finally, ODR will promote access to justice
because it is precisely these simple cases in which ordinary people do not have access
to counsel or avoid litigation altogether, believing that the game isn’t worth the
candle. Ordinary people will thus be better off as ODR expands.27

This simplicity/access nexus is pervasive in the ODR literature, the promotional
materials of ODR vendors, and the webpages of court systems that have adopted
ODR systems. One commentator observes that “the use of ODR to settle small
claims and therefore free up judges and courtrooms for more complex cases is a
given: ‘Small claims courts, with smaller dollar amounts and less complex issues, are
ideally situated to transition their operations online.’”28 ODR, the author continues,
“has proven to significantly reduce the delays and costs normally associated with a
court case by eliminating the need for travel and synchronous communications.”29

Until the development of ODR, another advocate writes, “the average experience of
a litigant ‘going to court’ amounts to . . . waiting in long lines” – if and when “a
hearing actually begins, it is over almost at once. The outcome is generally
predictable . . . as the decision is determined by standard pieces of information

26

Paula L. Hannaford-Agor et al., Nat’l Ctr. for State Cts.: The Landscape of Civil

Litigation in State Courts (2015), https://www.ncsc.org/__data/assets/pdf_file/0020/13376/
civiljusticereport-2015.pdf.

27 J. J. Prescott, Improving Access to Justice in State Courts with Platform Technology, 70 Vand.

L. Rev. 1993, 2050 (2017); Susskind, Online Courts. Even critics of ODR accept the
simplicity/access gospel, reserving their fire for the use of ODR for “complicated” disputes.
Condlin, Online Dispute Resolution, at 217 (“It is not difficult to understand how routine,
standardized, and uncomplicated disputes could be reduced to single issues and resolved
acceptably by algorithms, or how parties to disputes could choose software-driven systems over
human ones when the stakes are small, the issues routine, and cost and convenience are the
overriding concerns.”).

28 Nicolas W. Vermeys & Karim Benyekhlef, ODR and the Courts, in Online Dispute

Resolution: Theory and Practice 307, 318 (Mohamed S. Abdel Wahab, Ethan Katsh &
Daniel Rainey eds., 2012). Matterhorn’s website emphasizes that its “ODR brings the public,
government staff, and others together to handle relatively minor and routine proceedings . . .
streamlin[ing] the parts of processes that don’t need to take place in person. And the efficien-
cies gained means your personnel can focus on the cases that can and should require more
attention.” ODR Solutions, Matterhorn, https://getmatterhorn.com/odr-solutions/.

29 Vermeys & Benyekhlef, ODR and the Courts, at 313.
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contained in the case file or provided by answers the litigant supplies.”30 This is not
only hugely inefficient, “access to justice is subverted by the fact that courts
continue to operate on the age-old model.”31 The adversary system

makes much more sense for complex litigation in which credibility
determinations . . . and diverse forms of evidence are standard fare. For disputes
of this character, the costs of physically using a courthouse (even day in and day
out) are relatively modest, if not negligible, given the stakes of the lawsuit .. . . But
for minor disputes in state court, in which the stakes are at least initially fairly low
and decisions can be made on the basis of papers and are usually straightforward,
the tradeoff cuts deeply the other way.32

Supposedly “[m]inor legal disputes” account for the majority of state trial court
caseloads in the United States.33 These include not only small claims cases between
private litigants and landlord/tenant disputes, but “lesser misdemeanors and civil
infractions” where the state is involved as the complainant or prosecutor.34

The first problem with the simplicity/access nexus is the assumption that low
value cases are in fact simple. They can be made to seem simple by comparison to
more sophisticated causes of action, but for the parties involved in “simple” cases,
this is an irrelevant comparator. For parties to a case, the judgment whether their
case is simple rests on factors such as

• whether they have dealt with similar disputes before and are familiar with
the applicable law and procedure,

• the relative value of the case as compared to their other assets and debts,
• dignitary considerations linked to the harm they have suffered or are

accused of causing as compared to other wrongs and emotionally
charged problems they have dealt with,

• dignitary considerations linked to the degree of participation and under-
standing litigants have about the process that results in resolution of a
dispute

• the capacity of designers of ODR systems to capture the interests of the
parties, and

• the actual merits.

30 Prescott, Improving Access to Justice in State Courts, at 1997–98.
31 Id. at 1996.
32 Id.
33 Id. at 2000.
34 Id. at 2001–2002. Proponents also frequently compare ODR systems to the absence of access to

any dispute resolution process, pointing to the same evidence that litigants with small money
value claims cannot afford counsel and cannot afford to lose time from work to appear in court
pro se. See id. Of course, almost anything looks good in comparison to nothing – indeed, the
problem takes on real urgency when cast in this light. But against such a benchmark any
solution that even modestly improves on the status quo might be considered worth pursuing
even if it is flawed in other ways. I take this up in Section 11.3.
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With respect to the first consideration, an experienced landlord likely has dealt with
tenant disputes in the past and can therefore navigate legal issues in a new dispute
with some degree of comfort even if the matter is not free of frustration. By contrast,
a tenant who has never had an abusive landlord will not likely regard even a small
money value dispute about a repair, return of a deposit, or penalty for late rent as
“simple.” With respect to relative value, the second consideration, even a seemingly
“minor” fine or civil liability can loom large for a person of modest means, forcing
painful choices about whether to put food on the table or pay up to avoid mounting
fines and fees and continuing intervention on the part of the state. The stakes won’t
seem “minor” to such a party.35

Dignitary considerations are indeterminate and subjective, but an extensive, well-
established body of social scientific and cognitive research makes clear that these
considerations are central to the perceived legitimacy of dispute resolution systems.
Quick resolution of emotionally charged cases in which people do not feel heard
can have enduring negative repercussions not only for the parties, but for the
administration of justice. As Alan Lind and Tom Tyler summarize, “people usually
feel more fairly treated when they have had an opportunity to express their point of
view about their situation.”36 This is just as true, they note, in “simple” cases as it is
for “complex” ones: “In small claims cases . . . all parties to a case would like to have
an opportunity to tell their story, taking as much time as they feel they need to
articulate the issues that matter to them.”37 Unlimited participation obviously is not
possible in any dispute resolution system. Finality matters to fairness. Judges are
obliged to impose other limits as well, including legal relevance and consideration
for the time that must be spent on other cases.38 Nevertheless, Lind and Tyler
emphasize, the tension between “objective justice and legal efficiency,” on the one
hand, and “the experience of subjective justice on the part of the litigant,” on the
other, doesn’t evaporate just because a case is a relatively “simple” one from the
perspective of judges and other dispute systems designers.39

They offer, as example, proceedings in a traffic court in Chicago:

Judges in that court often take the view that showing up for court and losing a day’s
pay at work is punishment enough for a traffic offense. As a result, those who arrive

35 The point is not that social costs should be ignored in favor of relative value concerns of the
parties (see Prescott, Improving Access to Justice, at 2003 n.46), but that the relative value
concerns of the parties affect perceptions of the stakes of even small money value cases.
Further, it is reductive to equate social costs with the budget outlays of court systems. As the
discussion infra demonstrates, social costs include perceptions of fairness and the cost of
powerful repeat players such as creditors and the government gaining systemic advantages
from court systems.

36

Edgar Allan Lind & Tom R. Tyler, The Social Psychology of Procedural Justice 4–5

(1988).
37 Id. at 5.
38 Id.
39 Id.
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in court often have their case dismissed without any hearing .. . . However, inter-
views with traffic court defendants suggest that despite these favorable outcomes they
often leave the court dissatisfied. For example, one woman showed up for court with
photographs that she felt showed that a sign warning her not to make an illegal turn
was not clearly visible. After her case was dismissed (a victory!) she was angry and
expressed considerable dissatisfaction with the court. . . . Outcome-based models
might find the woman’s dissatisfaction difficult to explain, but process-based models
would have little trouble in accounting for her reaction.40

The feeling of not being given the time of day, of not being heard, can ramify in
other forms of civic engagement, and in other dealings with the state. If they are
tied to deeper mistreatment at the hands of the state, the consequences can be
grave.41

Even a simple case can also prove quite complex to code in an ODR system.
Complexity in coding arises not only from the costs of good ODR design but from
limits in natural language processing capacities in even the most advanced AI
systems and other algorithms.42 These systems are still capable of fairly comical
errors in the interpretation of human language.43 In some settings these errors
present mere inconveniences – your Uber driver arrives late or drives to the wrong
location. In law, the consequences can be catastrophic – including erroneous arrest
and separation from one’s family, destroyed credit, even the use of deadly force in
executing a bad warrant. Natural language processing capacities will improve
gradually. However, as with any symbolic system that attempts to reproduce, meas-
ure, and operationalize content from another symbolic system (here, human lan-
guage), there will always be gaps. All symbolic systems err, and all are to one degree
or another ineluctably “leaky.”44 This derives from the nature of representation
itself – the fact that representation depends upon reduction of signified content to
signs. Automated systems that displace human judgment offer advantages, but they
also remove the possibility of real-time commonsense reconsideration.
This raises the question whether even truly “simple” cases are simple enough for

ODR systems to handle.45 The answer to that question cannot be found by

40 Id. at 2.
41 Monica Bell, Police Reform and the Dismantling of Legal Estrangement, 126 Yale L.J. 2054

(2017) (discussing legal estrangement as the result of procedural injustice, vicarious marginal-
ization, and structural exclusion).

42 See Norm Spaulding, Is Human Judgment Necessary? Artificial Intelligence, Algorithmic
Governance, and the Law, in Oxford Handbook of Ethics and AI 375 (Markus D.
Dubber, Frank Pasquale & Sunit Das eds., 2020); See also Chapter 3 in this volume.

43 Spaulding, Is Human Judgment Necessary?
44 Id. at 378 n.13 (quote re “leakiness” of all AI) (citing Carlos E. Perez, AI Safety, Leaking

Abstractions and Boeing’s 737 Max 8, Medium (March 14, 2019), https://medium.com/intui
tionmachine/ai-safety-leaking-abstractions-and-boeings-737-max-8-5d4b3b9bf0c3).

45 There is also open debate among ODR advocates, people who work in communications
theory, and experts in conflict resolution about the parameters and conditions for establishing
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comparing ODR to the cost of adversary resolution or to cases assumed to be more
complex and therefore more suitable to adversary resolution. It can only be
answered by taking stock of the merits.

Much of the adversary system is designed not only to maximize participation and
party control (albeit for those who can afford it), but to avoid the problem of
prejudging the merits – the temptation to decide a case based on reductive first
impressions. This temptation is strong, reinforced by powerful cognitive biases
(including confirmation bias, halo effects, etc.). A prominent nineteenth-century
lawyer and judge famously admonished in defense of the adversary system that “the
affairs of mankind are not so nicely adjusted as that one party in a law-suit should be
entirely right and the other entirely wrong .. . . [T]ruth cannot be elicited and justice
awarded unless both sides of a case are fairly represented.”46 This is so not only
because of the “intricacies” of “commercial relations,” the moral complexity of
human action subject to legal regulation, or the “nice distinctions to be made in
determining the degree of criminality,” but because long experience shows that
“[m]any cases which at first seemed to be bad have on examination proved to be
good.”47 The adversary system thus rests on what one might call procedural skepti-
cism – rules of procedure that reduce the risk of prejudgment.

The idea that there is a general category of “simple” cases and that the merits of
these cases reveal themselves on first impression or on the initial pleadings is, from
this perspective, a seductive fiction. It rests on a self-serving value judgment about
small-dollar-figure claims – that they matter less and contain less complexity – and
the triage imperatives of mass-processing.

As importantly, evidence from the last decade provides sobering proof that
supposedly simple cases (small claims, landlord/tenant, and traffic and other misde-
meanors) are not actually simple and that they have profound ramifications for the
administration of justice. Firstly, we know that these cases dominate state trial court
dockets, and that, in the vast majority, the individuals involved do not have counsel.
So ODR is staking a claim to displace most state court adjudication, not experiment
with a small subset of claims. We also know that, regardless of specific subject
matter, these are mainly debt collection proceedings in which the plaintiff is either
the state seeking to recover “legal financial obligations” (fines, fees, and other
penalties imposed by the court) or a creditor (a lender, collection agency, or
landlord) represented by counsel. There is thus a powerful repeat player (the state
or a private creditor) on one side, and an individual defendant/debtor on the other.

trust in dispute resolution. See generally Mohamed S. Abdel Wahab, Ethan Katsh & Daniel
Rainey eds., Online Dispute Resolution: Theory and Practice (2012).

46 Norman W. Spaulding, The Myth of Civic Republicanism: Interrogating the Ideology of
Antebellum Legal Ethics, 71 Fordham L. Rev. 1397, 1436–37 (2003) (quoting Justice Jackson).

47 Id.
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This contrasts sharply with the image of the facilitation of cooperative resolution
between individuals painted by the ODR literature.48

11.1.1 Public Enforcement in “Simple” Cases

With respect to public debts, the Department of Justice Investigation of the
Ferguson Police Department and follow-on litigation against municipal courts
around the country show that there has been widespread abuse of legal financial
obligations as cash-strapped municipalities deprived of general funds by their states
have converted courts into fee-for-service systems parasitic on the most financially
vulnerable populations within their jurisdictions. In Ferguson, excessive fines and
fees were imposed disproportionately on the African American population of the
city. The Report’s section on the court system found that enforcement actions
involved shocking deviations from basic principles of procedural due process,
including failure to make the constitutionally required inquiry into litigants’ ability
to pay before using imprisonment as a penalty or inducement for nonpayment.49

Litigation in dozens of other jurisdictions reveals that the problems with setting and
collecting legal financial obligations are widespread.50 One report revealed that the

courts in St. Louis city and the county collected over $60 million in revenue in
2013 . . . with some cities depending on such fines for more than 40 percent of their
general fund. The report found that the cities most dependent on such revenue
were majority African-American with large impoverished populations .. . . In
Jennings, which has a population of roughly 14,750, [a] lawsuit found that the city
had issued about twice as many warrants as there were households, “mostly in cases

48 Cf. Noam Ebner & Elayne E. Greenberg, Strengthening Online Dispute Resolution Justice, 63
Wash. U. J.L. & P. 65 (2020) (arguing from a dispute systems design perspective that “ODR
systems should no longer be touted as lawyerless . . .. [W]hile ODR programs may resolve
discrete presenting issues without lawyers, clients may still need lawyers to help assess the
appropriateness of a discrete ODR program and to help the clients consider the broader justice
issues that may be implicated.”); see alsoNoam Ebner & Elayne E. Greenberg,Where Have All
the Lawyers Gone? The Empty Chair at the ODR Justice Table, 6 J. Online Disp. Res. 154

(2019). I concur, especially when the other side already has the benefit of counsel.
49

U.S. Dept. Just., C.R. Div., Investigation of the Ferguson Police Department 52–54

(2015), https://www.justice.gov/sites/default/files/opa/press-releases/attachments/2015/03/04/fer
guson_police_department_report.pdf.

50 Arthur Liman Center, Yale L. Sch., Fees, Fines, and the Funding of Public Services (See
Aug. 2020); ABA Comm. on Ethics & Pro. Responsibility, Formal Op. 490 (2020) (gathering
cases and discussing ethical obligations of judges in setting and collecting legal financial
obligations); As Court Fees Rise, the Poor Are Paying the Price, NPR (May 19, 2014), https://
www.npr.org/2014/05/19/312158516/increasing-court-fees-punish-the-poor (discussing examples
from court systems around the country; “What we found again and again, is that the costs of
the justice system in the United States are paid increasingly by the defendants themselves,” and
“20 different fees charged to people who go to court in Michigan. In 2012, these raised $345
million. The state court system keeps track and sends judges spread sheets showing how much
they collect.”).
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involving unpaid debts for [traffic] tickets.” In 2013, a 24-year-old inmate in the
Jennings jail who was imprisoned for unpaid tickets hanged himself.51

“Tragic incidents such as these draw into vivid relief the human cost of ignoring the
connection between procedural due process and human dignity”.

As local courts have faced funding crises and failed to address racial bias, advocates
of ODR have been marketing their platforms to court systems around the country
and in the pages of law reviews by packaging enhanced efficiency in collecting
public debts in the language of “access to justice.” ODR advocates insist that in
traffic cases faster, cheaper resolution benefits individual defendants because they get
closure and avoid the additional fees associated with failure to appear and default.52

But when one examines the use of the platforms marketed to court systems, one finds
things like the Fort Collins, Colorado, municipal court’s ODR system for “camera
radar/red light tickets.”53 The ODR system provides for resolution of traffic camera
tickets.54 The sophisticated cameras cost $10,000 a month each to operate. Tickets
are $75.55 The city claims that the cameras are making a “huge difference” in driver
education and safety, and it points to data showing reductions in accidents at one of
the intersections where the cameras are used.56 But the program also reportedly nets
the city about $200,000 a year over operating costs, including payments to the private
contractor who services the cameras.57 Camera citations well exceed officer written
traffic tickets in the city, and in other jurisdictions there is evidence that this
enforcement tool invites politically corrupt outsourcing to private contractors and
generates revenue without improving traffic safety at all.58

51 Campbell Robertson, Missouri City to Pay $4.7 Million to Settle Suit over Jailing Practices,
N.Y. Times (July 15, 2016), https://www.nytimes.com/2016/07/16/us/missouri-city-to-pay-4-7-mil
lion-to-settle-suit-over-jailing-practices.html.

52 See generally Prescott, Improving Access to Justice.
53 Regulations regarding Radar/Red Light Tickets, City Fort Collins, https://www.fcgov.com/

municipalcourt/camera.php/title-vi.
54 Dunrie Greiling, Fort Collins Municipal Court Now Offers Red-Light Camera Citation

Resolution Online, Matterhorn (May 7, 2020), https://getmatterhorn.com/fort-collins-munici
pal-court-now-offers-red-light-camera-citation-resolution-online/.

55

Katie Ruedebusch, Legislative Council Staff, Issue Brief: Automated Vehicle

Identification Systems (2018), https://leg.colorado.gov/sites/default/files/18-13_red_light_
cameras.pdf.

56 Sarah Kyle, Veto Gives Fort Collins Green Light on Red-Light Cameras, Coloradoan (June 7,
2016), https://www.coloradoan.com/story/news/2016/06/06/how-fort-collins-police-use-red-light-
traffic-cameras/85511892/.

57 Id.
58 Id. In other jurisdictions, the companies that run the cameras take the bulk of the funds

generated, and the evidence on reduction of accidents is mixed – accidents fall at varying rates
at the intersections that have cameras but increase at other intersections in the same jurisdic-
tion, raising questions about the behavioral benefits. Mark Hemsky, Are Red Light Cameras
Life Savers or Revenue Generators? Fox40 (Aug. 2, 2017, 7:00 PM PDT), https://fox40.com/
news/are-red-light-cameras-life-savers-or-revenue-generators/. Other research shows political
corruption in the awarding of red-light camera contracts to private vendors and even less
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The Fort Collins ODR system does not appear to follow a pure bargaining model
where the resolution results from negotiating what will be paid irrespective of the
merits. Nor, however, does it appear to be designed to fully and faithfully ascertain
the merits in each case, including educating defendants about how to explore and
assert standard defenses. The defendant is assured there is a prosecutor who will
review the case and the website’s “About Online Case Review” page indicates that a
defendant could “potentially have . . . fines and fees reduced or in some cases,
dismissed altogether.”59 The FAQ page, however, characterizes ODR as a process
to enter a guilty plea through an “Online Plea” process.60 The page indicates that
“You can plead guilty, be sentenced, and pay your fines/costs without going to court
in person.”61

If the system is mainly designed to enter guilty pleas and collect the fines and
fees – if, that is, the private “review” conducted by prosecutors and the court is
perfunctory, designed to “improve compliance” on the same terms as the designer’s
platforms sold to other jurisdictions62 – then the efficiency gains accrue mainly to
the city.63 In cases where guilt is unclear or revenue generation dominates public
safety priorities, defendants are saddled with unwarranted debts and the public with
rent-seeking law enforcement. Indeed, a compliance-oriented ODR system that
primarily increases the speed of collection for traffic camera fines raises the specter
of fully automated law enforcement in derogation of every procedural value other
than reduced cost to the state.64 Nor does such an ODR enforcement process

convincing evidence regarding driver safety, including increases in rear-end accidents at
intersections with cameras. See Austin Berg & Ben Szalinski, Illinois Red-Light Cameras
Have Collected More Than $11B from Drivers since 2008, Ill. Pol’y Inst., https://www
.illinoispolicy.org/reports/illinois-red-light-cameras-have-collected-more-than-1b-from-drivers-
since-2008/.

59 About Online Case Review, City of Fort Collins, https://cii2.courtinnovations.com/
COFCMC/about.

60 Frequently Asked Questions, City of Fort Collins, https://cii2.courtinnovations.com/
COFCMC/faq.

61 Id.
62 Prescott, Improving Access to Justice, at 2036; see also id. at 2035 (noting that courts can

“improve” their “revenue situation” through systems that “encourage better legal compliance
with existing fine and fee structures” (emphasis added)); id. at 2038 (presenting data on
compliance measured in terms of payment timing for Matterhorn); id. at 2038 (touting
compliance data as showing that Matterhorn can “reduce the waste that comes from delay
and the cat and mouse games that are common in today’s justice system”); id. at 2045 (arguing
that user satisfaction can be inferred when they “open their wallets – and doing so sooner rather
than later”). When addressing courts, the company’s ODR system is even more frank about the
speed of fee collection: “Increase access to justice, decrease time to case closure, hasten fee
collection, and decrease defaults with Matterhorn.” Get Results, Matterhorn, https://
getmatterhorn.com/get-results/.

63 For another example, note CyberSettle’s cross marketing of ODR technology and technology
to accelerate collection. CyberSettle, www.cybersettle.com/. I discuss the relationship
between ODR design and merits determination in greater detail in Section 11.2, infra.

64 Michael L. Rich, Machine Learning, Automated Suspicion Algorithms, and the Fourth
Amendment, 164 U. Pa. L. Rev. 871 (2016).
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provide a public forum, as court proceedings do, for airing systemic concerns about
whether revenue generation dominates legitimate public safety concerns. Public
and media scrutiny of enforcement is literally short-circuited.65

Remarkably, ODR advocates commonly ignore or suspend the merits question
altogether – either not seeking to measure it, excluding it from the design of ODR
systems, or both.66 Traffic cases are indeed minor relative to felony cases, but the
lesson of Ferguson and broader litigation about excessive fines and fees is that
incursions on civil liberty and civil rights in the design of dispute resolution systems
for these offenses can be substantial. Recent scholarship on criminal law and
procedure reinforces this conclusion, showing that twenty-first-century misde-
meanor enforcement has been used to criminalize poverty, to impose onerous
systems of regulation and continuing supervision on marginal populations, to feed
mass incarceration, and to subordinate racial minorities through biased forms of
“order maintenance,” policing, and punishment.67 To submerge these distortions in
the administration of justice in automatic collection-compliance processes would
obviously be inconsistent with the mission of enhancing access to justice for
ordinary people.

11.1.2 Private Enforcement in “Simple” Cases

Even when the state is not a party to supposedly “simple” cases, recent empirical
studies show that the simplicity hypothesis is untethered from the realities of the
administration of justice. As ODR advocates describe small claims, it would be easy
to assume not only that private individuals are on both sides of the litigation, but that
in many “simple” cases people gin up “highly emotional conflicts over matters with
relatively low monetary value.”68 This happens, to be sure, but the data show that far
more often an individual unrepresented defendant is sued in small claims court by a
powerful creditor or landlord represented by counsel. The greater leverage of these
plaintiffs is mobilized not to force costly merits adjudication, but rather to accelerate
reduction of a claim to a final judgment and proceed with enforcement.

65 Users have to have a docket number to enter the system, so it is not like an open court where
the public can investigate or observe the process. Record Search, Fort Collins Municipal

Court, www.ncourt.com/x-press/x-onlinepayments.aspx?juris=F311FB07-16CD-4525-B782-
E681F830C1A6 (last visited Apr. 8, 2022). More broadly, see Julie E. Cohen, Configuring

the Networked Self: Law, Code, and the Play of Everyday Practice (2012).
66 Prescott, Improving Access to Justice, at 2001; see also CyberSettle.
67 See generally Issa Kholer-Hausmann, Misdemeanorland: Criminal Courts and Social

Control in an Age of Broken Windows Policing (2019); Alexandra Natapoff,

Punishment without Crime: How Our Massive Misdemeanours System Traps the

Innocent and Makes America More Unequal (2018).
68

Hannaford-Agor et al., NCSC Landscape Study, at 35; Shannon Salter, Online Dispute
Resolution and Justice System Integration: British Columbia’s Civil Resolution Tribunal, 34
Windsor Yearbook Access to J. 112, 119 (2017).
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The National Center for State Courts Landscape of Civil Litigation study in
2015 found that three-quarters of all judgments in the state courts were less than
$5,200.69 Even among non–small claims cases that went to trial, “[t]hree quarters of
judgments entered in contract cases following a bench trial were less than half of
those in small claims cases ($1,785 versus $3,900). This contradicts assertions that
most bench trials involve adjudication over complex, high-stakes cases.”70 Whatever
the nature of modern trial, most civil cases, the study emphasizes, were “disposed of
through an administrative process,” and for cases that reached judgment, the most
common resolution was a default judgment.71 In these cases, then, there is no
meaningful deliberation on the merits, often no hearing whatsoever preceding the
entry of judgment.
Most revealingly, the Landscape Study found that

[t]he vast majority of civil cases that remain in state courts are debt collection,
landlord/tenant, foreclosure, and small claims cases. State courts are the preferred
forum for plaintiffs in these cases for the simple reason that in most jurisdictions
state courts hold a monopoly on procedures to enforce judgments. Securing a
judgment . . . is the mandatory first step to being able to initiate garnishment or asset
seizure proceedings. The majority of defendants in these cases, however, are self-
represented.72

The conjunction of self-representation and default judgments in small value debtor-
creditor disputes suggests that some state courts are operating as accelerated debt
collection forums. In the forty-four states where judges, clerks, magistrates, and
justices of the peace are allowed to issue capias warrants for failure to appear at
post-judgment asset examination hearings, defendants in civil cases face arrest and
incarceration with bond often set equals to the debt owed.73 As with misdemeanor
criminal cases then, civil litigation for people in financially precarious situations can
result in restraints on liberty in order to force payment.
On this evidence, as with the use of ODR for misdemeanor cases and legal

financial obligations to courts, the simplicity/access nexus looks quite ominous.
The access-to-justice problem is not how to speed things up and substitute auto-
mated bargaining over settlement value (or private deliberation on facts adduced
through strictly circumscribed online submissions) in place of public inquiry into

69

Hannaford-Agor et al., NCSC Landscape Study, at iv.
70 Id.
71 Id.
72 Id. at v (emphasis added).
73 The Criminalization of Private Debt, ACLU, https://www.aclu.org/issues/smart-justice/mass-

incarceration/criminalization-private-debt (noting that an “estimated 77 Americans have a debt
that has been turned over to a private collection agency,” that “millions” are “threatened with
jail” for failure to pay, and citing over a thousand specific cases in twenty-six states in which
judges issued warrants for people collection companies claimed owed civil debts; describing
capias warrant process).
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the merits in small value cases. It is (1) how to slow creditors and other repeat players
down in order to ensure attention to the merits and (2) how to address the systemic
disparities in power that shape both the debts being collected (click-wrap and other
contracts of adhesion; payday lending schemes, etc.) and enforcement procedures
(default judgment, capias, etc.). ODR systems oriented toward speed and automated
online resolution may be quite attractive to plaintiff creditors and other repeat
players, but for individual defendant debtors, the risk is great that ODR systems will
not include adequate exploration of defenses available under the relevant contract,
lease, or state and federal consumer protection and fair debt collection practices
laws.74 These defenses are not generally regarded as “simple” by experts. A 2010 FTC
report found that even basic affirmative defenses such as state statutes of limitations
“on filing actions to recover debt are sometimes variable and complex, and generally
not understood by consumers.”75 An allegation of identity theft raised by a debtor
can “increase the complexity and time required” to resolve a matter.76 The Truth in
Lending Act’s enforcement structure – which contemplates use of the statute as a
counterclaim in a debt collection proceeding – is famously “confusing.”77

Enough has been said, I hope, to make clear that small values cases are by no
means simple or low stakes either for the parties concerned or the administration of
justice. Nor are these cases small in number – they compose a substantial part of
court dockets and therefore of the cases handled by the adversary system. The
simplicity hypothesis is false. If there is a class of truly simple claims suitable for
ODR, the hard question is how to define standards for accurately identifying them
without having to adjudicate the merits along the way – the very task the avoidance
of which makes ODR so affordable. As matters currently stand, then, the principal
effect of using low money-value claims as a proxy for simplicity will be to produce a
bifurcated system of justice – one in which low- and middle-income people already
priced out of meaningful participation in the adversary system78 will have no
alternative but to avail themselves of ODR systems. This bifurcation in the

74 See Condlin, Online Dispute Resolution, at 722 (warning that “[w]hen not based on normative
standards, dispute resolution is just another form of bureaucratic processing . . . according to a
set of tacit, often biased, intra-organizational, administrative norms . . . that are defined by
repeat players who ‘capture’ the system and use it for their private ends”).

75

Fed. Trade Comm’n, Repairing a Broken System: Protecting Consumers in Debt

Collection Litigation and Arbitration 2 (2010), https://www.ftc.gov/sites/default/files/docu
ments/reports/federal-trade-commission-bureau-consumer-protection-staff-report-repairing-broken-
system-protecting/debtcollectionreport.pdf.

76 Id. at 47.
77 Class Actions Under the Truth in Lending Act, 83 Yale L.J. 1410, 1411 (1974); see Coxson

v. Commonwealth Mortg. Co. of Am., 43 F.3d 189, 194 (5th Cir. 1995) (TILA counterclaim
allowed despite the fact that the loan origination was originated fifteen years prior to the proof
of claim being filed); In re Wentz, 393 B.R. 545 (Bankr. S.D. Ohio 2008) (TILA counterclaim
allowed approximately three years after origination).

78 On the price of adjudication as compared to the value of judgments and the effects on access to
justice, see Marc Galanter, Why the Haves Come Out Ahead (2014).
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administration of justice will merely formalize, encode and multiply, not mitigate,
problems of access to justice.
In the most ambitious ODR systems – those that remove the third party neutral

human decision-maker altogether – low- and middle-income people will receive
justice defined by software engineers unregulated by standards of judicial ethics
except to the extent that courts supervise their outsourcing contracts. And we know
that supervision will be limited by the fact that the best AI systems to date are opaque
in their operation even to their designers.79 So, for instance, a deep learning system
used to generate “reasonable” settlement values might not be explainable – even by
the engineers who program it. Systems that are more transparent because they rely
on expert design rather than deep learning, on the other hand, remain highly
reductive.80 Absent regulation, this bifurcated system for the administration of
justice will flourish on terms that limit assessment and accountability.

11.2 the architecture of odr: access to justice, harmony,

or “just harmony”?

The last section focused on the pervasive assumption that ODR will enhance access
to justice because it is suitable for so-called simple cases as measured by money
value. In this Section, I shift from the nature of the cases ODR systems regularly
handle to the design of the systems themselves in order to examine exactly how the
architecture of ODR promotes efficient resolution.

11.2.1 ODR’s Design Features

Although the overall ecosystem is heterogenous and evolving rapidly, most current
ODR platforms function by breaking dispute resolution into its component phases,
reducing legal forms and rules to plain language questions, instructions, and
guidance, and then using asynchronous electronic communication, document
storage, retrieval, and review to facilitate the flow of information needed to define
and resolve the dispute, as shown in Table 11.1.
In the first phase there is typically a webpage with plain language text, videos, and

graphical information describing the specific ODR process. In some instances,
general information on the law is provided (at varying levels of detail). In others,
there is little or no information about the underlying rights and defenses that apply
to the dispute or resources for ascertaining what the law is. The emphasis is instead
on identifying the parties’ interests. Rechtwijzer, the Dutch online ODR system

79

M. Ethan Katsh & Orna Rabinovich-Einy, Digital Justice: Technology and the

Internet of Disputes 161 (2017).
80 Orna Rabinovich-Einy & Ethan Katsh, Lessons from Online Dispute Resolution for Dispute

Systems Design, in Online Dispute Resolution: Theory and Practice 51, 61 (Mohamed
S. Abdel Wahab, Ethan Katsh & Daniel Rainey eds., 2012).
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table 11.1 Five phases of ODR

Phase I Opt In Phase II Diagnosis/Intake III Negotiation
IV Third Party

Neutral/ Algorithm V Closure / Opt Out

Process Information to users about process and
applicable substantive rules

Information
gathered from users

– Open
– Structured
– Algorithm or
AI System

– Review and
approve

– Facilitate to reach
agreement

– AI System

– Approval of
enforceable order

– Online adjudication by
third party neutral

– Referral to courts/
arbitration

2
7
0
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that, until its demise in 2017, handled divorce, family law, debt, and neighbor
disputes, explicitly encouraged the parties to approach the process through the
framework of interest-based resolution.81 Divorcing parties were initially informed
of “rules such as those for dividing property, child support and standard arrange-
ments for visiting rights so that they could agree on the basis of informed consent,”
but the software’s negotiation framework prioritized interests, not rights.82

British Columbia’s vaunted Civil Resolution Tribunal (CRT) includes a statute-
of-limitations information page that defines what a statute of limitations is and
advises parties that it is not tolled during the first phases of the CRT process. But
it does not answer the question of what statute of limitations applies to the dispute
the party has, how to determine either when it started to run, or when it will expire.
The page ends with the statement: “We can’t answer these questions for you. You
may want to get legal advice. The CRT can’t provide legal advice.”83 Indeed, CRT’s
detailed downloadable forms to help parties prepare for negotiation generally ignore
rights and defenses, instead prompting the parties to identify and articulate their
interests.84

To generate enthusiasm and induce users to opt in, introductory pages of ODR
websites also include substantial promotional content highlighting perceived advan-
tages of ODR relative to adjudication in court. The CRT home page begins: “Save
time, money, and stress! The CRT lets you resolve your dispute when and where it’s
convenient for you . . .. The CRT helps you resolve your dispute quickly and
affordably.”85 Rechtwijzer, the online divorce settlement platform, billed itself as
providing a chance to “separate together” without the adversity and acrimony of
divorce in court.86 ODR websites generally do not counterbalance their self-
promotion regarding the advantages of online resolution with sober assessment of
potential downsides, clear notice about rights waived, or alternatives.
In Phase II, once users have opted in, questions are directed to the users through a

range of graphical interfaces in order to gather basic information about the dispute,
classify it, populate relevant forms, and upload relevant documentary evidence.
Advanced systems use chatbots or other interfaces modeled off of apps people use
daily on their smartphones and other devices. Matterhorn, the ODR system behind
the Colorado traffic camera enforcement discussed in Section 11.1 has an online
process for “the uploading of statements by parties, law enforcement and court

81 Roger Smith, Rechtwijzer: Why Online Supported Dispute Resolution Is Hard to Implement,
Law, Tech. & Access to Justice (June 20, 2017), https://law-tech-a2j.org/odr/rechtwijzer-why-
online-supported-dispute-resolution-is-hard-to-implement/.

82 Id.
83 Limitations Periods, Civ. Resol. Tribunal (Apr. 28, 2021), https://civilresolutionbc.ca/wp-

content/uploads/2021/04/Limitation-Periods.pdf.
84 Tips for Successful Negotiation, Civil Resol. Tribunal (Dec. 16, 2021), https://

civilresolutionbc.ca/wp-content/uploads/2017/07/Tips-for-successful-negotiation.pdf.
85

Civil Resol. Tribunal.
86

Katsh & Rabinovich-Einy, Digital Justice, at 161.
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personnel from afar and in lieu of court hearings.”87 In this phase, assuming the
design for information sharing is not reductive, there are obvious efficiency gains in
cost, time, and convenience associated with “asynchronous processes” for fact
gathering relative to filing papers in court.88

In the negotiation phase, Phase III, there is a wide range of approaches. Some,
such as CRT’s, simply provide online portals for direct, unmediated negotiation
between parties with some basic ground rules about abusive communication and
guidance about how to prepare and conduct a successful interest-based negotiation.
Others introduce a human third-party neutral to guide negotiation. Still others are
automated and more rigidly structured, channeling the parties into online negoti-
ation in the form of blind bidding with an algorithm that is designed to identify an
optimal settlement from the highest one party is willing to offer and the least the
other is willing to accept.89 This ostensibly allows parties to “overcome tactics often
employed in face-to-face negotiations that hinder reaching an agreement despite the
existence of a ‘zone of possible agreement.’”90 Smartsettle’s software forces parties to
“list their interests and assign numerical values to them, thereby creating a weighted
spectrum of issues” from which an algorithm “generated various ‘packages’ or
combinations of issues that might satisfy both parties” along with “a graph as a visual
display of the level of satisfaction each package of issues represented for the
parties.”91 Overall, both public and private ODR platforms share some of the
following algorithmically automated features at varying levels of sophistication:
“identifying dispute types; exposing parties’ interests; asking questions about pos-
itions; reframing demands; suggesting options for solutions allowing; allowing some
venting; matching solutions to problems; and drafting agreements.”92

In the phase IV, a third-party neutral human expert may be brought in online to
review and approve a deal reached between the parties. This was the case with
Rechtwijzer. If online negotiations resulted in an agreement, an independent lawyer
would be brought in to review the deal “to ensure that it meets legal requirements
and is fair to both parties.”93 If no agreement was reached, a mediator or arbitrator
would be brought in online to help facilitate resolution. Costs were a fraction of
traditional costs for counsel in divorce proceedings in court, and “[e]ven at the
higher end,” costs were “lower than the costs to the Legal Aid Board for representing

87 Id. at 162.
88 Id.
89 Id. at 35 (discussing CyberSettle)
90 Id. at 36.
91 Id.
92 Id. at 34. For example, Modria’s ODR system for courts was developed out of the eBay and

PayPal model that is asserted to have resolved 90 percent of the 60 million cases per year it
managed “through automation.”Modria, Online Dispute Resolution 2 (2017), https://www
.tylertech.com/Portals/0/OpenContent/Files/4080/Modria-Brochure.pdf.

93

Katsh & Rabinovich-Einy, Digital Justice, at 161.
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both parties to divorce proceedings in court.”94 In the near future algorithms may
not only structure negotiation and suggest solutions but displace the third-party
neutral altogether by using artificial intelligence to review and validate negotiated
solutions.95

In the fifth and final phase, an agreement reached online is reduced to an
enforceable contract or court order. Generally, ODR negotiations cannot be intro-
duced in court, but there are many exceptions. CRT participants, for instance, lose
confidentiality if they use what the system designers determine is “abusive” language
in settlement negotiations. ODR websites also vary widely in the promises they make
regarding the use of user data (information such as identity, location, negotiation
documents and communications, history of participation in ODR or other litigation,
etc.), sale of such data to third-party data brokers, and how and on what terms such
information is shared with court systems with whom they contract and other
government entities. Generally, there is no public access to the ODR process in
real time, no public ODR docket, and unlike codes of procedure and evidence in
courts and the decisional law interpreting them, the lines of code in ODR systems
are proprietary, insulated from public review, and treated as trade secrets by
ODR companies.

11.2.2 ODR as Interest-Based Dispute Resolution

What can be inferred from this structure about ODR as a form of dispute resolution?
What theory of justice does its architecture embody? The most important thing to
notice is that the overwhelming emphasis in the structure of ODR systems is on
“integrative negotiation” or interest-based, win-win bargaining, rather than the
merits.96 The “archetypical ODR approach is to provide an online forum and tools
to facilitate the full settlement of claims without any human intervention.”97

However, users unfamiliar with law are not in a position to recognize that ODR is
oriented toward integrative resolution rather than resolution based on their legal
rights and defenses.98

94 Id. at 161–62.
95 Other formal automated adjudication systems may also be developed on the model of those

currently used to predict outcomes in litigation for purposes of litigation funding decisions. On
the use of AI in litigation funding, see Using AI to Help Litigation Finance Pick the Winning
Case, Artificial Law. (May 29, 2019), https://www.artificiallawyer.com/2019/05/29/is-ai-the-
future-of-litigation-finance-apex-courtquant-hope-so/.

96 Smith, Rechtwijzer.
97 Prescott, Improving Access to Justice, at 2016 n.117.
98 Some ODR systems deliberately blur the line, as in the title of British Columbia’s Civil

Resolution Tribunal, which blends interest-based bargaining in early phases with ex post
tribunal adjudication should bargaining fall through. The CRT Process, Civ. Resol.

Tribunal, https://civilresolutionbc.ca/tribunal-process/#5-get-a-crt-decision. See also Section
11.1 (discussing the confusing signals sent to users about whether the traffic camera enforce-
ment ODR process is to enter a plea, adjudicate the merits, or both).
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Although even the earliest theories of interest-based negotiation insisted that
interests must be “legitimate” to warrant consideration, and that “community
concerns” are relevant to bilateral negotiation,99 some ODR systems eliminate these
factors entirely. Blind bidding and other mathematical representations of interests
have this effect – resolution arises from overlapping settlement values defined by the
parties irrespective of any independent assessment of how the merits relate to the
parties’ quantification of their interests. In other ODR systems, such as CRT and
Rechtwijzer, attention to the legal merits and third-party effects is backloaded into
the review phase (phase IV) when a third-party neutral steps in. But at that stage,
rejection of a settlement entails losing the efficiency gains accumulated through the
ODR negotiation process. Delayed intervention of the third-party neutral thus
virtually guarantees the subordination of concerns about the merits and negative
externalities imposed on third parties and the community. The prize of agreement,
once reached, is exceedingly difficult to refuse. As importantly, fact development to
that point may not illuminate defects even for a third-party neutral deeply comitted
exercising independent judgment and disposed to resist the allure of the prize.100

Even systems that bring a third-party neutral in earlier may not improve attention
to the legal merits. As the orientation of many third-party neutrals is toward effi-
ciency, “harmony and overcoming conflict,” not the legal merits,101 their dispos-
ition, training, and docket pressure may lead the them to “‘trade justice for
harmony.’”102 This has long been a criticism of the alternative dispute resolution
movement, sharpened by evidence that by privileging “harmony” in pluralistic
societies (where there are competing conceptions of the good and systematic
marginalization of minority groups), interest-based resolution can “suppress . . . or
silence . . . the voices of those without political power.”103 In cases involving public
debts to courts, revenue generated from these cases may diminish impartiality,
attention to the merits, and community concerns. Some ODR systems are marketed

99

Roger Fisher, William Ury & Bruce Patton,Getting to Yes (3rd ed. 2011) (In addition to
being efficient, “[a] wise agreement can be defined as one which meets the legitimate interests
of each side to the extent possible, resolves conflicting interests fairly, is durable, and takes
community concerns into account.”).

100 The contrast between the relatively superficial role of third-party neutrals in these ODR systems
and, for instance, the deep engagement contemplated in theories of live mediation such as
Gary Friedman’s is stark. See Gary Friedman, Challenging Conflict: Mediation

Through Understanding (2008) (emphasizing interactions designed to increase mutual
understanding as a foundation to finding acceptable resolutions: “We support each party in
gaining as full an understanding as possible of what is important to him or her in the dispute, as
well as what is important to the other party.”).

101 “Orientation”may understate the point. In the alternative dispute resolution community, belief
that interest-based negotiation can produce harmony and skepticism about rights talk are close
to gospel.

102 Katherine R. Kruse, Learning from Practice: What ADR Needs from a Theory of Justice, 5 Nev.

L.J. 389, 392–93 (2005).
103 Id. at 393.
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to courts on precisely these terms, touting increased collection rates, decreased
defaults, and reduced time to collection. For example, Matterhorn’s contract with
the court in Washtenaw County, Michigan, for traffic violations helped the com-
pany expand ODR to dozens of other counties on the back of reports that it
produced a more than 40 percent increase in fines paid within thirty days.104

Although facts can generally be elicited efficiently online relative to live hearings
and paper filings, important information can be lost in shifting from a hearing/forms
combination to text-only,105 writing skill is a built-in advantage for high-literacy
litigants,106 and without tailored advice about how the law applies to the facts of
their case, litigants may omit relevant evidence. Everything hinges on how questions
posed to elicit the facts are framed by the ODR platform. On the other hand, the
more detailed the questions and guidance, the more expensive the code. Even the
most advanced current AI systems thrive in bound environments, not open-ended,
indeterminate ones.107 The temptation, therefore, is ever to manufacture a bounded
environment in coding for dispute resolution – reducing complexity in order to
code efficiently.
Modria’s brochure for courts considering adoption of its ODR software, proudly

declares that it “helps courts resolve all manner of case types faster without sacrificing
accuracy,” but if we take the architecture of ODR systems seriously, the truth is that
it is quite difficult to assess the accuracy of ODR systems.108 Indeed, the earlier cases
settle and the more interest-based bargaining drives resolution, the less certain we
can be that any given settlement is a just reflection of the relevant rights and
defenses of the parties.109

104

Hannaford-Agor et al., NCSC Landscape Study, at 4.
105 ODR systems can incorporate videoconferencing at costs lower than live hearings, but there is

lively debate about the difference between live and video hearings and trials. See, e.g., Alicia
Bannon & Janna Adelstein, The Impact of Video Proceedings on Fairness and Access to Justice
in Court, Brennan Ctr. for J. (Sept. 10, 2020), https://www.brennancenter.org/our-work/
research-reports/impact-video-proceedings-fairness-and-access-justice-court.

106 See Condlin, Online Dispute Resolution, at 743 n.103.
107 See Kevin Roose, FutureProof: 9 Rules for Humans in the Age of Automation (2021).
108

Modria, Online Dispute Resolution, at 5 (emphasis added); see also Prescott, Improving
Access to Justice in State Courts, at 2001 (conceding that Matterhorn data does not provide
foundation “to observe outcomes” regarding “whether the resolution of the dispute is accurate
or satisfactory” but insisting nonetheless that “the outcomes I can analyze are valuable proxies
for pivotal dimensions of access to justice (not to mention court efficiency)”); Condlin, Online
Dispute Resolution, at 745 (noting that the assumption that “Big Data” and predictive analytics
will produce “just results . . . isn’t grounded in any well-known political or jurisprudential
theory of procedural fairness or substantive justice”); Legal Educ. Found., Developing the

Detail: Evaluating the Impact of Court Reform in England and Wales on Access to

Justice 5, 14 (emphasizing that a core component of access to justice is “access to a decision in
accordance with substantive law”; “constitutional legitimacy of Courts is inextricably linked to
their ability to demonstrate correct application of the substantive law to the facts of individual
cases”).

109 References to user satisfaction, which abound in ODR promotional materials – see, e.g.,
Matterhorn, https://getmatterhorn.com/; Modria, Online Dispute Resolution: Civ.
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11.2.3 ODR Funding

Funding remains one of the greatest barriers to the development of ODR and,
ironically, one of the weakest pillars in its claim to expand access to justice. Many
systems have failed because they have not produced a durable financial model
despite receiving public subsidies and favorable user reviews.110 The systems are
costly to develop, and both the law and technology change in ways that make it
costly to keep the systems up-to-date. One prominent provider, CRT, therefore relies
heavily on a fee-for-service model. The parties using CRT pay not only initial filing
fees, but fees for every subsequent phase of the process, making the process more
expensive as it unfolds if no negotiated solution is reached.111 CRT also charges a
substantial fee ($200) to file a notice of objection in a small claims dispute.112 This
means that for a small claims dispute involving $1,000, challenging a settlement
would cost 20 percent of the value of the dispute (on top of $75 to file the complaint,
$75 to add a claim against a third party, $10 per records request, and $50 to switch
from negotiation to an adjudicator).113 Fee structures like this induce people who
have financial constraints to resolve disputes quickly and accept a resolution that
may be unjust. People of means, on the other hand, can afford to take advantage of
every avenue of relief.114

Other ODR systems are free to users115 and presumably paid for by courts.
Contract terms between courts and private vendors of ODR software are not
generally available to the public.116 This makes any comparison with the costs of
alternatives to ODR such as civil Gideon117 difficult to assess. It also contrasts sharply

Resol. Tribunal, https://civilresolutionbc.ca/ – are no substitute when there is no indication
the user knows what outcomes might have been reached with better information about their
rights and defenses.

110

Katsh & Rabinovich-Einy, Digital Justice, at 35–36; Smith, Rechtwijzer; Roger Smith,
Goodbye, Rechtwijzer: Hello, Justice, 42 Law, Tech. & Access to J. (Mar. 31, 2017), https://law-
tech-a2j.org/advice/goodbye-rechtwijzer-hello-justice42/.

111 Fees, Civ. Resol. Tribunal, https://civilresolutionbc.ca/resources/crt-fees/#motor-vehicle-
injury-disputes.

112 Id.
113 Id. There is a fee waiver process for low-income users. Fee Waiver Request Form, Civ. Revol.

Tribunal (Mar. 22, 2019), https://civilresolutionbc.ca/wp-content/uploads/2019/03/FORM-Fee-
Waiver-Request-April-2019.pdf.

114 Modria’s ODR system for courts appears by contrast to rely on a $25 user fee, though there may
be other fees paid by courts to the software company. Online Dispute Resolution, Yolo Cnty.

Superior Ct. of Cal., https://www.yolo.courts.ca.gov/divisions/small-claims/modria-faqs; cf.
Fam. Resol. Ctr., Superior Ct. of Cal. Cnty. of L.A., https://losangelescafam.modria
.com/.

115

Joint Tech. Comm., NCSC, Case Studies in ODR for Courts: A View from the Front

Lines 4 (2017), https://www.srln.org/system/files/attachments/Case%20Studies%20in%20ODR
%20for%20Courts.pdf (Franklin County, Ohio mediation study).

116 See, e.g., Pricing, Matterhorn, https://getmatterhorn.com/pricing/.
117 “Civil Gideon” refers to the idea of providing lawyers as a matter of right and at public expense

to low-income persons in civil legal proceedings where core human needs are at stake. It is the
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with the public budget process of funding courts as well as rules of judicial ethics
that strictly regulate financial conflicts of interest in the judiciary.

11.2.4 ODR Party Structure

Although the ODR literature focuses on small value civil law disputes between
roughly equally situated, unrepresented private parties, ODR is currently being used
for disputes that involve parties of radically unequal status. These include criminal
disputes between the government and individuals, where ordinary people are
negotiating with prosecutors and judges regarding fines and fees the nonpayment
of which could lead to incarceration, disputes between landlords and tenants,
property associations and owners, creditors and debtors, contractors, subcontractors
and home owners, nonunion employees and employers, insurers and parties harmed
in an accident,118 and couples who brought vastly different resources into the
marriage and are unequally situated.119 Some ODR systems permit parties to be
represented if they can afford to do so, introducing potentially vast disparities in the
level of expertise that one side brings to negotiations. Experience with other ADR
systems such as arbitration is sobering on this front, indicating that powerful repeat-
players not only fare better but are able over time to shape ADR procedures to
maximize their interests.120 Nor do the opt-in pages of ODR systems adequately
disclose information to support knowing and informed waivers of due process rights
and other rights a party would have in court.
In sum, democratically enacted and public rules of procedure and evidence are

displaced by the proprietary technology of ODR systems.121 Lawyers who work in
principal-agent relationships for clients, and who have expertise in the rules of
procedure and evidence, are replaced by software engineers whose highest loyalty

civil equivalent to Gideon v. Wainwright, 372 U.S. 335 (1963), in which the U.S. Supreme
Court held that the Sixth and Fourteenth Amendments established a right to counsel for
criminal defendants who cannot afford a lawyer. There is some evidence that expanding access
to counsel in civil matters can save states money. See Permanent Commission on Access to
Justice, Report to the Chief Judge of the State of New York (Nov. 2018) (reporting a return of $10
to the state for every $1 spent on access to free legal services from federal award benefits secured,
civil awards, and indirect benefits such as shelter avoidance, foreclosure property value decline
avoidance, domestic violence avoidance, increased wages due to work authorization, etc.).

118 Cf. Meera Jain, Civil Resolution Tribunal Jurisdiction Declared Unconstitutional, Clark

Wilson (Mar. 22, 2021), https://www.cwilson.com/civil-resolution-tribunal-jurisdiction-
declared-unconstitutional/ (discussing expansion and judicial contraction of jurisdiction of
the CRT over certain subject matters).

119 See generally Explore and Apply, Civ. Resol. Tribunal, https://civilresolutionbc.ca/how-the-
crt-works/getting-started/; Laura Kistemaker, Rechtwijzer and Uitelkaar.nl. Dutch Experiences
with ODR for Divorce, 59 Fam. Ct. Rev. 232 (2021).

120 See generally Myriam Gilles, The Day Doctrine Died: Private Arbitration and the End of Law,
2016 U. Ill. L. Rev. 371 (2016).

121 See Condlin, Online Dispute Resolution, at 745–49.

ODR and the End of Adversarial Justice? 277

https://doi.org/10.1017/9781009255301.015 Published online by Cambridge University Press

http://www.cwilson.com/civil-resolution-tribunal-jurisdiction-declared-unconstitutional/
http://www.cwilson.com/civil-resolution-tribunal-jurisdiction-declared-unconstitutional/
http://www.cwilson.com/civil-resolution-tribunal-jurisdiction-declared-unconstitutional/
http://www.cwilson.com/civil-resolution-tribunal-jurisdiction-declared-unconstitutional/
https://civilresolutionbc.ca/how-the-crt-works/getting-started
https://civilresolutionbc.ca/how-the-crt-works/getting-started
https://civilresolutionbc.ca/how-the-crt-works/getting-started
https://doi.org/10.1017/9781009255301.015


is to investors and, secondarily, to the courts who retain them to help reduce costs.
There is no malpractice cause of action for users against ODR providers, and no
enforceable ethical code requiring fiduciary duty, competence, diligence, loyalty,
communication, or confidentiality. Users of ODR platforms, who are constitutional
right holders in the adversary system, become mere tertiary beneficiaries of contracts
entered between courts and ODR providers. And as with other forms of alternative
dispute resolution, ODR replaces the public appearance and reason-giving function
of the judge either entirely (in systems that displace these decision makers with AI)
or partially by changing the scene of adjudication from a public courtroom to a
private online forum where third-party neutrals facilitate or impose resolution
behind encrypted walls of code. We know that the reasons for conducting adjudi-
cation publicly in adversarial space are not exclusively performative.122 Doing so
helps prevent corruption, bias, and arbitrary decision. Justice, the saying goes, must
not only be done, but must be “seen to be done.”123

No one should therefore be surprised to see ODR systems that serve principally to
induce settlement and improve compliance with judgments on behalf of the state,
powerful creditors, and other well-resourced, represented parties, while failing either
to establish the rights and defenses of unrepresented parties or make transparent
potentially systemic abuses of the laws being enforced.

11.3 odr and preventive justice

This chapter has so far focused on pragmatic concerns about current ODR systems.
In closing I want to raise a more fundamental challenge: ODR systems rest on a
theory of justice at odds with liberal democratic principles of the rule of law. For
decades the dream of alternative dispute resolution advocates has been to design
systems that not only resolve disputes when they arise, but to use information about
such disputes to detect patterns of conflict and prevent them from occurring in the
first place.124 The ultimate goal is preventive justice, a culture of seamless compli-
ance. ODR offers the means to realize this goal because it relies on the technology
of algorithmic governance – coding that relies on big data to predict and steer
human decision-making.125 Whatever the appeal of preventive justice within a
corporation for its ability to induce compliance with internal corporate norms and
external regulations, or in other domains such as public health, as a general theory
for the administration of justice it is destructive of human freedom.

122 See generally Norman W. Spaulding, The Enclosure of Justice: Courthouse Architecture, Due
Process, and the Dead Metaphor of Trial, 24 Yale J. L. & Hum. 311 (2012).

123

Stuart Hampshire, Justice Is Conflict 9 (1999).
124 On the history of “dispute systems design” and its commitment to preventive justice, see Katsh

& Rabinovich-Einy, Digital Justice, at 44.
125 On the broader implications of this technology, see Spaulding, Is Human Judgment Necessary?
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Outside authoritarian regimes, the default rule for the administration of justice is
that the law intervenes in the lives of ordinary people (1) after wrongdoing, not
before, and (2) in response to specific instances of wrongdoing, not the broader
collective conditions giving rise to them. Strict standards of substantive liability
generally apply to inchoate offenses. Ex ante intervention and regulation are pos-
sible, as is structural relief addressed to conditions that repeatedly cause serious
harm, but they are both exceptional – higher standards have to be met to authorize
these remedies – and they are generally reserved for misconduct on the part of the
state and regulated entities, not ordinary people.
These default rules can be found in the law of procedural due process, remedies,

the prohibition on prior restraints against free speech, and so forth. Their purpose is
to protect the sphere of social action from domination by the state and others who
have the means to maximize enforcement of their interests and bend the law to their
will. The adversary system embodies these default rules. It grounds the adminis-
tration of justice not in a substantive concept of justice but in decentralized,
participatory, public, ex post adjudication.126

ODR systems are oriented toward a very different theory of justice. Their
proponents are quite frank about this, drawing on the work of earlier analog
dispute systems designers. Ury, Brett, and Goldberg famously argued from the
study of wildcat strikes that employee-employer conflict and ex post resolution
costs could be avoided by studying patterns in those labor disputes and altering
institutional structures to reduce conflict. For dispute system designers, conflicts
are unfortunate and avoidable events; rights assertion and adjudication are
disfavored, costly projects that amplify adversity. With the correct information,
well-calibrated interest-balancing, and appropriate ex ante interventions, both
social conflict and conflict in court can be avoided.127 The true promise of the
ODR is thus not merely to streamline dispute resolution, it is to develop
products that realize the potential of dispute systems’ design to prevent conflicts
from arising in the first place – to instantiate a culture of compliance. As one
commentator puts it, just as the value of Uber is the relevance of its data to a

126 See Spaulding, Due Process without Judicial Process? Even in administrative regulation, which
contemplates ex ante disclosure and reporting, as well as regulatory compliance monitoring,
these default rules structure the APA’s rule-making process, which is a predicate to valid
regulation, and preventive enforcement proceedings. See 5 U.S.C. §§ 551–59.

127 Leah Wing & Daniel Rainey, Online Dispute Resolution and the Development of Theory, in
Online Dispute Resolution: Theory and Practice 35, 44–46 (Mohamed S. Abdel Wahab,
Ethan Katsh & Daniel Rainey eds., 2012). This theory of preventive justice thus extends well
beyond the traditional concept of the “preventive state” and its emphasis on national security,
crime, disorderly conduct, and civil commitment. See Andrew Ashworth & Lucia Zedner,

Preventive Justice 8 (2014) (associating preventive justice with “the state’s primary task and
indeed its very raison d’etre . . . to secure for its citizens the conditions of order and security that
are prerequisites of freedom”).

ODR and the End of Adversarial Justice? 279

https://doi.org/10.1017/9781009255301.015 Published online by Cambridge University Press

https://doi.org/10.1017/9781009255301.015


future market of automated cars, “the seeds of an effort to prevent disputes may
lie in the technology employed to resolve disputes.”128 How? “[T]he use of
technology provides ODR with more opportunities to identify systemic contri-
bution to conflict and systemic opportunities to reduce conflict.”129 These
opportunities arise from the capacity of ODR systems to exploit the information
they gather about pending disputes to provide “automatic detection of problems,
obviating the need to passively wait for complaints to arrive and allowing
proactive remedying of the problem even before a potential complainant has
been made aware of its existence.”130

If this sounds futuristic, it is not. Private ODR systems are already valued by
corporations for their capacity to prevent customer, user, and employee disputes.131 It
is now “commonplace” for private ODR systems to “captur[e] data and analyz[e] it
for insight into the disputing environment of a particular institution to help prevent
future disputes.”132 The objective is to identify patterns and sources of conflict,
anticipate new ones, and snuff them out in advance. It’s one thing of course when
the lens is directed inward, to identify policies and practices of a corporation that are
producing conflict or misconduct.133 But it is quite another to direct the lens
outward, combining the information saturation of digital interaction and predictive
analytics to continuously monitor and manipulate the preferences, choices, and
norms of users.

Private ODR already involves both – internal and external preventive surveil-
lance, intervention, and restructuring of code to optimize compliance.134 For
companies like Airbnb, the

effortless recording of large amounts of data relating to anyone operating on the site
creates a huge database that can be cross-checked with information on problems
and resolutions, generating unique insights on how to structure more satisfactory
transactions, what problematic patterns need to be dealt with, what rules and
practices require clarification or amendment, and which participants require men-
toring or instruction.135

128 Rabinovich-Einy & Katsh, Lessons from Online Dispute Resolution for Dispute Systems Design,
at 45, 69 (“Where patterns can be identified, the dispute resolution system can move beyond
the resolution of individual disputes and enhance prevention on a system-wide basis.”).

129 Id.
130 Id. at 56.
131 Id. (citing Wikipedia dispute resolution example); id. at 42 (citing eBay and its use of its ODR

system); id. at 142, 245.
132

Katsh & Rabinovich-Einy, Digital Justice, at 36.
133 On the broader role of internal assessment and behavioral change, see Charles F. Sabel &

William H. Simon, Minimalism and Experimentalism in the Administrative State, 100 Geo.

L.J. 53 (2010).
134 Id.
135

Katsh & Rabinovich-Einy, Digital Justice, at 72.
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In order to promote transactions that “are less likely to generate problems,” the
company may alter things like “which listing to display first” to a particular user.136

There are plenty of nondigital examples of decisions like this inviting or reflecting
bias – for example, one renter gets access to “A list” properties from an agency or
landlord based on race, ethnicity, or assumptions about credit or past experience
with the renter; another does not. The difference in an online platform is that the
user may have no idea she is not seeing all the available properties in a location –

code presents a smooth surface relative to live interaction that can obscure not only
the fact that the user’s information is siloed, but also the basis for the decision to do
so, and thus, crucially, the opportunity to challenge it in court or any other forum.
Conflict prevention grounded in unjustified restriction of users rights which

cannot be detected and challenged by the user thus creates a double silo – limiting
choices as well as information about the limitation that might subject it to legal
scrutiny. Conflict may be reduced, but in the manner of a falconry hood. In some
settings the stakes may be relatively trivial, but errors in other settings can have
significant life consequences.
Preventive justice is actively used in other areas of private ODR such as auto-

mated content moderation of speech on social media platforms, employment, and
preventive medicine. Automated prescreening systems have become a significant
form of content moderation.137 They have the capacity to significantly reduce online
disputes, but they can easily err by failing to incorporate important “contextual
information” such as language and cultural differences that affect semantic mean-
ing.138 There is evidence that these preventive systems have overenforced copyright
law to the detriment of fair use, and they “raise concerns about the limits of public
speech, cultural sensitivities, and individual rights.”139 In the domain of medical
prevention, genetic data can save lives, but it has also been incorrectly used to
exclude children from school to prevent the spread of disease.140 In the workplace,
dispute prevention efforts can improve safety and performance, but they can also
amplify the power of employers, undercut the rights of workers, and inhibit worker
mobilization and unionization.141

In public ODR systems, the lines between dispute resolution and prevention are
already “increasingly being blurred.”142 The data gathering and processing technol-
ogy underlying ODR provides means previously unavailable to extend preventive
intervention beyond the boundaries of individual organizations to the

136 Id.
137 Id. at 128.
138 Id. at 127.
139 Id. at 128.
140 Id. at 106–107.
141 Id. at 131.
142 Rabinovich-Einy & Katsh, Lessons from Online Dispute Resolution for Dispute Systems Design,

at 66.
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administration of justice.143 Commentators emphasize that data produced by ODR
systems “will enable . . . the identification of large-scale trends and patterns we have
never seen before, often through automated means instead of human analysis . . ..
Those in control of these large data sets will be able to analyze the data and . . .

prevent the occurrence of a dispute.”144 Indeed, “[b]y overcoming the need to rely
on the aggrieved party’s ability to recognize and pursue a remedy, a larger portion of
society’s problems can be addressed and prevented regardless of the aggrieved party’s
awareness of his or her injury.”145 For example, the data gathered by ODR systems
and data being aggregated to inform predictive policing may prove lucrative for tech
companies to combine and market, and tempting for prosecutors and law enforce-
ment to exploit.146 Or someone who loses the confidentiality protections of CRT’s
online mediation process because she uses what the system unilaterally defines as
“abusive” language may find herself classified by any number of databases relying on
predictive analytics as mentally unfit, a safety threat, a credit risk, unsuitable for
hiring or admission into a training or credential program, and so forth. These cross-
referencing effects are possible in analog record-keeping, but with big data and the
power of the algorithms driving predictive analytics they can disseminate pervasively,
instantaneously, and without public transparency.

The “politics of the preventive has a strong element of irresistibility built into it,
since it generally appears perverse to argue against a preventive measure. Who could
be against the prevention of harm? . . . [C]ritics . . . can be portrayed as courting
insecurity and jeopardizing public safety” and harmony.147

143 On Matterhorn’s warrant data program, see Warrant Prevention, Matterhorn, https://
getmatterhorn.com/odr-solutions/warrants-pleas/warrant-prevention/. In a YouTube promo-
tional, Michigan court staff emphasize that the Warrant Prevention program gives users a
way to “follow through with their obligations that were already set.” Court Innovations,
Warrant Prevention at the 61st District Court with Matterhorn, Facebook (May 1, 2018),
https://www.facebook.com/courtinnovate/videos/warrant-prevention-at-the-61st-district-court-
with-matterhorn/1710129025743952/; ODR Metrics, Matterhorn, https://getmatterhorn.com/
odr-metrics-measure-access-by-geography-and-device/ (Apr. 8, 2022). The company also markets
a tool for making ability-to-pay determinations under Bearden v. Georgia online, but these
inquiries do not go to the merits of the legal financial obligation, only to the question whether
the defendant has the current means to pay.

144

Katsh & Rabinovich-Einy, Digital Justice, at 166–67; Richard Susskind, The Future of

Law 3 (1996) (“The focus of these services will be dispute pre-emption . . . rather than dispute
resolution in the courts; and on legal risk management instead of legal problem solving.”); id. at
26 (analogizing to “preventive medicine”).

145

Katsh & Rabinovich-Einy, Digital Justice, at 52.
146 Tim Lau, Predictive Policing Explained, Brennan Ctr. for Justice (Apr. 1, 2020), https://www

.brennancenter.org/our-work/research-reports/predictive-policing-explained. Law enforcement
agencies already use information such as welfare records, renter and homeowner data, census
records, and so-called dirty data (data unlawfully acquired). See Rashida Richardson, Jason M.
Schultz & Kate Crawford, Dirty Data, Bad Predictions: How Civil Rights Violations Impact
Police Data, Predictive Policing Systems, and Justice, 94 N.Y.U. L. Rev. 192 (2019).

147

Ashworth & Zedner, Preventive Justice, at 13.
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The problem is that the same class of elite software engineers who delight in
disruptive innovation and flagrantly disregard regulation is developing ODR systems
that would embed compliance in the architecture for the administration of justice for
ordinary people. Doing so in the name of access to justice is not just ironic or
hypocritical, it masks a potentially transformative struggle over the nature of the rule
of law. Preventive compliance by code might be welcome if dispute system designers
were right that legal conflict is usually a sign of social malaise, and if software
engineers were uniquely adept at distinguishing legitimate from illegitimate conflict
and resistance to law.
But neither proposition is true.
Not all resistance to law and noncompliance is a sign of delinquency or a threat to

the body politic; in fact, noncompliance can be one of the very highest forms of civic
engagement. Our most important progress in racial justice is the product of non-
violent civil disobedience. Indeed, on some accounts of liberal democratic theory
under conditions of value pluralism, “justice is conflict.”148 Law without resistance is
not law – it is domination, simpliciter, a panoptic prison of code. And software
engineers have no particular expertise (or incentive) to correctly draw lines between
socially desirable and undesirable rights assertion or defiance. No one does. That is
precisely why the adversary system vests decisional authority in decentralized,
democratically accountable jurors, judges, and regulators subject to appellate
review, and, for the latter two, establishes legally enforceable standards of impartial-
ity and professional conduct.149

ODR systems alter this structure – placing a single, professionally, and democrat-
ically unaccountable group of elites in control of the procedures for dispute reso-
lution. Using these proprietary systems to prevent, not merely resolve, disputes would
subvert the structure altogether. What has traditionally been understood as an
exceptional form of the administration of justice would become the rule, at least
for those priced out of the adversary system.
I hold no crystal ball, but we don’t have to guess about the ominous authoritarian

implications of big data in the hands of tech companies and the state.150 ODR firms
are currently modest in market capitalization. This gives courts and bar regulators
some leverage in negotiating terms. Reliance on AI is nascent, reducing some of the
problems for court administrators and the public of opacity in assessing how these
systems run. But we know from other sectors of innovation that it doesn’t take long
for market concentration to emerge, and AI is evolving rapidly in ways that may
amplify opacity. We also know that when tech companies consolidate a market, they

148

Hampshire, Justice Is Conflict.
149 On latent conflicts of interest in ODR systems, see Scott J. Shackelford & Anjanette Raymond,

Building the Virtual Courthouse: Ethical Considerations for Design, Implementation, and
Regulation in the World of ODR, 2014 Wis. L. Rev. 615.

150 See Spaulding, Is Human Judgment Necessary?
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not only exclude competitors in anticompetitive ways;151 they use their position to
exclude inexpensive public alternatives. This is precisely what TurboTax has done.

But these are not inevitable outcomes. ODR systems can be improved in a variety
of ways if judges, court administrators, and state bar regulators recognize that we
have arrived at the legal equivalent of the combustion engine–electric car design
decision. On one path, unwarranted faith in innovation will lead to deregulation or
lax regulation. Rent-seeking in the administration of justice will masquerade as
innovation. By the time the costs of this path become clear, ODR providers may
be too powerful to control. Alternatively, ODR could support and preserve human
judgment on the part of all participants by exploiting the technology’s efficient
information gathering capacity while providing greater transparency. To achieve this
ODR systems have to:

• be opt-in;
• include strict disclosure and consent requirements to validate opt-in

decisions;
• protects the privacy of user data and require publication of ODR rules

and system design;
• develop more precise heuristics for separating cases appropriately eligible

for ODR from those that are not;
• elevate procedural values in ODR system design other than compliance

and efficiency, especially merits assessment;
• strictly distinguish interest-based negotiation platforms from adjudication

platforms;
• require that mediators, judges, and prosecutors document their reasons

on record for resolutions they reach in ODR systems;
• gather and report performance data to promote assessment of biases and

other distortions in relation to established standards of impartiality;
• reduce the costs of appeal;
• publicly disclose court/ODR firm contracts.

A third path would permit ODR systems to resolve disputes without human medi-
ators or adjudicators subject to heightened scrutiny under the above regulatory
standards. A fourth would refocus courts’ access-to-justice initiatives on some com-
binations of paths two or three and increasing direct funding for access to counsel.
Whatever the path, ODR’s costs and benefits must be placed in relation to a tangible
innovation baseline. All too often ODR’s proponents compare it to “no justice” – the
position of a party who cannot afford to appear in court or cannot afford a lawyer.
But just as new medical interventions and drugs are assessed in relation to an

151 Daisuke Wkabayashi, The Antitrust Case against Big Tech, Propelled by Tech Industry Exiles,
N.Y. Times (Dec. 20, 2020), www.nytimes.com/2020/12/20/technology/antitrust-case-google-
facebook.html.
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evidence-based standard of safety and efficacy, not the condition of the untreated,
ODR should be judged by comparison to standards of procedural fairness and the
costs of alternatives such as expanding access to counsel.
In sum, innovation worthy of the name should improve the administration of

justice for ordinary people, not just impose different and potentially more tragic
trade-offs than the adversary system and traditional forms of alternative dispute
resolution. ODR proponents contend that without the freedom to experiment, the
best designs may never be developed. But just as any automobile must have more
than an efficient engine, ODR must do more than end disputes for ordinary people
quickly and cheaply.
The promise of ODR has prompted courts and bar associations to rush to deregu-

late under the banner of exemptions that promote experimentation.152 Solemn
language about the importance of consumer and public protection and risk assess-
ment can be found in these materials, but all too often without reducing these lofty
principles to concrete design parameters. ODR is no longer on the salt flats. It seeks
to transform the rule of law. The brave new world will not be a form of code as law
in the conventional sense – the way code architecture structures online behavior. It
will be a (re)codification of law, of the administration of justice itself. We leave
design parameters to unregulated engineers at our peril.

152 See State Bar of Cal. Task Force on Access through Innovation of Legal Servs.,

Final Report and Recommendations (2020), www.calbar.ca.gov/Portals/0/documents/
publicComment/ATILS-Final-Report.pdf; Utah Work Grp. On Regul. Reform,

Narrowing the Access-to-Justice Gap by Reimagining Regulation (2019), www
.utahbar.org/wp-content/uploads/2019/08/FINAL-Task-Force-Report.pdf.
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