impact on patients’ rights, are largely ineffective® and are likely to
damage the trust between patients and treatment teams, which is
vital for sustained success in treatment. In this regard, the editorial
rightly points out that the extensive use of CTOs is in contrast
with the spirit and principles affirmed by the UN Convention
on the Rights of Persons with Disabilities (CRPD). However, it
still refers to the traditional binary distinction between capacity
and incapacity, which has to be considered obsolete in light of

the Convention.

The authors, citing the CRPD, exclude the use of CTOs for
capacitous patients, admitting it for those who lack the capacity
to decide on their treatment. However, it is precisely this
distinction between capable and incapable individuals that the
UN Committee on the Rights of Persons with Disabilities rejects
as discriminatory. The Committee stresses how the traditional

functional approach to capacity:

‘attempts to assess mental capacity and deny legal capacity accordingly. It is often
based on whether a person can understand the nature and consequences of a
decision and/or whether he or she can use or weigh the relevant information. This
approach is flawed for two key reasons: (a) it is discriminatorily applied to people with
disabilities; and (b) it presumes to be able to accurately assess the inner-workings of
the human mind and, when the person does not pass the assessment, it then denies
him or her a core human right — the right to equal recognition before the law. In all of
those approaches, a person’s disability and/or decision-making skills are taken as
legitimate grounds for denying his or her legal capacity and lowering his or her
status as a person before the law. Article 12 [of the CRPD] does not permit such
discriminatory denial of legal capacity, but, rather, requires that support be provided

in the exercise of legal capacity’.®

As noted by Quinn,4 the CRPD, in particular article 12, transfers
the discourse concerning legal decision-making to a completely
different context, in which the distinction between capacity and
incapacity does not exist anymore. In this new landscape, the
point is just how to put in place the right and less-invasive means
of support for the person, independently of the category in which
they might be pigeon-holed in consideration of their mental

abilities.’

Therefore, the discussion on CTOs needs to be approached
from this new perspective. In this regard, we argue that
compulsory treatment, whether of in-patients or out-patients,
mentally capable or incapable individuals, physical or mental
illness, if at all can only be used in exceptional cases when (i) there
is uncertainty about the will and preferences of the person and (ii)
significant other rights (e.g. the person’s health) are at stake.

The occasion to experience a system similar to that proposed
by the CRPD with regard to psychiatric care arose in Germany in
relation to coercive treatment for in-patients. Here, there are no
legal provisions on CTOs, but the regulation on involuntary
treatment in hospitals was suspended for several months following
court rulings in 2011 and 2012. Therefore, there was no rule
allowing coercive psychiatric treatment for patients with and
without legal capacity, except in cases of justified emergency.
The data collected in this period show how this legal void created
very different situations from ward to ward. In some structures it
caused an increase in other forms of coercion (e.g. physical
restraint), but in others it led to a more limited use of involuntary
and restrictive measures.® When coercive treatment for in-patients
was reintroduced in 2013, the narrow criteria provided by the new
law led to a sharp reduction in the use of this measure.” The
application, in the context of CTOs, of a similar approach to that
developed in Germany with regard to coercive treatment may lead
to a step forward in promoting a system which is more respectful

of patients’ rights in psychiatric practice.

In conclusion, we support the call for a far more restrictive use
of coercive treatment and suggest that, in light of General
Comment No. 1 on Article 12 of the CRPD,” this should apply

to out-patients and in-patients.
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Authors’ reply: Zinkler & De Sabbata argue that we did not go
far enough when calling for the immediate cessation of the use of
CTOs in people who competently refuse psychiatric treatment.
They do so on the basis of the controversial interpretation of
the Convention for the Rights of Persons with Disabilities
(CRPD), adopted by the UN Committee charged with reviewing
its implementation. This interpretation argues that the text of
the CRPD demands that decisions made by individuals who are
unable to understand pertinent information or use and weigh it
despite maximal support should nonetheless be regarded as valid.
Under this bizarre regime, a man with mania who walks naked
through the high street to save the world should not have his
modesty preserved, and a woman who kills her baby believing it
to be the devil should be prosecuted with the full force of the law.

The CRPD was created by international consensus. Like all
such documents its language is often byzantine and opaque, but
the Committee’s reading of the meaning of the text is extremely
strained. It has been roundly criticised and largely ignored.'™
Part of the Committee’s argument, repeated by Zinkler &
De Sabbatta, is that we cannot presume to be able to accurately
assess the inner workings of the human mind, but this blithely
ignores that this is exactly what psychiatry, the law, and indeed
all humans do all the time. Reports of hallucinations are equated
to an experience of a person’s inner world. Deliberate affirmations
made contrary to facts are adjudged to be lies. And heartfelt
declarations of abiding love are accepted to form the basis of
our most important relationships.

When individuals competently refuse treatment, we must
respect their decision. However, when people make perilous
decisions because they cannot understand or use the relevant
information, we should first do all we can to assist that
understanding; if that proves futile, a proxy decision-maker will
be required, acting as far as possible so as to respect their rights,
will and preferences.
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Correction

Comparison of diagnostic performance of Two-Question Screen
and 15 depression screening instruments for older adults: systematic
review and meta-analysis. BJPsych, 210, 255-260. The following
errors were noticed post-publication:

(p- 255, Abstract, Results): A total of 46,506 [not 46,651]
participants from 132 [not 133] studies were identified |[...]
The majority of studies (63/132) [not 64/133] used various
versions [ ... ]

(p- 257, line 3 of Study characteristics): A total of 46,506 [not
40,506] participants | ... ]

(p- 259, line 1 of Discussion, Main findings): This meta-analysis
included 132 [not 133] studies with 143 [not 144] cohorts [ ... ]

https://doi.org/10.1192/bjp.211.2.119 Published online by Cambridge University Press

(p- 259, line 2 of Discussion, Strengths and limitations): [ ... ]
included 132 [not 133] studies with 46,506 [not 46,651] patients

[...]

Corresponding changes were made to the data supplement,
reflecting the fact that one study from Denmark using the
GDS-30, GDS-15, GDS-10 and CSDD was not included in the
meta-analysis. Further details are available from the author on
request.

The online version of this paper was corrected, in deviation
from print and in accordance with this correction, on 22 June
2017.

doi: 10.1192/bjp.211.2.120


https://doi.org/10.1192/bjp.211.2.119

