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I. A DISTINCTIVE TREATY IN A FAST-EVOLVING CONTEXT

In the waning days of the indelible 2020, China and the European Union (EU)
clinched an ‘in-principle’ deal on their Comprehensive Agreement on Investment
(CAI).1 After seven years of negotiation, the treaty attracted widespread public
scrutiny, partly due to the significant investment flows between China and the EU,
although wider considerations are also at play. China’s 2001 accession to the World
Trade Organization laid a major building block in the global order. Its economic rise
and export growth have transformed China into the world’s factory, providing cheaper
electronics, appliances and clothes for global consumers, but also prompting concerns
about the environment and implications for jobs and working conditions in
deindustrializing countries. This economic reconfiguration has created complex,
often tense, relations between China and established powers such as the EU and the
United States (US), to which multilateral arrangements have offered only partial
responses.2

While China has developed its ownmodel of economic regulation, based on bundles of
contracts, treaties and commercial arbitration,3 negotiations have produced treaties such
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1 European Commission, ‘EU–China Comprehensive Agreement on Investment’ (22 January 2021) (CAI), https://
trade.ec.europa.eu/doclib/press/index.cfm?id=2237 (accessed 31 March 2021).
2 Mark Wu, ‘The “China, Inc.” Challenge to Global Trade Governance’ (2016) 57:2 Harvard International Law
Journal 261.
3 Gregory Shaffer and Henry Gao, ‘A New Chinese Economic Order?’ (2020) 23 Journal of International Economic
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as the ‘phase one’ trade deal with the US,4 and the CAI and an agreement on geographical
indications with the EU.5 Each of these agreements tackles specific trade or investment
issues. At root, however, the deals grapple with coordinating fundamentally different
development models, in a context of strategic rivalries, technological confrontation and
global competition over regulatory approaches, and with close links between economic
diplomacy and geopolitical considerations. As a major China–EU treaty, the CAI
provides insights on how major powers are (re)negotiating their relations in this
shifting international political economy.
From a legal standpoint, the CAI’s unique configuration attracted investment lawyers’

attention. The treaty deals exclusively with investment, rather than trade, although the
two are related, as many foreign investments in China are oriented towards production for
export.6 However, while most investment treaties focus on investment protection and
investor–state dispute settlement (ISDS), the CAI primarily covers issues such as market
access terms,7 prohibition of forced technology transfers,8 non-discrimination by state-
owned enterprises and regulatory bodies,9 and transparency in economic governance,
including subsidies.10

These themes reflect key EU demands in the negotiations, informed by problems
reported by EU businesses in China.11 Although the EU was already relatively open to
foreign investment, China might secure a less fragmented response on its investments.12

Existing investment protection treaties between individual EU member states and China
remain in force,13 and the CAI requires the parties to seek to conclude a separate
agreement on investment protection within two years.14 Still, the CAI’s distinctive
structure offers a glimpse of what investment treaties could look like if they responded

World Trade Review (forthcoming), https://www.cibel.unsw.edu.au/sites/default/files/inline-files/hw-BRI-agreements-
25Nov2020%5B1%5DWTR%20inc%20annex.pdf (accessed 31 March 2021).
4

‘Economic and Trade Agreement between the Government of the United States of America and the Government of the
People’s Republic of China’ (15 January 2020), https://ustr.gov/sites/default/files/files/agreements/phase%20one%
20agreement/Economic_And_Trade_Agreement_Between_The_United_States_And_China_Text.pdf (accessed 31 March
2021).
5

‘Agreement between the EuropeanUnion and theGovernment of the People’s Republic of China on Cooperation on,
and Protection of, Geographical Indications’ (14 September 2020), https://eur-lex.europa.eu/legal-content/EN/TXT/
PDF/?uri=CELEX:22020A1204(01)&from=EN (accessed 31 March 2021).
6 Investment oriented towards domestic consumption has increased in recent years, particularly in services. Uri
Dadush, Marta Domínguez-Jiménez and Tianlang Gao, The State of China–European Union Economic Relations
(Brussels:Bruegel, 2019), 2, https://www.bruegel.org/2019/11/the-state-of-china-european-union-economic-relations/
(accessed 31 March 2021).
7 CAI, note 1, Section II, Article 2 and schedules of commitments.
8 Ibid, Section II, Article 3(1)(f), 3(2)(f), 3(3).
9 Ibid, Section II, Articles 3bis-3ter.

10 Ibid, Section III, Sub-Section 2 (subsidies specifically at Article 8 and related Annex).
11 Stuart Lau, ‘EU Investment Deal with China Likely toHinge onThreeKeyElements, Says European TradeOfficial’,
South China Morning Post (14 May 2020), https://www.scmp.com/news/world/europe/article/3084288/eu-trade-
official-says-investment-deal-china-likely-hinge-two-key (accessed 31 March 2021).
12 Louis Brennan, ‘The Challenges for Chinese FDI in Europe’ (New York: Columbia Center for
Sustainable Investment, 2015), http://ccsi.columbia.edu/files/2013/10/No-142-Brennan-FINAL.pdf (accessed
31 March 2021).
13 CAI, note 1, Section VI, Sub-Section 2, Article 15.
14 CAI, note 1, Section VI, Sub-Section 2, Article 3.
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to the problems businesses actually face, rather than assumptions about how legal
protections would promote investment.15

The CAI’s ‘sustainable development’ section has attracted particularly extensive
scrutiny. Negotiators unveiled the agreement amid growing, disturbing reports of
forced labour and the repression of Uyghurs in China’s Xinjiang Region, and
heightened concerns about shrinking political space in Hong Kong.16 A few months
after the CAI’s release, tensions over these issues escalated in tit-for-tat sanctions and
boycotts, souring relations between China and Europe and creating dilemmas for
companies operating in both markets.17

Also, public discourses in Europe have long considered that differentials in labour and
environmental standards give China a competitive advantage, driving both exports and
foreign investment, and some research has connected China’s rise with job market
transformations and increased inequality in Europe.18 While China has more recently
made commitments on climate and the environment,19 and met worker protests with both
repression and improvements in labour conditions,20 concerns about labour rights and the
environment are a recurring issue in China–EU relations.
The European Parliament has highlighted these concerns since the start of CAI

negotiations,21 calling for the treaty to include robust provisions, including on forced
labour.22 Parliamentary approval is essential for the EU to ratify the treaty, so assessing
the effectiveness of the CAI’s labour and environmental clauses speaks not just to
concerns about sustainable development but also to the prospect of the CAI coming

15 See also Lorenzo Cotula, Xiaoxue Weng, Qianru Ma and Peng Ren, China–Africa Investment Treaties: Do They
Work? (London: International Institute for Environment and Development, 2016), http://pubs.iied.org/17588IIED
(accessed 31 March 2021).
16 See, e.g., Office of the High Commissioner for Human Rights, ‘China: UN Experts Deeply Concerned by Alleged
Detention, Forced Labour of Uyghurs’, 29 March 2021, https://www.ohchr.org/EN/NewsEvents/Pages/
DisplayNews.aspx?NewsID=26957&LangID=E (accessed 31 March 2021).
17 Robin Emmott, ‘EU, China Impose Tit-for-Tat Sanctions over Xinjiang Abuses’, Reuters (22 March 2021), https://
www.reuters.com/article/us-eu-china-sanctions-idUSKBN2BE1AI (accessed 31 March 2021); ‘H&M, Nike Face
Boycotts in China as Xinjiang Dilemma Deepens’, Bloomberg (25 March 2021), https://www.bloomberg.com/news/
articles/2021-03-25/h-m-nike-face-boycotts-in-china-as-xinjiang-becomes-wedge-issue (accessed 31 March 2021).
18 Virmantas Kvedaras and Zsombor Cseres-Gergely, ‘China’s WTO Accession and Income Inequality in European
Regions: External Pressure and Internal Adjustments’ (2021) 69 Economic Analysis and Policy 34.
19 Lila Buckley, Engaging with China’s Ecological Civilisation: A Pathway to a Green Economy? (London: Green
Economy Coalition, 2021), https://www.greeneconomycoalition.org/assets/reports/GEC-Reports/GEC-IIED-China-
EcoCivilisationPaper-A4-Feb21-V4b.pdf (accessed 31 March 2021).
20 Manfred Elfstrom,Workers and Change in China: Resistance, Repression, Responsiveness (Cambridge: Cambridge
University Press, 2021); China Labour Bulletin, TheWorkers’Movement inChina 2015–2017 (HongKong: CLB, 2018),
https://clb.org.hk/sites/default/files/Workers%20Movement%202015-17%20full%20text.pdf (accessed 31 March
2021); and China Labour Bulletin, Collective Protests Decline But Worker Grievances Remain Unresolved (Hong
Kong: CLB, 2021), https://clb.org.hk/content/collective-protests-decline-worker-grievances-remain-unresolved
(accessed 31 March 2021).
21

‘Whereas the poor implementation or non-implementation by China of certain fundamental social and labour rights
and environmental standards, which are, however, internationally recognised, are among the causes of the present
imbalance in trade flows between the EU and China, which could be even further exacerbated by deeper investment
relations if progress is not achieved in the implementation of those rights and standards’. European Parliament Resolution
of 9 October 2013 on the EU–China Negotiations for a Bilateral Investment Agreement (2013/2674(RSP)), preambular
paragraph J, https://www.europarl.europa.eu/doceo/document/TA-7-2013-0411_EN.pdf: (accessed 31 March 2021).
22 European Parliament Resolution of 17 December 2020 on Forced Labour and the Situation of the Uyghurs in the
Xinjiang Uyghur Autonomous Region (2020/2913(RSP)), para 17, https://www.europarl.europa.eu/doceo/document/
TA-9-2020-0375_EN.pdf (accessed 31 March 2021).
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into effect. Such assessment hinges on reviewing the sustainable development section of
the CAI (section II of this piece), and outlining a preliminary appraisal of their import
(section III).

II. THE CAI’S SUSTAINABLE DEVELOPMENT SECTION: A LOOK AT THE TEXT

Sustainable development is a broad, contested concept, and the internationally agreed
Sustainable Development Goals cover wide-ranging issues such as ending hunger and
poverty, reducing inequality, and ensuring sustainable consumption.23 While the CAI
innovates in setting standards of treatment for foreign investment, its sustainable
development section largely follows the EU’s staple approach to negotiating trade
agreements.24 In its preamble, the CAI refers to human rights, sustainable development,
climate change, responsible business conduct, and ‘high levels of environmental and labour
rights’ protection’. Two aspirational, scene-setting provisions provide a broad framing for
linking investment to the ‘objective’ of sustainable development and for calling on parties to
encourage businesses’ ‘voluntary uptake’ of responsible practices, such as those inspired by
the Guiding Principles on Business and Human Rights.25

Like other recent EU trade agreements, however, the CAI is primarily concerned with
two narrower issues: the environment and labour. The treaty reaffirms the parties’ ‘right
to regulate’,26 requires parties to ‘strive’ to ensure laws provide for ‘high levels’ of
environmental and labour protection,27 and recognizes that it is ‘inappropriate’ to
promote investment by reducing environmental or labour rights protection.28 These
latter two clauses contain statements of principle, but their wording makes them hard
to enforce. Other CAI provisions require the parties not to waive or derogate from their
own environmental or labour laws, or fail to effectively enforce these laws, as a way to
encourage investment.29 These are more enforceable terms, but their effectiveness
depends on national law: if this sets a low bar, investments could adhere to the law
while still causing harm.30 The ‘right to regulate’ clauses make it clear that each party has
the right ‘to establish its own levels of domestic labour and environmental protection’,31

although parties affirm their aspiration (strive) to ensure ‘high levels’ of protection.

23 United Nations, ‘The 17 Goals’, https://sdgs.un.org/goals (accessed 31 March 2021).
24 On the EU approach, and comparisons with other approaches including the US, see, e.g., James Harrison, ‘The
Labour Rights Agenda in Free Trade Treaties’ (2019) 20 Journal of World Investment & Trade 705; Marco Bronckers
and Giovanni Gruni, ‘Retooling the Sustainability Standards in EU Free Trade Agreements’ (2021) 24 Journal of
International Economic Law 25; Desirée LeClercq, ‘The Disparate Treatment of Rights in U.S. Trade’ (2021) Fordham
Law Review (forthcoming), https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3722959 (accessed 31 March 2021).
25 CAI, note 1, Section IV, Articles 1–2.
26 Ibid, Section IV, Sub-Section 2, Article 1, and Sub-Section 3, Article 1.
27 Ibid, Section IV, Sub-Section 2, Article 2(1), and Sub-Section 3, Article 2(1).
28 Ibid, Section IV, Sub-Section 2, Article 2(2), and Sub-Section 3, Article 2(2).
29 Ibid, Section IV, Sub-Section 2, Article 2(3–4), and Sub-Section 3, Article 2(3–4).
30 See also Jessica Lawrence, Tara Van Ho and Anil Yilmaz Vastardis, EU–China Comprehensive Agreement on
Investment: A Scoping Study (Berlin: Henrich Böll Stiftung, 2020), 40–41, https://www.boell.de/sites/default/files/2020-
12/E-Paper-EU-China-Investment-Agreement-on-Investment.pdf (accessed 31 March 2021).
31 CAI, note 1, Section IV, Sub-Section 2, Article 1 and Sub-Section 3, Article 1.
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The CAI also mandates parties to comply with environmental and labour treaties they
have ratified, including climate agreements and International Labour Organization (ILO)
conventions, and to honour their commitments under the ILO Declaration on
Fundamental Principles and Rights at Work.32 These requirements reaffirm existing
obligations but are significant because – unlike some of the underlying instruments –
the CAI allows parties to bring compliance matters to international dispute settlement.
The CAI also requires parties to ‘work towards’ ratifying all fundamental ILO
conventions, and to ‘make continued and sustained efforts’ to ratify ILO Conventions
No. 29 and 105 on forced labour.33 Worded in reciprocal language, these clauses reflect
concerns that China has not ratified four of the eight fundamental ILO Conventions –
those on forced labour, freedom of association and collective bargaining.34

In contrast to the indicative two-year timeline the CAI sets for investment protection
negotiations, these ratification commitments establish ‘best-effort’ obligations without
defining deadlines, resembling clauses in the EU–Korea and EU–Vietnam trade
agreements.35 In 2018, under pressure from trade unions,36 the EU initiated a dispute
settlement proceeding against Korea, partly claiming breach of ratification commitments.
As the CAI was released, the international panel of experts issued its report on this
dispute, accepting that the EU–Korea treaty establishes binding obligations to make
efforts towards ratification and that international panels can review compliance, but
dismissing this part of the EU’s complaint due to lack of specific timelines for
ratification.37 This decision highlights the limited effectiveness of such ratification
commitments. Vietnam ratified two fundamental ILO conventions after concluding its
trade agreement with the EU,38 but only after the latter refused to ratify the trade
agreement until Vietnam had ratified the labour conventions.39

The CAI’s ‘continued and sustained efforts’ clause only applies to the forced labour
conventions; it does not apply to those on freedom of association and collective
bargaining, although the more general ‘work towards ratification’ clause applies to all
the fundamental conventions. This is a departure from the EU–Korea and EU–Vietnam
trade agreements, which extend the ‘continued and sustained efforts’ commitment to all
the fundamental conventions. Freedom of association and the right to collective

32 Ibid, Section IV, Sub-Section 2, Articles 4 and 6, and Sub-Section 3, Article 4.
33 Ibid, Section IV, Sub-Section 3, Article 4(2).
34 See ILO, ‘Ratifications for China’, https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:11200:0::NO::
P11200_COUNTRY_ID:103404 (accessed 31 March 2021).
35

‘Free Trade Agreement between the European Union and its Member States, of the One Part, and the Republic of
Korea, of the Other Part’ (6 October 2010), Article 13.4; ‘Free Trade Agreement between the European Union and the
Socialist Republic of Viet Nam’ (30 June 2019), Article 13.4(3)(a).
36 See, e.g., ‘FTA Labour Rights Provisions Useless Without Trade Union Action, Says Korean Unionist: Interview
with RyuMikyung’, Bilaterals.org (26 March 2021), https://www.bilaterals.org/?fta-labour-rights-provisions (accessed
31 March 2021). See also European Parliament Resolution of 18 May 2017 on the Implementation of the Free Trade
Agreement between the European Union and the Republic of Korea (2015/2059(INI)), para 5, https://www.europarl.
europa.eu/doceo/document/TA-8-2017-0225_EN.pdf (accessed 31 March 2021).
37 Panel of Experts Proceeding Constituted under Article 13.15 of the EU–Korea Free Trade Agreement: Report of the
Panel of Experts (20 January 2021) (EU–Korea Panel Report), paras 269, 271, 276–277, 291, 293.
38 ILO, ‘Ratifications for Viet Nam’, https://www.ilo.org/dyn/normlex/en/f?p=1000:11200:0::NO:11200:P11200_
COUNTRY_ID:103004 (accessed 31 March 2021).
39 Bronckers and Gruni, note 24, at 27.
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bargaining are key pillars of international labour law, and feature in the ILODeclaration on
Fundamental Principles and Rights at Work. Recognizing the great diversity of situations
and developing countries’ resistance to what they see as rich countries’ ‘labour
protectionism’, international labour law refrains from setting uniform conditions, such as
wages and social protection, focusing insteadon ground rules, and on rights andprinciples –
including the rights to form or join a union and to negotiate collectively – that could help
workers obtain more equitable, context-specific terms.
Regardless of whether they have ratified the relevant conventions, all ILO member

states must comply with the Declaration on Fundamental Principles and Rights at Work,
which the CAI requires parties to adhere to. The EU–Korea panel found that, despite not
having ratified the relevant ILO conventions, Korea’s restrictions on freedom of
association were inconsistent with fundamental principles the trade agreement
mandated parties to respect, promote and realize.40 However, the compliance
monitoring arrangements envisaged in labour conventions only apply if those
conventions are ratified. Even if China did so, questions would remain about the
difference this would make in practice, without independent courts, media or social
movements to scrutinize compliance.41 Research suggests that ratifying labour
conventions could even have a negative effect on respect for labour rights, by virtue
signalling and therefore reducing public pressure for domestic reform.42

The CAI establishes a Working Group on Sustainable Development to facilitate and
monitor implementation,43 and dispute settlement arrangements that allow parties to bring
compliance issues to an independent body. However, consistently with EU treaty practice,
sustainable development issues have a tailored dispute settlement procedure that involves
consultations between parties, with referral to a panel of experts in the absence of an amicable
solution – unlike other disputes, which are settled through state-to-state arbitration.44

Independent third parties can make written (amicus curiae) submissions to the panels;45

indeed, the EU–Korea expert panel cited such submissions from trade unions.46While state-
to-state arbitration leads to a binding decision, with sanctions for non-compliance, expert
panels issue non-binding reports and recommendations with no sanction mechanisms.

III. PRELIMINARY APPRAISAL

Overall, the CAI reflects compromises between competing considerations. Some
compromises – such as balancing each party’s right to define its own labour and

40 EU–Korea Panel Report, note 37, paras 119–122, 175, 196, 208 and 227.
41 Surya Deva, ‘Being Naïve or Putting Business First? The EU–China Comprehensive Agreement on Investment,
Human Rights and the Hong Kong Situation’, Verfassungsblog (19 January 2021), https://verfassungsblog.de/being-
naive-or-putting-business-first/ (accessed 31 March 2021).
42 Dursun Peksen and Robert G Blanton, ‘The Impact of ILO Conventions on Worker Rights: Are Empty Promises
Worse than No Promises?’ (2017) 12 Review of International Organizations 75. See also empirical research on
ratification of human rights treaties, including Oona A Hathaway, ‘Do Human Rights Treaties Make a Difference?’
(2002) 111 Yale Law Journal 1935.
43 CAI, note 1, Section VI, Article 4.
44 Ibid, Section IV, Sub-Section 4.
45 Ibid, Section IV, Sub-Section 4, Article 6.
46 EU–Korea Panel Report, note 37, para 160.
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environmental policies with the commitment to strive for high levels of protection – align
with drafting approaches found in other EU treaties. Others – such as the reduced
emphasis on trade union rights – seem tailored to the CAI. Commitments on labour
rights can challenge structural features of China’s economic and political system.
Observers have suggested, for example, that historical experience in other countries,
where independent trade unions undermined one-party rule, may have made the Chinese
authorities suspicious of independent labour activism.47 These political considerations
might explain features of the CAI, and it seems unlikely that the CAI’s generic
commitment to ‘work towards’ ratification can overcome such foundational concerns.
That China agreed to adopt an adjusted version of the EU’s sustainable development

model is significant. However, if it wanted to ratify the ILO’s fundamental conventions, it
could presumably do so, and incremental formulations such as ‘continued and sustained
efforts’ towards ratification seem to interrogate political will more than technical
obstacles. Also significant is that compliance is subject to international review,
creating space to scrutinize environmental issues and labour rights abuses, including
against international commitments. Although a finding of non-compliance could be
politically embarrassing, the tailored dispute settlement arrangement lacks legal teeth,
and one wonders whether China accepted these commitments because it considered them
substantively and procedurally unenforceable.
In Europe, public debates around the CAI have emphasized tensions between ethical

principles and economic realities.48 Pragmatism seems to underpin the CAI’s approach to
easing those tensions. Treaties are the product of negotiation, and it is possible that
European negotiators ‘could never have hoped for more’.49 Beyond these transactional
dimensions, however, there are questions about the EU’s own policy approach, including
its preference for non-binding dispute settlement in sustainable development matters, and
about the wider intersection of economic treaties, human rights and sustainable
development. Certain features of the CAI – such as its setting timelines for investment
protection negotiations but not for ratifying fundamental labour conventions, and the
varying effectiveness of its dispute settlement arrangements – reproduce, and potentially
compound, imbalances between social, environmental and economic considerations in
the legal architecture of the global economy. Except for an aspirational provision, the
treaty is silent on businesses’ responsibility to address human rights and sustainable
development issues in their operations and supply chains.
Debates around the CAI hinge partly on diverging views about the effectiveness of law

in addressing deep-seated problems. It is perhaps unrealistic to expect a treaty – nomatter
how tightly formulated – to deliver such far-reaching changes;50 although it should be
possible to scrutinize that treaty’s contribution within wider strategies, both domestic and

47 Lau, note 11.
48 Alan Beattie, ‘European Parliament Ponders the Price of Principle on China’, Financial Times (25 February 2021),
https://www.ft.com/content/a7188a4d-f871-4a1c-a83b-0a98ad7c05d7 (accessed 31 March 2021).
49 Lauge N Skovgaard Poulsen, ‘The EU–China Investment Deal and Transatlantic Investment Cooperation’, paper
prepared for the Shapiro Geopolitics Workshop on ‘Transatlantic Disruption’, organized by the University of
Pennsylvania on 26–26 January 2021, 1, https://www.laugepoulsen.com/uploads/8/7/3/0/87306110/the_eu_china_
deal_poulsen_23jan.pdf (accessed 31 March 2021).
50 Ibid.
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international, including other China–EU arrangements and multilateral processes. The
CAI projects remarkable confidence in the power of international law, with public
announcements staking much on the effects of ratifying an investment agreement and,
in turn, labour conventions.51 For sceptics, this approach masks choices favouring
commercial over social and environmental interests, and risks compounding problems
rather than addressing them. In certain respects, the CAI displays little trust in legal
processes, effectively leaving disputes over labour and the environment to analysis-
backed conciliation, and illustrating how the ‘power of law’ can be deployed unevenly
for different policy objectives.
Questions of effectiveness are an empirical matter, and socio-legal methods can help

measure outcomes.52 Whether the European Parliament will ratify the CAI, and whether
the treaty will ever come into force, remains to be seen. As more economic treaties
integrate comparable provisions on labour and the environment, however, there is a need
for rigorous research to interrogate these arrangements, their effectiveness and possible
ways to enhance them.

51 In announcing the CAI, for example, European Commission President Ursula von der Leyen tweeted that the treaty
‘promotes [the EU’s] core values’ and ‘provides … a lever to eradicate forced labour’ (@vondenleyen, https://
twitter.com/vonderleyen/status/1344275845641285632, Twitter (30 December 2020) (accessed 31 March 2021).
52 Adrian Smith et al, Free Trade Agreements and Global Labour Governance: The European Union’s Trade–Labour
Linkage in a Value Chain World (Abingdon: Routledge, 2020).
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