CHAPTER NINE

PARTIAL CONSTITUTIONAL EMBEDDING
The Case of South Africa

On the one hand, I think people think that the Constitutional Court and the law are very
powerful things and then the other hand, do they really translate into effects for anyone?!
Former clerk for Constitutional Court Justice Bess Nkabinde

The preceding chapters of this book theorized the concept of consti-
tutional embedding and documented how both of its components —
social and legal embedding — occurred in Colombia, such that the 1991
Constitution could weather strong challenges to its status and influ-
ence. The key argument of the book is that constitutional embedding is
necessary for constitutional rights to be meaningful in everyday life. It
holds that constitutional embedding comprises two dimensions: social
and legal. The social dimension of constitutional embedding refer-
ences the degree to which individuals and groups come to understand
and relate to the Constitution in an intimate and everyday way, and
legal embedding references the degree to which actors in the formal
legal sphere accept and share a particular vision of constitutional law.
Where the social and legal dimensions of constitutional embedding
reinforce one another, a constitutional order will be likely to endure
and difficult to dislodge.

This chapter, drawing on one year of fieldwork in South Africa —
including eighty interviews with eighty-eight judges, lawyers, professors,
and activists, an original survey, and participant observation — conducted
between 2017 and 2018, extends the argument of this book to the case of
the 1996 South African Final Constitution. In South Africa, we see clear

! Elite interview 121 (August 29, 2017).
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9.1 WHY LOOK TO SOUTH AFRICA?

evidence of legal embedding, with Constitutional Court justices and
their law clerks — who would go on to serve as prominent members of
the legal profession — adopting and developing a particular vision of con-
stitutional law that would be at once responsive to citizens’ needs and
largely deferential to the executive branch’s policy preferences. Social
embedding, however, has lagged. While NGOs and legal aid organiza-
tions supported some litigants in harnessing the power of the law, rights
claiming through the courts did not become a fixture of everyday life
outside of law schools and courtrooms. Without each type of embedding
reinforcing the other, the depth of the impact of constitutional change
is limited. The constitutional text still promotes a transformative vision,
but imagined — and imaginable — social and legal changes are hampered
by this partial embedding.

9.1 WHY LOOK TO SOUTH AFRICA?

Colombia, South Africa, and India have long been held up as models
of social constitutionalism (see, e.g., Bonilla 2013). While the Indian
constitution recognizes social rights only as directive principles,
both Colombia and South Africa adopted new constitutions in the
early to mid-1990s that recognized a wide range of rights, including
social rights, and offered opportunities to make legal claims to those
rights before new constitutional courts. The key difference between
Colombia and South Africa in terms of their social constitutionalist
impulses lies in the Colombian adoption of the tutela procedure that
allows individuals to make rights claims without the need for a law-
yer or the ability to pay fees. Judges must process these claims within
ten days. While South Africa did adopt various strategies to increase
access to justice, they fall well short of the tutela procedure in terms
of speed and cost.

Further, Colombia and South Africa appear very similar with respect
to the structural indicators measuring economic (upper-middle income
and increasing) and human development (high and increasing), ine-
quality (high and relatively stable), and levels of violence (high but
decreasing) over the last three decades. Yet, even in the midst of these
structural similarities, the two countries have been defined by sub-
stantially different state configurations, different party systems, and
different historical legacies. The South African National Party imple-
mented apartheid in 1948, developing a state that at the same time was
highly legalistic, violent, and discriminatory toward nonwhite South
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THE CASE OF SOUTH AFRICA

Africans, while featuring an interventionist, welfare-oriented econ-
omy policy for white South Africans (see, e.g., Abel 1995; Meierhen-
rich 2010; Nattrass and Seekings 2011). Just ten years later, a different
form of exclusionary governance was formed in Colombia, with the
National Front Agreement, which mandated power sharing between
the Liberal and Conservative parties and further marginalized those
outside of these traditional networks of power. Around the same time,
guerrilla groups took up arms in a revolutionary challenge to the state
(e.g., Palacios 2006; Tate 2007). Apartheid and the anti-apartheid
struggle indelibly marked South African political development, as
did the protracted war between the revolutionary left and the state,
albeit in different ways. Following the end of apartheid, the African
National Congress (ANC) has dominated South African politics, cer-
tainly at the national level and to a large extent at the provincial
level, rendering the country a de facto one-party democracy.” On the
other hand, the historical dominance of the Liberal and Conservative
parties in Colombia has faltered, with the Colombian party system
veering toward deinstitutionalization (Mainwaring 2006; Morgan
2013; Albarracin et al. 2018).

Citizens in both Colombia and South Africa pushed for fundamen-
tal changes to the state, and especially its foundational legal order,
in the early 1990s, and in response, policymakers adopted new con-
stitutions in both countries. As in South Africa, Colombia had been
historically defined by its longstanding — if differently operationalized —
commitment to formalism in law. Yet, the combination of decades of
war between leftist guerrillas and the state that showed little sign of
abating, a consistently unresponsive legislature, and the emergence
of a student movement, comprised largely of law students, resulted in
demand for a new legal experiment that would ultimately recognize
a new set of rights and empower the judiciary (Dugas 2001b; Lemai-
tre 2009). Interestingly, as Jens Meierhenrich (2010) demonstrates, in
South Africa, features of the apartheid state actually promoted shared
stabilizing expectations among the elites, many of whom trained as
lawyers, about the role of law in the transition to inclusive democ-
racy. In this context, a basic level of confidence in the idea of law and
constitutional rights permeated throughout society, regardless of race.
Further, the Constitutional Court — at least initially — was understood
and understood itself to be engaging in a joint constitutional project

2 This dominance has faltered of late, however.
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9.2 SOCIAL CONSTITUTIONALISM IN SOUTH AFRICA

with the other branches of government (Fowkes 2016). Considering
these factors, the empowerment of the courts, the recognition of social
rights, and citizen trust in the legal process are less surprising that they
might initially appear.

The rest of the chapter turns first to the emergence of social con-
stitutionalism in South Africa, before looking to legal embedding and
then social embedding. It closes with a discussion of the consequences
of partial embedding.

9.2 THE EMERGENCE OF SOCIAL
CONSTITUTIONALISM IN SOUTH AFRICA

Much like the 1991 Colombian Constitution, the South African Final
Constitution of 1996 (building on the 1993 Interim Constitution) set
out a social orientation for law that its designers hoped would help
the country to transform.’ In South Africa, as in Colombia, transna-
tional ideas about rights and constitutionalism — specifically regarding
the entrenchment of social rights and the creation of constitutional
courts — found fertile ground following domestic pressure for legal and
social change (Klug 2000). Various facets of the anti-apartheid move-
ment called for a refounding of the South African state, specifically
a fundamental change in the legal architecture of the state. During
the constitutional negotiations, the language of internationally or
“universally” accepted rights was commonplace. Political elites and
appointed experts explicitly sought examples from international law,
as well as from the Canadian Charter and the German Basic Law,
setting the stage for the adoption of a social constitution. In what
follows, 1 provide an overview of the debates around social constitu-
tionalism during the constitutional negotiations of the early 1990s in
South Africa, which will then allow me to assess the extent to which
this vision of constitutional law has become embedded socially and
legally in the country.

These negotiations took place between 1990 and 1993, and they
included the Conventions for a Democratic South Africa and the Multi-
Party Negotiating Process. The resulting Interim Constitution of
1993 introduced judicial review, created the Constitutional Court,

3 For more on “transformative constitutionalism,” see Klare (1998).
* For more detailed accounts of these negotiations, see Mandela (1995), Sparks (1995),
Klug (2000: chapter 4), and Meierhenrich (2010), among numerous other sources
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THE CASE OF SOUTH AFRICA

and established a Bill of Rights.” This Bill of Rights did not include
robust social rights protections, but neither did it preclude them from
being added later in the Final Constitution, which is precisely what
occurred. Following the establishment of the Interim Constitution, a
constitutional assembly consisting of both houses of the newly elected
Parliament was convened to draft a Final Constitution, which would
be certified by the newly created Constitutional Court.

As part of this final drafting process, the major political parties estab-
lished several theme committees, which were tasked with providing
expert advice on constitutional design questions, including on the
inclusion and scope of rights protections. Theme Committee 4 handled
these rights questions. The First Report of Theme Committee 4 in Jan-
uary 1995 notes that all of the parties to the Constitutional Assembly
agreed in principle that the Universal Declaration of Human Rights
(1948) and the International Covenants on Civil and Political Rights
and Economic, Social, and Cultural Rights (1966) could “be used as
important references for identifying universally accepted fundamental
rights,” that “[t]he Bill of Rights should be entrenched, justiciable and
enforceable,” and that the final list of included rights should not be
limited to the rights listed in the Interim Constitution (41-42). This
last point was important in that the Interim Constitution recognized
a rather limited set of social rights (including basic education and an
“environment which is not detrimental to ... health or well-being”).

All of the major parties submitted documents outlining their prefer-
ences regarding constitutional rights protections to the Theme Com-
mittee 4. The ANC'’s preliminary submission to the committee, entitled
“Our Broad Vision of a Bill of Rights for South Africa,”® indicated
deep support for a substantive set of social rights, as well as a clear role
for the courts in helping to realize those rights (48-49). The Inkatha

For Ginsburg (2003: 55), South Africa’s adoption of judicial review was a “textbook
example of the insurance theory,” wherein minority veto players seek out judicial
review to protect their interests from a dominant majority in the future. Yet, insur-
ance theory cannot account for the shift to social constitutionalism in particular —
white South Africans may have sought limits on the ANC’s power, but they were
not expressly concerned with the broad realization of the rights to health, housing,
or education, for example.

This document is distinct from the document, “A Bill of Rights for a New South
Africa,” referenced at the start of this section. Part of the Constitutional Assembly
Theme Committee 4 Fundamental Rights Report on Block 1 (Constitutional Court
archives, 46-48).
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9.2 SOCIAL CONSTITUTIONALISM IN SOUTH AFRICA

Freedom Party (IFP) and Pan African Congress (PAC) also advocated
for the inclusion of justiciable social rights, expressly noting that the
Bill of Rights should be geared toward supporting the well-being of cit-
izens. The IFP’s proposal suggested that the Constitution should allow
for “the updating and evolution of human rights protections, which are
historically an ever changing field of law,” and called for the Consti-
tution to recognize “all fundamental human rights and all those other
rights which are inherent to fundamental human needs and aspirations
as they evolve with the changes and growth of society” (59).7 The
PAC called for the creation of “an institution modeled along the lines
of the European Human Rights Commission” to help with what they
called the “practical enforceability” of rights.®

The Democratic Party, on the other hand, raised a number of con-
cerns about the separation of powers and enforceability of rights. Their
submission held that “policy formation — from the detailed provision
of health services to the allocation of housing — is preserve of parlia-
ment, not the constitution” and suggested that relatively few civil and
political rights be explicated in the Bill of Rights. They also noted,
however, that “because the promises of a Bill of Rights could be empty,
cruel words echoing in a wasteland of deprivation and denial, the
Bill must provide for a standard of justification which empowers the
citizen to obtain from government the entitlements to the means of
survival” (51).° The National Party also raised strong concerns about
social rights, stating that “the inclusion of more socio-economic rights
[presumably beyond those included in the Interim Constitution] in the
bill of rights itself, is legally untenable and will, moreover, give rise to
immense practical problems for government” and advocated for the use
of “alternative mechanisms” to address issues related to social rights,
such as “directive principles” (66-67).1°

T Part of the Constitutional Assembly Theme Committee 4 Fundamental Rights
Report on Block 1 (Constitutional Court archives, 57-62).

8 Part of the Constitutional Assembly Theme Committee 4 Fundamental Rights
Report on Block 1 (Constitutional Court archives, 68-71).

% “Submission on Constitutional Principle 2: Fundamental Rights,” part of the
Constitutional Assembly Theme Committee 4 Fundamental Rights Report on
Block 1 (Constitutional Court archives, 49-56).

10 Part of the Constitutional Assembly Theme Committee 4 Fundamental Rights
Report on Block 1 (Constitutional Court archives, 63—-67). The Vryheidsfront
Party also expressed skepticism about socioeconomic rights: specifically whether or
not they were “universally accepted” and whether or not they were enforceable in
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THE CASE OF SOUTH AFRICA

While there was significant disagreement as to the scope and applica-
tion of the Bill of Rights in these initial submissions, it is important to note
that all parties framed their proposals in terms of international human
rights discourse, not as a result of coercion or even explicit suggestion by
external actors, but as a result of a shared understanding among domestic
elites of the legitimate sources of constitutional examples. Further, these
debates were less heated than those regarding the question of land and
property. As one expert involved in the drafting process as a member
of the Technical Committee to advise the Constitutional Assembly on
Drafting of Bill of Rights noted: “The debate on property rights was much
more vigorous and intense ... Social and economic rights went through
quite easily. The ANC supported social and economic rights, and the
Technical Committee was unanimous in its support ... We did keep
that very separate from the property rights issue.”'? In fact, the Tech-
nical Committee achieved early consensus. The same expert recalled:
“The Committee unanimously supported the inclusion of socioeconomic
rights in the Bill of Rights. That is how the decision was taken. And then
came the drafting ... We relied heavily on the Covenant [on Economic,
Social, and Cultural Rights].” He went on to say: “There was no great
philosophical debate ... We were all lawyers.”"?

Further, another expert advisor on the Technical Committee holds
that by the time that the Constitutional Assembly negotiations were in
full swing, “the debate at that point focused on the justiciability issue
and where the courts should have a specific role” in the adjudication of
social rights. That same expert also notes that for some, including many
ANC members, “the idea was to see the Bill of Rights as a tool to trans-
form society.” Others, including members of the National Party and
the Democratic Party, were more skeptical (for varying reasons). How-
ever, there “was a convergence because they also saw [that] the more
you've got in the Bill of Rights, the more protection there would be
for minority groups as well.”'* Generally speaking, then, elite political

practice. The African Christian Democratic Party submission noted that the party
would support the rights of any generation, as long as they were “not condemned by
the Word of God” (Constitutional Court archives, 45).

" Elite interview 118 (August 25, 2017).

12 Though land and property may logically fit within the conceptual category of social
and economic rights, they have typically been referenced separately in discussions
of rights in South Africa.

B Elite interview 118 (August 25, 2017).

4 Elite interview 178 (May 14, 2018).
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9.3 CONSTITUTIONAL EMBEDDING IN SOUTH AFRICA

actors seemed to agree on the language of the debate (oriented toward
existing international human rights law), and the experts appointed to
advise these political elites expressed even less variance in their views
on the potential Bill of Rights.

The Final Constitution was adopted in May 1996, with the support
of nearly 90 percent of the members of the Constitutional Assembly,
though it was almost immediately challenged in court, and the Con-
stitutional Court refused to certify the text. The Court instead asked
the Constitutional Assembly to review and revise eight sections of the
constitutional text. In December, the Court certified the revised text,
which entered into force early the following year.

As described in the previous chapters with respect to the Colombian
experience, the adoption or certification of a constitutional text does
not mean that it will necessarily become socially or legally embedding
and shape social and legal behavior. One key difference between the
Colombian and South African experiences is that the South African
Interim and Final Constitutions of the 1990s were really the country’s
first sustained forays into constitutionalism (though legalism was not a
new phenomenon') and judicial, rather than parliamentary, suprem-
acy. What would become of these efforts? I now turn to the uneven

embedding of the South African Final Constitution of 1996.

9.3 CONSTITUTIONAL EMBEDDING
IN SOUTH AFRICA

As detailed in Chapter 2, constitutional embedding refers to the process
by which constitutions come to be meaningful in social and legal life.
Legal embedding occurs as judges and lawyers come to have new shared
expectations about a particular constitutional vision. They make legal
arguments and issue decisions on the basis of constitutional provisions,
including newly recognized rights, rather than other sources of law.
Social embedding, on the other hand, involves potential claimants and
other societal actors coming to make rights claims and view problems
in their lives as legal grievances under the new constitutional frame-
work. Empirically, legal and social embedding can combine in different
ways. Where legal embedding accompanies social embedding, these
processes become mutually reinforcing, as we saw in the case of Colom-
bia described throughout this book. As will become clear throughout

15 See Meierhenrich (2010) on this point.
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THE CASE OF SOUTH AFRICA

this section, in South Africa, by contrast, we see a high degree of legal
embedding without concomitant social embedding.

9.3.1 Legal Embedding

[ turn first to the question of legal embedding: to what extent were
lawyers and judges impacted by the constitutional vision set out by the
1996 Constitution? In what follows, I offer an overview of social rights
cases, which show that social constitutionalism did become legally
embedded in South Africa. I then describe how legal mobilization and
particular actions taken by the Constitutional Court facilitated this
embedding process. This section closes with a discussion of embedding
below the level of the South African Constitutional Court.

9.3.1.1 Legal Embedding at the Constitutional Court
I look to social rights jurisprudence to examine whether or not the
legal embedding of social constitutionalism took place at all. If this
kind of embedding did not occur at the level of the new Constitutional
Court, we would not expect it at any level of the South African judici-
ary. The South African Constitutional Court has heard an average of
just under three social rights cases each year (with a maximum of eight
social rights cases in a given year) between 1996 and 2019, and of these
cases, the majority have dealt with the right to housing. In fact, as of
2019, the Court had decided thirty-seven housing rights cases, com-
pared to twenty-one education rights cases, eight social security cases,
eight health cases, and two cases involving water. Overall, social rights
cases make up about 9.5 percent of the Court’s work.

The first social rights case'® to come before the Court, Soobramoney
v. Minister of Health (Kwazulu-Natal) (1997), involved a claim regard-
ing the right to health advanced by a man suffering from kidney failure
who was seeking access to a dialysis machine at a state-run medical
facility.!” In deciding the case, Judge President Chaskalson wrote:

There is a high level of unemployment, inadequate social security, and
many do not have access to clean water or to adequate health services.
These conditions already existed when the Constitution was adopted

16 1n 1996, the Court heard a case related education, Gauteng Provincial Legislature in
re: Gauteng School Education Bill of 1995, but did not actually reference the Section
29 constitutional right to education.

17 The next five paragraphs, analyzing early social rights decisions, draw directly from
Taylor (forthcoming).
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9.3 CONSTITUTIONAL EMBEDDING IN SOUTH AFRICA

and a commitment to address them, and to transform our society into
one in which there will be human dignity, freedom and equality, lies at
the heart of our new constitutional order. For as long as these conditions
continue to exist that aspiration will have a hollow ring.'®

He noted the “constitutional commitment” to address these condi-
tions was expressed in Sections 26 and 27, which detail the rights to
have access to adequate housing, healthcare, food, water, and social
security and social assistance. Ultimately, the Court decided against
Mr. Soobramoney, with Judge President Chaskalson concluding: “The
State has to manage its limited resources ... There will be times when
this requires it to adopt a holistic approach to the larger needs of soci-
ety rather than to focus on the specific needs of particular individuals
within society.” In a concurring decision, Justice Sachs held that an
acknowledgment of the dignity and equality of all citizens required
the rationing of healthcare services.!” Overall, this case challenged
the Court to navigate a commitment to the realization of social rights
and human dignity and a concern with balancing individual needs and
collective consequences.?’

The next substantive social rights case, Government of the Republic
of South Africa and Others v. Grootboom and Others, came before the
Court in 2000.2! This case involved the attempted eviction of 900
people living in a squatter settlement near the city of Cape Town.
In the decision, Justice Zak Yacoob noted the centrality of dignity
in South African constitutional rights jurisprudence, and held that

18 See the full decision here: www.saflii.org/za/cases/ZACC/1997/17 html.

19 Specifically, he wrote: “In all the open and democratic societies based upon dignity,
freedom and equality with which I am familiar, the rationing of access to life-
prolonging resources is regarded as integral to, rather than incompatible with, a
human rights approach to health care.”

29 The public reacted with outrage to this decision, as Mr. Soobramoney died shortly

after it was handed down.

Technically, the Court released two decisions on an education-related cases ear-

lier. The first, a case known as Premier, Province of Mpumalanga and Another v.

Executive Committee of the Association of Governing Bodies of State Aided Schools:

Eastern Transvaal (1998), involved the right to education insofar as it dealt with

schools, but the case was decided on the basis of administrative law. The second

case, Christian Education South Africa v. Minister of Education (2000), centered on
whether or not corporal punishment should be allowed in private religious schools.

The analysis did not rely on the right to education as such (though it did engage

with the right to maintain independent educational institutions), but instead on

the balance between religious freedom, privacy, culture, dignity, equality, security
of the person, and the rights of children.

21
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THE CASE OF SOUTH AFRICA

“[s]locio-economic rights are expressly included in the Bill of Rights;
they cannot be said to exist on paper only.” This move can be inter-
preted as an attempt to indicate that social rights are meaningful in
South Africa, despite the Soobramoney decision. Yet, how exactly
rights would exist beyond their inscription on paper would be defined
by judicial decisions. The Soobramoney decision made clear that they
would not exist, at least in the judicial sphere, at the level of the indi-
vidual claimant. The Grootboom decision further clarified a focus
on the “reasonableness” of policy decisions, drawing on the phrase
“reasonable legislative and other measures” included in the Consti-
tution (reasonableness was not quite defined, though the decision did
indicate that clear respect for human dignity would be integral to an
assessment of reasonableness).”? Ultimately, the Court found that the
state’s housing policy was unreasonable and therefore unconstitutional
because it neglected to provide for those in desperate need, and the
decision mandated that the government develop an emergency
housing policy. The justices of the Constitutional Court could have
decided these cases differently, and many analysts and observers have
suggested that they should have.

Social rights cases continued to make it to the Constitutional Court,
numbering two or three per year through the early 2000s. Between
2000 and 2002, the Court considered three additional education-
related cases, declining to hear one, deciding one on the basis of the
minister of education’s powers (while explicitly refraining from address-
ing any constitutional rights questions), and relying on an analysis of
just administrative action in the third.?’ In 2001, another housing-
related case came before the Court, though the case hinged on whether
or not the state could build a temporary transit camp on a specific piece

22 “It is fundamental to an evaluation of the reasonableness of state action that
account be taken of the inherent dignity of human beings. The Constitution will be
worth infinitely less than its paper if the reasonableness of state action concerned
with housing is determined without regard to the fundamental constitutional value
of human dignity. Section 26, read in the context of the Bill of Rights as a whole,
must mean that the respondents have a right to reasonable action by the state in
all circumstances and with particular regard to human dignity. In short, I emphasize
that human beings are required to be treated as human beings” (Section 83). See
the full decision here: www.saflii.org/za/cases/ZACC/2000/19.html.

Permanent Secretary of the Department of Education of the Government of the Eastern
Cape Province and Another v. Ed-U-College (2000), Minister of Education v. Harris
(2001), and Bel Porto School Governing Body and Others v. Premier of the Western
Cape Province and Another (2002), respectively.

23
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9.3 CONSTITUTIONAL EMBEDDING IN SOUTH AFRICA

of public land rather than on an interpretation of the meaning of the
right to housing as such.?*

The next case that resulted in a substantive development to social
rights jurisprudence was Minister of Health and Others v. Treatment
Action Campaign and Others (2002).”> The Treatment Action Cam-
paign case involved the rollout of a state-led program meant to com-
bat mother-to-child transmission of HIV through a medication by the
name of nevirapine. Initially, the state wanted to make the medication
available only at certain medical facilities (two per province), arguing
that it had concerns about the safety and cost of nevirapine, though
then President Mbeki’s AIDS denialism likely also played some role in
this approach. The Treatment Action Campaign attempted to hone an
argument focused on policy reasonableness (Heywood 2009), and the
Court’s decision in this case once again affirmed the commitment to
evaluating the reasonableness of policy designs. Unlike previous cases,
this decision does not rely on an explicit assessment of dignity in its
evaluation of policy reasonableness. Still, the case served as an impor-
tant move for the Court in challenging a prominent national policy
and in considering the right to healthcare as justiciable in practice like
the rights to housing and education.

The Soobramoney, Grootboom, and Treatment Action Campaign
cases are typically recognized as setting out the parameters of social
rights jurisprudence in South Africa. Together, they point to an
approach that combined a focus on policy choices — specifically the
“reasonableness” of those choices — with respect for human dignity.
Whether a policy was reasonable and whether it afforded sufficient pro-
tections to the dignity of South Africans would be decided on a case-
by-case basis. South African judges made clear an aversion to firmly
defining the substance or content of rights, which contrasts with the
declaration of the Colombian Constitutional Court in T-406/92 that
“today, with the new constitution, rights are what judges say they are
through tutela decisions,” and contrary to the preferences of prominent
civil society organizations and human rights lawyers, which favored the
minimum core approach to outlining the content of social rights estab-
lishing in international law. As one former clerk and current advocate
noted, “the way our Court interpreted its role made it very clear that

2% Minister of Public Works and Others v. Kyalami Ridge Environmental Association and
Others (2001).
5 See the full decision here: www.saflii.org/za/cases/ZACC/2002/15. heml.
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it was secondary to the role of the elected representatives ... I think it
created a very restrained role for itself.”?® South African judges focused
on policies and processes, and on the societal rather than individual
effects of decisions. Thus, we see legal embedding of the constitutional
vision, but in a more limited way than was the case in Colombia.

As was the case with Colombia, we see a relationship between
the continued exposure of judges to particular kinds of legal claims
and the problems they implicate and judicial receptivity, especially
when judges interpret these claims as consonant with contemporary
sociolegal values. Again, the exposure mechanism refers to the pro-
cess by which continued experience with claims related to a specific
grievance cumulatively inform judges about an issue, causing them
to become comfortable with the issue and to identify with claimants.
The process can result in an increased receptivity of judges to claims
pertaining to that issue area. We see this clearly in the realm of
housing, where Constitutional Court justices connected the specific
issue of access to housing with the general value of human dignity
and steadily expanded the understanding of the scope of the right
to housing. One former clerk currently working as a litigator at a
Johannesburg-based NGO described the development of the right to
housing as follows:

Under apartheid, it was illegal to be a squatter, and you could be kicked
out and you could be thrown in jail ... [Now] you [can] evict someone,
but only with a court order, and only if it’s equitable ... Built into the
right is if eviction is going to lead to homelessness, the state must pro-
vide you with temporary alternative accommodation. And over the past
twenty years, that has been expanded. It’s not just if you're flood victim
the state must provide this accommodation, it’s also if the state evicts
you. Then the next step is when the state evicts you from private land.
Then the next step, if a private owner evicts you, also you have this
right. And now we’re getting to the content of what that alternative
accommodation looks like ... So, we’re seeing — and what’s so lovely
and unexpected — is the Court has started writing case law on this, kind
of like a handbook for litigators ... The jurisprudence has developed to
such a level that the courts are now writing, “Judges, when they decide
this issue, have to do X, Y, Z.”%7

%6 Elite interview 101 (August 3, 2017). James Fowkes, another former clerk, reiter-
ated this view in an interview (elite interview 131, September 5, 2017) and in his
2016 book.

" Elite interview 119 (August 28, 2017).
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9.3 CONSTITUTIONAL EMBEDDING IN SOUTH AFRICA

Another former clerk suggested that:

Housing cases are numerous at this point in the jurisprudence, in the
High Court and the [Constitutional] Court, and I think that maybe
it’s just getting judges and courts comfortable in that terrain so that
the more of a particular kind of case they see, the more comfortable
they become with the numbers and statistics and so on ... Especially
in the [Johannesburg] courts they’ve seen it again and again and again
so they’re becoming more comfortable. I don’t know ... [but] that’s
something that I suspect.”®

This view is consistent with hands-on interventions undertaken by the
Court in housing cases such as Residents of Joe Slovo Community, West-
ern Cape v. Thubelisha Homes and Others (2009), which specified “the
exact time and manner and conditions” of the eviction, including pre-
cise directives about the alternative accommodation to be provided to
those subject to eviction.?” The existence of a robust support structure
around housing issues and the fact that eviction orders must be granted
by judges meant that judges would continue to be exposed to housing
rights cases. Another former clerk pointed to this support structure and
the history of land and housing issues in South Africa as being particu-
larly influential on the judicial receptivity of these kinds of claims:

There’s a long history of land and housing litigation as kind of an
anti-apartheid move ... A lot of the liberal and progressive judges who
went on to High Courts and the Supreme Court of Appeal and the
Constitutional Court identified with these cases as sort of, as sites of
progressive fighting. I think [that] is one reason. There’s been incredi-
bly organized and coordinated litigation and planning around housing
rights specifically ... There’s this kind of feedback happening between
an issue that is obviously quite dire on the ground ... [and] good organi-
zation among clients, lawyers, and receptiveness on the part of judges.’®

Yet another former clerk noted that the problem of inadequate housing
was visible in such a way that judges were exposed to it, such that “even
judges can see them for themselves.”!

Still, exposure is not enough on its own to precipitate judicial recep-
tivity. Judges must also have the sense that the kind of rights violation

28 Elite interview 169 (March 1, 2018).

% Elite interview 167 (February 23, 2018).
30 Elite interview 101 (August 3, 2017).

31 Elite interview 110 (August 17, 2017).
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in question is incompatible with contemporary sociolegal values — in
this case, the value of human dignity is crucial. In early health rights
cases, including Soobramoney and Treatment Action Campaign, South
African judges suggested that while human dignity remained central
to the post-apartheid South African legal order, the link between a
difficulty with access to healthcare might not be an infringement on
dignity (in Soobramoney) or they simply did not consider dignity as a
fundamental part of the legal analysis (in Treatment Action Campaign).

In contrast, in early housing rights decisions, human dignity featured
prominently. For example, in Grootboom, Justice Yacoob wrote: “The
case brings home the harsh reality that the Constitution’s promise of
dignity and equality for all remains for many a distant dream.” Here,
dignity and access to adequate housing are understood as necessarily
connected, and this understanding combined with exposure spurred
judicial receptivity to housing claims. This receptivity involved not
only hearing housing rights cases but also issuing interventionist deci-
sions, rather than leaving the issue to be resolved by the executive or
legislature (even if those same judges otherwise embrace a philosophy
of judicial deference). These decisions, particularly as they detailed
what one lawyer quoted earlier described as “a handbook for litiga-
tors,” served as cues for potential claimants and incentivized further
legal claim-making related to the right to housing, forming a positive
feedback loop. By examining these social rights cases, we see evidence
of legal embedding of the 1996 Constitution and its social rights provi-
sions, particularly at the level of the Constitutional Court.

9.3.1.2 Legal Embedding beyond the Constitutional Court?
Considering that South African law changed not only in the adoption
of a new constitution that set out a social vision for law, but also in the
shift to constitutional supremacy in itself, we might think that the legal
embedding faced an even steeper challenge among the legal commu-
nity working below the level of the Constitutional Court. Here, I turn
primarily to interviews with fifty current and former Constitutional
Court clerks, many of whom later would go on to work as attorneys or
advocates, at private firms or for NGOs, throughout the country. Their
experiences both at the Constitutional Court and engaging in litiga-
tion across the lower courts offer a perspective on the broader judiciary
and legal profession in South Africa.

Some clerks expressed the view that social constitutionalism has not
been accepted throughout the judiciary. One former clerk and current
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member of the Johannesburg Bar explained that she has witnessed
what she called “compassion fatigue” among judges at the high courts,
especially when deciding eviction cases. She continued, “I think it’s
judges who are tired of what they see as people using their rights to gain
unfair or untrue benefits or advantage ... That’s my experience and
that’s of course not the case of all judges but there is a definite sense
that of fatigue for judges for cases brought by NGOs trying to enforce
constitutional rights.”?? Here, repeated exposure to certain evictions/
housing rights claims seems to have had the opposite impact to the
one we saw on justices of the Constitutional Court. In the absence
of a perceived connection to contemporary sociolegal values, namely
human dignity, repeated exposure in these cases may have led not to
receptivity but to its opposite.

There is also the perception that some older lawyers and judges, who
came of age in a time without a constitution and without social rights
recognitions, do not view constitutional law as proper law. Many clerks
spoke of there being something of a split bar, with “black letter law-
yers” on the one hand and constitutional lawyers on the other. Where
these clerks disagreed, though, was on the extent to which this divide
remains. Expressing the view that the divide persists, one clerk held:

There’s been a selective trickle down. And some people have really
taken it onboard and others not at all. I mean some of the ones who've
not at all are just kind of old and set their ways. But there’s also still 1
think a split about the perception that, you know, you have hard com-
mercial law and then your wishy-washy constitutional law and I think
some judges themselves probably secretly hold that belief and will avoid
applying the Constitution if they can.”’

Other former clerks, though, suggested that the legal culture has
changed over time, especially around the idea of (social) constitution-
alism. For instance, one explained:

Many of those [early] High Court decisions had to be set right by the
Constitutional Court because those judges weren’t imbued with that
sensitivity [to the Constitution] ... I do think that that has changed
quite fundamentally in the last fifteen years. It has filtered down. I
mean, you still have renegades, but the general idea that all law must be
viewed through the prism of the Bill of Rights, for example, and that it

32 Elite interview 101 (August 3, 2017).
3 Elite interview 120 (August 28, 2017).
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must be infused with it, is something that is generally understood and
practiced ... Everyone understands that it is infused in the system.**

Another similarly noted that years ago, constitutional law “was seen
as an option [not an obligation]; ‘I don’t actually have to consider the
Constitution,” whereas now, especially with the younger lawyers or
judges, they are aware that everything starts with the Constitution.”*’
Another summarized the present state neatly: “I do think that there
is a willingness of judges on all levels to consider constitutional argu-
ments, they know they have to.”*® In the view of these former clerks
and current advocates, a legal embedding of the 1996 Constitution has
occurred throughout the South African judiciary, though others did
suggest reasons for skepticism about the extent of embedding.

Overall, then, we see that although fewer social rights cases came
before the South African Constitutional Court than in Colombia,
Constitutional Court justices did come to adopt the 1996 Constitution
and pursue its social ends. They developed robust standards for evic-
tion cases and institutionalized protections for folks facing evictions.
Compared to the Colombian Constitutional Court, they took a more
restrained approach to other social rights issues, but as James Fowkes
(2016) argues, this approach signaled the justices’ view that they
shared the task of constitution-building and transformation with the
executive and legislature. The Court did not express wholesale reluc-
tance about or disregard for the new constitution; instead, they saw
themselves as having a more limited role than their Colombian coun-
terpart. Lower-court judges were perhaps initially hesitant to embrace
social constitutionalism — or constitutionalism in any form — but over
time, that hesitance appears to have given way to the application of
constitutional provisions and principles.

9.3.2 Social Embedding

Legal embedding is only part of the story, however. Without social
embedding, the flow of claims that come before the courts will be quite
limited in both quantity and scope. So, to what extent has the vision
set out by the 1996 Constitution permeated broader social life? Do
everyday citizens have knowledge about the constitution, or is that
limited to a select few who have close connections to NGOs? Do most

* Elite interview 100 (August 3, 2017).
35 Elite interview 159 (October 17, 2017).
36 Elite interview 124 (August 31, 2017).
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9.3 CONSTITUTIONAL EMBEDDING IN SOUTH AFRICA

citizens talk about the Constitution and their rights with familiarity?
Do they believe they can make legal claims to their rights? Do they
actually do so? I first consider how citizens may have been exposed to
the 1996 Constitution and the work of the newly created Constitu-
tional Court, before assessing these questions about social embedding
in South Africa.

The drafting process of the post-apartheid constitution was met with
both international fear and fanfare. Would South Africans be able
to work within formal institutions to refound the country, or would
extra-judicial violence rule the day? Of course, South Africans were
intimately aware that a political transition was occurring, and most had
strong feelings about the transition. Whether or not this general inter-
est translates to specific knowledge about the constitution-drafting
process or the nature of the new constitution’s new rights provisions
is less obvious.

[ first look to the major forums through which the constitutional
designers sought to include the general South African public: media
campaigns, public submissions, and public meetings (also known as
“the constitutional roadshow”). The Constitutional Assembly put
together a weekly television show called Constitutional Talk, which
featured a panel discussion on various issues related to the new con-
stitution (rights, separation of powers, etc.). A newsletter by the same
name featuring both articles and comic strips circulated twice per
month. In addition to the television show and newsletter, the assem-
bly also sponsored radio programs and paper advertisements across
the country.

The Constitutional Assembly solicited public submissions in the
form of signed petitions and written requests, which, in theory, could
propel both interest in the new constitution and subsequent constitu-
tional buy-in, if the public felt that the new constitution truly reflected
their input. Paul Davis, who worked in the submissions department,
explained the procedure:

Every morning, Box 15, Cape Town, 8000, is emptied and all the let-
ters are opened and date-stamped. Then they are taken to the submis-
sions department where they are sorted into subject matter and placed
in boxes. Those that are in languages other than English are sent for
translation and all handwritten submissions are retyped.*’

37 According to Constitution Hill Trust.
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Figure 9.1 Weritten submissions to the South African Constitutional Assembly.
Source: Author’s photographs of submissions held in the Constitutional Court archive.

In total, the assembly received over 1.7 million submissions (Segal and
Cort 2012), though the vast majority of the submissions were individual
signatures in support of petitions. Around 15,000 featured substantive
written suggestions from individuals or civil society groups (Gloppen
1997). Figure 9.1 shows three of these submitted and retyped appeals.
In her analysis of the substantive written submissions, Siri Gloppen
(1997: 259) found that “a disproportionate share of the submissions
seem[s] to come from the well-educated, the middle class, former
politicians, academics, professionals and political activists.”® While
potentially a concern for matters of legitimacy and representation,
this kind of distortion does not necessarily cut against the possibility

38 She wryly notes that “people surfing the Internet and emailing the Constitutional
Assembly are hardly representative of the majority of South Africans.”
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9.3 CONSTITUTIONAL EMBEDDING IN SOUTH AFRICA

of social embedding. If this group came to adopt the resulting consti-
tution as their own, spread the word about new rights and new legal
tools, and push forward rights claims, then widespread social embed-
ding could follow from this more limited beginning. After reviewing
these submissions, the constitutional debates, and the resulting text,
Gloppen (1997: 263) concludes, however, that “the millions of submis-
sions from the public had little direct influence on the outcome of the
constitutional-making process.”

Beyond the media campaign and submissions requests, the Public
Participation Program of the Constitutional Assembly sought to bring
the constitution-drafting process to the people. They convened more
than twenty meetings throughout the country in 1995. Attendance
at each of these meetings ranged from 130 to 4,000.* South African
History Online reports that over 20,000 people and over 700 organiza-
tions participated in these meetings.** Alexander Hudson (2021: 58)
notes that “the Constitutional Assembly did go to great lengths to hold
public meetings in very remote parts of South Africa, including the
sparsely inhabited Northern Cape. The transcripts of the public meet-
ings describe well-planned and orderly engagements between members
of the public and members of the Theme Committees.”

In addition, the justices of the Constitutional Court worked to pub-
licize their decisions after the 1996 Constitution went into effect, offer-
ing another opportunity for South African citizens to learn about the
Constitution and its functions. Integral to these outreach efforts were
the formation of a media committee and the introduction of television
cameras into the courtroom. In an interview, former Justice Goldstone
recalled:

We had seminars with senior journalists. We had annual meetings with
the editors of the main newspapers and a lot of things came together
from that. One of them was issuing a press summary together with
judgments. The summary was drafted by the judge who wrote the lead
opinion. That was very useful for the journalists ... because, you know,
sometimes it was a 150-page judgment.*!

These press summaries allowed journalists to more easily engage with
potentially complicated legal decisions and translate what the Court

3 According to Constitution Hill Trust.
# According to South African History Online.
#1 Elite interview 92 (July 18, 2017).
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was doing to the public. Further, because the South African Broadcast-
ing Company carried court proceedings that were almost live, citizens —
at least those with access to a television — could see the Court in action
and learn about its work for themselves.*? In these ways, the Court
attempted to close the gap between citizens and constitutional law.

These efforts, however, were not clearly successful over the long
term. In 1995, the Community Agency for Social Enquiry (CASE)
and Roots Marketing were tasked with assessing the media strat-
egy of the Constitutional Assembly. They found that 60 percent of
respondents had heard of the Constitutional Assembly (and therefore
the constitution-drafting process) by mid-1995. The report notes that
“while three-quarters (76%) of respondents first heard of the [Consti-
tutional Assembly] via mainstream media, 12% were first informed of it
by word-of-mouth (from a friend, at work, at school and so on).” CASE
concludes that the Constitutional Assembly “campaign has been able
to achieve one of the key goals of a social education media campaign,
namely to generate interpersonal communication, and enter popular
discourse” (1995: 4). Yet, in 2015, only 10 percent of the population
had read the final document put out by the Constitutional Assembly,
the 1996 Constitution, or had it read to them (Fish Hodgson 2015:
191). And by 2018, only 51 percent of South Africans reported that
they had heard of the Constitution or the Bill of Rights in 2018, up
from 46 percent in 2015 (FHR Report 2018: 38). Tim Fish Hodgson
(2015: 190) notes that “statements of regret about the dearth of knowl-
edge about constitutional rights have been a constant refrain of the
Constitutional Court ever since its inception.” Many of the justices,
clerks, and lawyers [ interviewed in 2017 and 2018 echoed this con-
cern. We might expect that knowledge and familiarity with the Con-
stitution and the Constitutional Court would drop after the hubbub
around their creation dies down. Together, these findings are indic-
ative of a lack of exposure to the 1996 Constitution among everyday
South Africans.

Further, relatively few South Africans have sought to make social
rights claims, and not only because of this limited exposure to the con-
tours of the constitution.¥ Many South African citizens do not find

# There was a slight delay so that in the event that any confidential information was
shared, the chief justice could halt the broadcast.

# This is not to say that no South Africans make rights claims. Obviously, that would
not be true. Some individuals, like Irene Grootboom, are named litigants, as are
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this kind of claim-making “thinkable,” a term that Kira Tait intro-
duced to sociolegal studies scholarship. Even beyond traditional bar-
riers to access to justice (e.g., precise knowledge about how to initiate
a legal case, the material and time costs of litigation, and proximity
to courthouses), people must be able to imagine making a legal claim.
The ability to imagine making a claim can be broken down into a vari-
ety of constituent beliefs, including whether or not individuals believe
they are technically able to make claims, whether or not people view
the law as something that could or should work for them, whether or
not they conceive of their problems as potential legal grievances, and
whether or not they perceive courts as a resource they should use to
address those grievances (Tait and Taylor 2022).

To explore legal claim-making perceptions and practices, I draw on
an original 551-person survey fielded in South Africa in November
2017 (Taylor 2020b). The survey was available in four languages: Eng-
lish, Tswana, Xhosa, and Zulu.** Respondents were not selected on the
basis of race, but survey respondents largely reflect national statistics on
racial group membership.®

[ sought to sample respondents who had prior legal system experi-
ence and respondents who did not. As such, the survey did not rely
on a standard random sampling design. Instead, I used two alterna-
tive sampling procedures. First, I attempted to oversample individuals
with legal system experience. With the help of a South African NGO,
[ identified three of what I call “claimant communities,” located in

some social movement organizations, like Abahlali baseMjondolo and Treatment
Action Campaign. However, these individuals and organizations stand apart from
most South African citizens.

Potential respondents were asked which languages they were most comfortable
using. If respondents did not choose one of the survey languages as their first or sec-
ond most comfortable language, they were excluded from the survey. Of those indi-
viduals who indicated that they were most comfortable with a language other than
one of the four survey languages, twenty spoke Afrikaans, eleven Tsonga, seven
Sotho, and one Shona. Each of these respondents noted that they felt “second most
comfortable” speaking one of the four survey languages, and they took the survey in
that second language.

In the survey, respondents with the official racial category “Black” comprised
80.6 percent of the total, compared to 80.2 percent nationally; “White” respondents
were slightly overrepresented at 11.2 percent of the survey, compared to 8.4 percent
nationally; “Coloured” respondents were slightly underrepresented at 6.5 percent
of the survey and 8.8 percent nationally; and “Asian/Indian” respondents made up
1.6 percent of those surveyed compared to 2.5 percent of the national population.

44
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provinces across the country. These communities are the informal set-
tlements of Ratanang, Marikana,*® and Thusong.*’ Each community
was either presently involved in housing rights litigation at the High
Court level or had been involved in such litigation in the previous
five years.*® The communities (residents of x location) were named as
litigants in these cases. Individuals living in the claimant communities
may or may not have identified as claimants, but my hunch was that a
larger percentage of these individuals would report having legal system
experience than what we see in the general population.*’ This hunch
was borne out: while about 9 percent of respondents sampled from the
general identified as having legal system experience, about 31 percent
of claimant community members reported such experience.’® Second,
[ randomly sampled respondents from the three provinces in which the
three claimant communities are located: Gauteng, North West, and
Western Cape. Every respondent was randomly sampled, regardless of
which sampling strategy was used. However, individuals from claimant
communities were more likely to be selected than respondents living

# This is not the Marikana of the massacre of striking mine workers perpetrated by
state police forces in North West province. Instead, this is an informal settlement
located in the Philippi area of Cape Town in Western Cape.

The communities were chosen because of their involvement in litigation and their
relationship with the NGO. In other words, these communities are likely not rep-
resentative of the whole population of “claimants” in South Africa (though due to
the lack of public official records regarding litigation, that population is unknown).
The choice of housing rights litigation was made for several reasons. First, housing
rights litigation has emerged as the most common type of social rights litigation
in South Africa, comprising about 60.8 percent of all social rights litigation in the
country and 51.7 percent of social rights cases heard by the Constitutional Court.
Second, housing rights litigation historically has involved communities, a feature
that makes identifying and contacting a substantial number of “claimants” possible.
It is feasible that claimants involved in other forms of litigation differ fundamentally
from housing rights litigants. Third, an NGO focused on housing rights litigation
was willing to work with me.

The 2014-2015 wave of the Afrobarometer survey shows that only 246 out of 2,388
total respondents in South Africa reported having experience with the courts in
the previous five years. With an N of 551, a random sampling strategy and the same
rate would result in only fifty-seven respondents with experience in the courts. The
South African Social Attitudes Survey of 2014 found that 16 percent of respond-
ents had been involved in some way in a court case in the previous twenty years
which with a sample size of 551 would have resulted in eighty-eight “claimants,”
higher than the estimate derived from Afrobarometer.

%0 See Taylor (2020b) for a more in-depth discussion of this finding.
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9.3 CONSTITUTIONAL EMBEDDING IN SOUTH AFRICA

elsewhere in the provinces. My intention is not to compare provinces
or make generalizable claims about all of South Africa — both are inap-
propriate given my sampling strategy. What I hope to do, instead, is to
conduct an initial investigation into claim-making behavior.

The survey asked about experiences with problems related to
housing, water, sanitation, electricity, work, education, and health.
I chose these seven social welfare goods for their connection to the
basic necessities of daily life. Each of these goods can be understood
in the context of the 1996 Constitution, or, stated differently, prob-
lems related to accessing these goods could be understood as rights
violations. The right to adequate housing is enshrined in Section 26
of the Constitution, and this right has been referenced in cases about
both sanitation and electricity. Both water and healthcare are covered
by Section 27 (as is food and social security). Rights associated with
access to employment and employment conditions fall within Sec-
tions 22 and 23. Finally, Section 29 lays out the right to education. Of
course, not every problem related to these goods will entail a constitu-
tional rights violation, but I wanted to err on the side of overinclusion
of potential rights violations.

Roughly three-quarters of survey respondents indicated that they
had problems related to each of these seven social welfare goods. I also
asked how respondents reacted to the problems they faced: did they do
nothing, ask friends and family for help, turn to the law (operational-
ized as talking to a lawyer, entering into litigation, or filing a formal
complaint with the Human Rights Commission) or to public officials,
or participate in protests? Unsurprisingly, most respondents noted that
they “lumped” their grievances, doing nothing to resolve the problem
(Galanter 1974). Even so, other respondents engaged each of the other
strategies that the survey asked about. Figure 9.2 shows the responses
by issue area.

The survey also asked whether or not respondents agreed with the
following statement: “If my rights are violated, I should file a legal
claim, because the government has the obligation to protect my rights.”
In the results, 183 (33.2 percent) of respondents reported strong agree-
ment and 263 (47.7 percent) reported that they agreed with the state-
ment. However, while about 80 percent of those surveyed said one
should file legal claims in response to rights violations, only about
9 percent of respondents who faced difficulties accessing social welfare
goods indicated that they had actually brought claims to the courts.
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Housing Response Water Response Sanitation Response
228

265

Education Response
249

Health Response
264

1 = Nothing

2 = Friends/Family
3 = Public Official
4 =Turn to Law

5 = Protest

6 = No Difficulty

Figure 9.2 Reported response to difficulties in accessing social welfare goods.
Source: Author’s original survey.

Table 9.1 breaks down these findings by issue area. Not everything that
could be thought of as a rights violation will be — that is why rights
consciousness and legal consciousness cannot be assumed. And there
are often disconnects between what people say they would do and the
things they actually do. That there is a gap between these things is not in
itself surprising. We can conclude, however, that — at least with respect
to certain kinds of rights claims — survey respondents do view the legal
system as a venue in which claims can or should be made, but it does not
appear to be “thinkable” for respondents to bring social rights claims to
the courts. Tait (2022) finds similar results in her interviews with rural
and peri-urban Black South Africans in KwaZulu-Natal province.

This gap in the “thinkability” of legal claim-making does not
mean that there is no claim-making for constitutional rights through
the courts or no rights talk.’! Indeed, the previous section on legal

> In addition, this does not imply the absence of contentious politics. Indeed, service
delivery and other kinds of protests are prevalent across the country (see, e.g.,
Booysen 2007; Alexander 2010; Zuern 2011), as is vigilantism in some areas (see,
e.g., Smith 2015, 2019).
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9.4 THE CONSEQUENCES OF PARTIAL EMBEDDING

TABLE 9.1 Likelihood of turning to the law to deal with a social

rights difficulty

Reported access Reported Percentage Percentage

difficulty turning to law with difficulty turning to law
Housing 420 30 76.22 7.14
Water 436 37 79.13 8.49
Sanitation 427 35 77.50 8.20
Electricity 433 41 78.58 9.47
Work 437 38 79.31 8.70
Education 409 40 74.23 9.78
Health 426 47 71.31 11.03
Average 11.47 8.97

Source: Author’s original survey.

embedding outlined how social rights cases have been decided over the
last thirty years in South Africa. Social rights cases do come before the
Constitutional Court and decisions on these cases do have significant
impacts on peoples’ lives. However, unlike in Colombia, these cases
usually involve a collective actor rather than an individual, backed by
NGOs, pro bono legal services, and/or movement organizations. Legal
claim-making, therefore, is more centralized and mediated in South
Africa than it is in Colombia. In Colombia, the diffuse ability of indi-
viduals to make legal claims meant that social embedding could spread
rapidly, as folks across the country and across swaths of life were able
to experience the power of the new constitutional promises for them-
selves. Legal claim-making in South Africa, under these circumstances
of centralization and mediation, has not served to bolster social embed-
ding and propel continued claim-making.

9.4 THE CONSEQUENCES OF PARTIAL EMBEDDING

Unlike in Colombia, where social and legal embedding occurred
together and reinforced one another, in South Africa we see one form
of partial embedding: legal embedding without social embedding.
Why was this the case? There are important institutional differences
between Colombia and South Africa, most notably the absence of
the tutela procedure in South Africa. We might think that the rel-
ative dearth of claims and limited constitutional literacy might be a
consequence of this difference. It is easy to make constitutional rights
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THE CASE OF SOUTH AFRICA

claims in Colombia and less so in South Africa. But there is a direct
access mechanism in South Africa. The 1996 Constitution sets out
that: “National legislation or the rules of the Constitutional Court
must allow a person, when it is in the interests of justice and with leave
of the Constitutional Court to bring a matter directly to the Consti-
tutional Court.” What constitutes the interests of justice is left up to
interpretation. Jackie Dugard (2015: 116-17) analyzed direct access
petitions to the Constitutional Court between 1995 and 2013 and con-
cluded that the following four principles guide decisions about whether
or not to accept these petitions:

® Exceptional circumstances;

e Undesirability to sit as a court of first and last instance especially
where there are disputes of fact;

e Urgency/desirability of an immediate decision; and

e Reasonable prospects of success based on the substantive merits of
the case.

The Court denies the vast majority of direct access petitions, usually
on the grounds of more than one of these principles. Ultimately, these
decisions have meant that the mechanism has a limited scope. Dugard
(2015: 124) estimates that the Court accepted only eighteen direct
access petitions between 1995 and 2013. Clearly, direct access peti-
tions do not function the same way as the tutela does, and the direct
access mechanism was never designed to mimic the tutela.

However, to focus only on the differences in the design of these
mechanisms misses the point. Neither mechanism was meant to allow
citizens to make claims to social rights. But the tutela came to serve that
purpose to the extent that hundreds of thousands of such claims occur
each year in Colombia, while the direct access petition is rarely used
or accepted in South Africa. The starting point or institutional design
does not in itself determine the future shape or scope of these mecha-
nisms. The emergence of a particular kind of constitutional vision can
prompt judges, lawyers, and societal actors to expand or contract their
expectations and behaviors, pushing legal mechanisms beyond their
original purview (as was the case in Colombia) or limiting them after
the fact (as was the case in South Africa).

The embedding process can unfold in unexpected and uncontrolled
ways. No single actor holds the reins. Even the most charismatic jurist
cannot determine the extent of legal embedding or the contours of
the constitutional vision that becomes embedded. The same applies
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9.4 THE CONSEQUENCES OF PARTIAL EMBEDDING

to social embedding. In the messiness of social, political, and legal
interaction, what emerged in South Africa is the legal embedding of
social constitutionalism, undergirded by a somewhat deferential view
on the relationship between the courts and the other branches of gov-
ernment (what Fowkes (2016) describes as a “constitution-building
approach”), without social embedding, as evidenced by the combi-
nation of limited knowledge about the Constitution and skepticism
about the efficacy of constitutional rights on the part of everyday
South Africans. Does this mean the constitutional experiment failed?
No, not at all. Instead, what I suggest is that the constitutional embed-
ding process in South Africa is far less deep or stable than what we
observe in Colombia. Legal claim-making, as a result, plays a more
limited role in the pursuit of constitutional rights promises than might
otherwise be the case, and most citizens, in practice, have one less
mechanism available for rights redressal.

What has been the impact of the partial embedding of the 1996
Constitution? On the one hand, social constitutionalism has become
embedded within the South African legal community. The South Afri-
can Constitutional Court has developed a set of rules and procedures
that set out the parameters of social rights protections. These rules and
procedures, such as the requirement of “meaningful engagement” in
eviction processes, are tangible to judges and lawyers alike. On the
other hand, social embedding seems to be lagging. A “support struc-
ture” of NGOs and pro bono litigators helps to push social rights lit-
igation, but buy-in from everyday South Africans has not followed.
Thus, we see continued legal mobilization around certain issues, such
as potential evictions (in part because of the requirement that evic-
tions be preceded by a court order), but a lack of cases and demand-
side pressure to fuel the kind of expansion we saw in Colombia. Legal
mobilization is partially pushed forward by legal embedding, but it is
not secured by social embedding.

This limited legal mobilization has yielded vitally consequential
changes to the rules regarding eviction procedures, the rollout of
anti-retroviral medications, and a variety of other issues (Heywood
2009; Budlender et al. 2014; Langford 2014). These are important
advances that have made a real difference in the lives of South Afri-
cans. It is hard to imagine that these advances would have resulted
from executive action or legislative debate in the absence of this
litigation. But if the measuring stick is instead the number of folks
living in inadequate housing or without access to other social goods,
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the picture is less rosy. As of 2015, over thirty million people lived
below the poverty line, compared to about twenty-four million at the
end of apartheid — in terms of the percentage of the total popula-
tion, this means 55 percent in 2015 compared to 57 percent in 1996
(HSRC 2004; Statistics SA 2017). The appropriate standard is per-
haps up for debate. We can confidently say, however, that the limits
of legal claim-making for social rights have not been tested in South

Africa, in part because the 1996 Constitution has only been partially
embedded.

9.5 CONCLUSION

This chapter detailed the processes by which the 1996 South African
Constitution was firmly legally embedded, particularly at the level of
the Constitutional Court, but not significantly socially embedded.
Justices of the Constitutional Court and their clerks, who would go
on to work at prominent law firms, NGOs, and law schools, embraced
social constitutionalism. They were especially receptive to housing
rights cases, as they came across housing rights issues in both their
daily and professional lives and viewed these issues as conflicting
with their sense of contemporary sociolegal values, especially human
dignity. Overall, this new constitutional vision included the courts
as partners with the executive and legislative branches of govern-
ment, following what Fowkes (2016) calls a “constitution-building”
approach. These judges, clerks, and practicing lawyers developed a
substantive set of rules of engagement with respect to social rights
cases and a particularly robust jurisprudence around issues related to
potential evictions.

The relative dearth of social embedding was not for lack of trying.
The South African government, like the Colombian government, put
together informational campaigns both before and after the new con-
stitutions went into effect. They sought to use popular media to spread
knowledge about rights and the possibility to claim rights before the
courts. This knowledge did not stick or further spread in South Africa,
at least not outside of NGOs and a few social movements. I argue that
robust social embedding did not occur — despite substantial opportu-
nities for exposure to the new constitution — because frequent legal
mobilization did not occur. While important legal advances have been
made in South Africa that have impacted policies and livelihoods,
individuals have not been nearly as involved in legal claim-making as
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9.5 CONCLUSION

in Colombia, with hundreds of thousands of tutela claims being filed
and debated every year. Without this kind of legal mobilization to rein-
force early exposure to the new constitution and new rights regime,
the social element of constitutional embedding lagged. Partial embed-
ding has meant a more circumscribed role for the 1996 South African
Constitution than that of the 1991 Colombian Constitution in most
people’s daily lives.
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