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Changing Roles of Doctors and Nurses: Hospital Snitches
and Police Informants

On July 4, 2017, I presented a paper in Paris, France, entitled When Bioethics and
Law Collide: Considerations in Tort and Criminal Law. Back at home, this date is
a holiday, marked by fireworks, parades, family gatherings, and closed businesses.
The “Fourth,” as Americans call it, is a day of celebration. It represents the
importance of fighting for liberty and freedom. In Paris, it was simply another day.

The audience of bioethicists, philosophers, and doctors from Germany, the
Netherlands, Poland, the United Kingdom, and other points around the world
gathered for an annual meeting sponsored by the Cambridge Consortium for
Bioethics Education. The thrust of the meeting focused on innovation and teaching
bioethics. For example, there were brilliant talks on uses of visual arts and nifty ways
of incorporating technology into teaching strategies for medical students.

From a technological point of view, my talk was far more mundane; there was no
snappy app or video to pitch to the audience. In fact, the one video that I had of
Barbara Dawson begging a police officer, John Tadlock, not to remove her oxygen
mask would not play. So I described how Ms. Dawson, a fifty-seven-year-old Black
woman, died, pleading and gasping, right outside the Calhoun Liberty Hospital in
Blountstown, Florida, shortly before Christmas in 2015. She pleaded to keep the
oxygen mask that allowed her to breathe.

In some sense, there is nothing extraordinary about the image of Ms. Dawson or
the interactions of the hospital and officer, which further complicates their deadly
interaction. It was far too normal – poor people at the behest andmercy of nurses and
doctors; Black women fearing for their health and safety when they do not seek care
and, troublingly, even when they do.1 When I first saw a photo of Ms. Dawson,
cloaked in her red church hat and Sunday clothes, it reminded me of the sepia-hued
images of southern, Black grandmothers lined up for church. The hat perfectly crests
on her head and her eyes directly meet the camera with that look of “no time for
foolishness.” All that seemed normal – just as ordinary as being transported to
a hospital in an ambulance, complaining of severe pain, and expecting to receive
care, but also, sadly, just as common as the fear and risk of being denied the
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appropriate medical services and turned away in the United States if you are poor
and a woman of color.

Numerous studies confirm unequal healthcare treatment in the United States –
chief among them the federal Institute of Medicine’s voluminous treatise on the
subject, Unequal Treatment: Confronting Racial and Ethnic Disparities in Health
Care.2However, the personal accounts shed attention in ways that raw numbers and
important statistics simply do not.

Police dashcam and other audio recordings, as well as the Blountstown Police
Department transcripts, capture the interactions.3 Officer Tadlock says, “You can
either walk out of here peacefully or I can take you out of here.” Ms. Dawson,
panting while the officer calmly informs her of those terribly constrained options
(notably, neither includes giving her the oxygen she needs), fitfully calls on God.
Tadlock then reaches to remove her oxygen mask. “Let’s take this off,” he says.
Dawson responds, “You can’t take that off.” My students are sometimes confused by
how they should relate to this. Officer Tadlock speaks in a calm, almost entreating
voice. For many of them, this is not what racism sounds like. Ms. Dawson, some of
them say, “is loud.”

WhenMs. Dawson refuses to surrender the mask, hospital staff gesture to the wall,
informing Officer Tadlock that the oxygen supply hose could be disconnected from
a port located there. He does so, he disconnects the hose. Afterward, Ms. Dawson
wails, “Leave me alone, leave me alone . . . I can’t even breathe . . . I beg you.” Her
options were limited; there was not much the grandmother could do but to beg – in
essence, for her life. Within a short while, she would be dead.

In his police report, Officer Tadlock describes his efforts to handcuff and arrest
Ms. Dawson for disorderly conduct and trespass for refusing to leave Calhoun
Liberty Hospital. He writes that she was nonviolent, but also noncompliant. “At
this time I placed handcuffs on Dawsons [sic] left hand and attempted to place it
behind her back. After a brief struggle andmultiple verbal attempts to get Dawson to
place her hand behind her back, I was able to get her left hand behind her back.”
Because she was able to plead for oxygen, Tadlock and hospital staff deduced that
Ms. Dawson was not “having trouble breathing.” The report details the use of a male
hospital staff member to pull Ms. Dawson’s right arm behind her back in order to
complete cuffing her. It explains Ms. Dawson’s forcible removal from the hospital,
including Tadlock “push[ing] her from behind to get her to go with me” to the patrol
car, and the cuts and bruises on her feet and knees as she collapsed by the back door
of the police car.

Officer Tadlock reprimands Ms. Dawson: “Falling down like this and laying
down, that’s not going to stop you from going to jail.” Someone, maybe the officer,
assures one of Ms. Dawson’s family members that “she’s ok.” One voice on the
recording says, “Come on now. There ain’t nothing wrong with you,” and another,
“You are going to go to jail one way or the other.”4 Photographs show Ms. Dawson
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slumped next to the police car. Her life ended on the pavement, feet away from the
entrance of the hospital that phoned the police on their patient – because she
refused to leave. She lay there nearly twenty minutes before being pronounced
dead. Calhoun Liberty Hospital concedes that she died from a blood clot in her
lungs. According to records obtained by the New York Times, the hospital phoned
police regarding their patients more than a dozen times in 2015.5

The audience of bioethicists was stunned, perplexed by Dawson’s death in circum-
stances wheremedical providers phoned police to remove a Black woman complaining
of breathing, who was in need of medical services. I spoke about implicit and explicit
bias in the medical setting and how negative stereotypes may influence medical
decision-making, particularly when vulnerable patients are involved. To this,
a physician from the United States, who had grown up in the American South, urged
me to consider that nothing is implicit about racial discrimination; it is simply “explicit
bigotry.” A bioethicist from Australia asked, “People are turned away from hospitals in
the United States?” A doctor from Germany demanded that “this cannot happen!”
I wondered which part the doctor meant – being turned away frommedical care or the
criminalization of women seeking care. I pointed to how breaches of fiduciary respon-
sibilities can lead to the criminalization of women like Ms. Dawson, and even more
pointedly, pregnant women.

Ms. Dawson’s story, which all in the audience could relate to (or feel some sense of
empathy about), opened the door for a conversation about race, class, and the crim-
inalization of pregnant women and, more specifically, the shifting roles of doctors,
nurses, and hospital staff. As outrageous as Ms. Dawson’s arrest for trespassing at the
hospital in which she sought care (and later died) is, it is an illustration of the cases
I have closely followed for nearly fifteen years of women being shackled while giving
birth, threatened with arrest for refusing cesarean sections, or their medical providers
surreptitiously collaborating with law enforcement to secretly share private patient
information.

A key link in the numerous arrests and prosecutions of pregnant women throughout
the United States is their medical providers, whose roles as undercover informants and
modern day “snitches” belie their sacred fiduciary obligations. From their once revered
roles as fiduciaries, duty-bound with the tasks of protecting and promoting the interests
of their female patients, some medical providers now police their pregnant patients’
conduct and even serve as quasi law enforcers for the state. For my European collea-
gues, physicians entreating law enforcement against their pregnant patients was simply
unimaginable. Once upon a time, it might have been unthinkable in the United States,
too. However, that period is long gone. Indeed, even race can no longer spare white
women some of the indignities suffered by Black women.

For example, when Lisa Epsteen indicated that she wanted to wait two additional
days for a vaginal delivery rather than undergo the cesarean section recommended
by Dr. Jerry Yankowitz, chairman of the University of South Florida’s (USF)
department of obstetrics and gynecology, he sent the mother of five a threatening
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email. It stated: “I would hate to move to the most extreme option, which is having
law enforcement pick you up at your home and bring you in, but you are leaving the
providers of USF/TGH no choice.”6 Mrs. Epsteen knew she had a complicated,
high-risk pregnancy,7 but did not expect intimidation from her medical providers or
involvement of law enforcement in giving birth.

She recounted to a Tampa Bay Times reporter fears about “cops on my doorstep
takingme away fromhome – in front ofmy children – to forceme into having surgery.”8

Lisa told reporters she felt betrayed, bullied, and abandoned by her doctor. Eventually,
medical staff at USF accommodated Epsteen’s request after receiving a letter from
National Advocates for Pregnant Women (NAPW) demanding that Dr. Yankowitz
cease and desist from “any further threats or actions against Ms. Epsteen.”9

Epsteen’s traumatic encounter with her medical providers highlights concerns
central to this book, including the fact that fetal protection efforts and laws embol-
den some doctors to threaten criminal punishment even when no crime has been
committed. After all, it is not a crime to want or have a vaginal delivery in childbirth
or to wait until labor for birthing. For millennia, women gave birth, frequently
without the aid or involvement of men. Threats to include criminal punishment in
the process is a newer manifestation.

In their politicized roles as deputized interpreters of the law, physicians and nurses
may misinterpret the law or, even worse, prioritize the exercise of their legal judgment
over that of their medical judgment. In this context, physicians and nurses are called
upon to wear two hats: those of health care provider and law enforcer. However,
significant conflicts arise when medical personnel act as both.

First, patients’ interests in their health and privacy may become subordinate to
physicians’ desires to accommodate or promote state interests. Indeed, physicians
and nurses may fear civil or criminal punishment for failing to inform on their
patients. Second, physicians’ legal duties to comply with law enforcement protocols
may conflict with their ethical duties to the patient, including maintaining con-
fidentiality and avoiding malfeasance. Third, law enforcement obligations may
conflict with physicians’ obligations to the profession by interfering with their
independent medical judgment to “do no harm” to their patients. Importantly, in
addition to any conflicts of interest that may arise in this context, medical profes-
sionals’ legal decisions may also be at odds with patients’ constitutional rights. As
Lynn Paltrow, Executive Director of NAPW, explains, Epsteen’s experience “raises
serious concerns about the misuse of state authority to deprive pregnant women of
their constitutional personhood and to endanger the health of women and babies.”10

5.1 states increasingly rely on medical providers

to interpret state law

Cases across the United States illustrate how physicians and hospital staff operate not
only as caretakers to their patients, but also interpreters of state statutes. States
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increasingly seek physicians’ appraisal of pregnant women’s behavior under the
guise of promoting fetal health. Their interventions in women’s pregnancies seem
far more related to evaluating women’s compliance and obedience. Indeed, fetal
protection efforts expose legislative antagonism to the interests of low-income
pregnant women. Many fetal protection laws are intended to measure women’s
obedience and not actual fetal risk, since these laws do very little to promote fetal
health. The cases described in this Chapter, andmore widely within this book, could
be substituted by other examples in Alabama,11 Maryland,12 Mississippi,13 South
Carolina,14 and other states. Although the number of cases resulting in law enforce-
ment is unknown, Lynn Paltrow estimates that the hundreds of cases her
organization has documented – in some of which they have also provided legal
counsel – represent “a substantial undercount.”15 She is right because, apart from
her work, nearly 500 women have been arrested in Alabama alone in recent years for
“endangering” their pregnancies.

The accounts below call our attention to hard realities: obtaining appropriate
prenatal care can be subject to state (political) rather than medical (patient-
centered) considerations. Moreover, the cases are particularly illustrative of
a trend that extends beyond specific geographic regions in the United States.

5.1.1 Samantha Burton’s Involuntary Bed Rest

In 2010, during a routine prenatal medical visit at Tallahassee Memorial Hospital
(TMH), Samantha Burton’s physician ordered bed rest at the hospital for the
duration of her pregnancy – when she was only twenty-five weeks pregnant.16 The
doctors cited the need to manage her pregnancy. Burton was a smoker and struggled
with cessation. Recommending bed rest to a patient is not particularly unusual;17

seeking a court order to enforce it is another matter. Yet, officials at the hospital did
just that, setting into motion a plan to obtain a court order allowing the involuntary
confinement of Ms. Burton by the hospital against her will.18 In the process, her
medical providers refused to consider Ms. Burton’s protestations for a second opi-
nion, her expressed desire to return home to her two children, or her pleas to switch
to a different hospital.19Hospital staff denied her requests and appealed to the courts.

Based on the medical staff’s recommendation, the Leon County Circuit Court
issued a stunning ruling that ordered Burton’s indefinite confinement.20 The court
stated that, “as between parent and child, the ultimate welfare of the child is the
controlling factor,”21 and found that Florida’s interests in the fetus “override Ms.
Burton’s privacy interests at this time.”22 The circuit court judge, John Cooper,
authorized the hospital to take any action “necessary to preserve the life and health
of Samantha Burton’s unborn child.” The court order clarified that this included
“but [was] not limited to restricting Samantha Burton to bed rest, administering
appropriate medication, postponing labor, taking appropriate steps to prevent and/or

82 5 Changing Roles of Doctors and Nurses

https://doi.org/10.1017/9781139343244.006 Published online by Cambridge University Press

https://doi.org/10.1017/9781139343244.006


treat infection, and/or eventually performing a cesarean section delivery of the child
at the appropriate time.”23

Simply put, the court granted Burton’s physicians the authority to take whatever
medical course of action they desired, even if it violated her privacy, autonomy, and
bodily integrity.24 The court did not require a second opinion. On appeal, the
District Court of Appeal of Florida explained that there was no case precedent to
this. Nor were there any Florida laws governing or authorizing compulsory medical
confinement for pregnancy management. There was no Florida legislation author-
izing compulsory cesarean sections to benefit fetal health.25 Despite a lack of legal
authority to justifyMs. Burton’s confinement, the county court granted the hospital’s
request.

The trauma of state-compelled confinement can be deleterious for anyone. This
case was no different. Alone in a dreary hospital room, Ms. Burton endured forced
“rest” until her fetus died and was surgically removed three days later. If that were
not enough, Samantha’s distress was compounded by the fact that the court also
ordered TMH to notify the Florida Department of Children and Families “and/or
other appropriate agencies of Samantha Burton’s [forced bedrest]” and to inter-
vene as necessary in the monitoring of her children.26 Such a process usually leads
to a file alleging some form of parental absence, neglect, or abuse, which triggers
mothers temporarily and in some cases permanently losing custody of their
children.27

Forced medical solitary confinement, while distinct from prison solitary confine-
ment, shares relevant parallels that trigger human and constitutional rights concerns
pertaining to the deprivation of liberty, forced institutional restraint, and isolation
from the general population and community. By constraining someone in solitary
confinement, the state is necessarily denying them contact and the confined person
loses freedom to move within a facility. Studies show that this can lead to mental
health deterioration and result in stigma.

Individually and collectively, conditions such as these raise serious concerns
related to human dignity, so much so that Senator Dick Durban cautioned that
only when “absolutely necessary” should solitary confinement be used in the prison
context.28 Similarly, the late Senator John McCain recounted from personal experi-
ence that “it’s an awful thing, solitary.” He explained, “it crushes your spirit and
weakens your resistance more effectively than any other form of mistreatment.”29

More than a century ago, the U.S. Supreme Court recounted the devastating
effects of solitary confinement on prisoners:

A considerable number of the prisoners fell, after even a short confinement, into
a semi-fatuous condition, from which it was next to impossible to arouse them, and
others became violently insane, others still, committed suicide . . . and inmost cases
did not recover sufficient mental activity to be of any subsequent service to the
community.30
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Given this, why would medical professionals subject any pregnant woman to such
circumstances? In 2012, the Senate Judiciary Committee’s Subcommittee on the
Constitution, Civil Rights and Human Rights took up similar concerns in a hearing
entitled “Reassessing Solitary Confinement: The Human Rights, Fiscal, and Public
Safety Consequences.”31 Senator Patrick Leahy issued a statement acknowledging
that, “[a]lthough solitary confinement was developed as a method for handling
highly dangerous prisoners, it is increasingly being used with inmates who do not
pose a threat to staff or other inmates.”32 Among those forced into confinement are
many “who don’t really need to be there” from “vulnerable groups like immigrants,
children, [and] LGBT inmates supposedly there for their own protection.”33

Relevantly, confinement is not simply deleterious because of forced isolation; it
often represents misuse of state-sanctioned authority by individuals in charge of
vulnerable populations.34 In this case, Samantha Burton had not committed
a crime, nor had she signed up for combat; she was simply a mom and pregnant
patient. Yet, her experience points to a different type of war – one in which some
pregnant women find themselves unarmored and lacking the resources to fight back.
After three days of state-compelled confinement, “doctors performed an emergency
cesarean section on Ms. Burton and discovered that her fetus had already died in
utero.”35 Hospitals, like prisons, “are psychologically powerful places, ones that are
capable of shaping and transforming the thoughts and actions of the persons who
enter them.”36 Often, patients benefit from their hospital experiences, but some-
times medical stays are counterproductive and adverse, as in Samantha Burton’s
experience.

In this case, law and medicine intersected in pernicious ways, extending even
beyond the physician’s decision to seek an order to confine Samantha Burton against
her will. For example, Burton was not provided with any legal representation at the
civil commitment hearing, despite the significant liberty and privacy interests at
stake.37Over fifty years ago, in its landmark rulingGideon v. Wainwright (a case that
originated in Florida courts), the U.S. Supreme Court affirmed that the Sixth
Amendment establishes a constitutional right to appointed counsel in criminal
cases.38 In that case, the Court found that “[f]rom the very beginning, our state
and national constitutions and laws have laid great emphasis on procedural and
substantive safeguards designed to assure fair trials before impartial tribunals in
which every defendant stands equal before the law. This noble ideal cannot be
realized if the poor man charged with crime has to face his accusers without a lawyer
to assist him.”39

This well-established principle is no less salient in civil cases. For example, in
Lassiter v. Department of Social Services, the Supreme Court ruled that the Due
Process Clause of the Fourteenth Amendment establishes a right to counsel when
the state risks depriving an individual of her physical liberty.40The Court stressed an
interest balancing test, weighing government interest against private interest, “and
the risk that the procedures used will lead to erroneous decisions.”41 The Court
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established that there is a presumption to a right to appointed counsel in adjudica-
tions where the indigent, “if he is unsuccessful, may lose his personal freedom.”42

A decade earlier, In re Gault reached a similar conclusion, establishing a right to
counsel for civil delinquency proceedings “which may result in commitment to an
institution in which the juvenile’s freedom is curtailed.”43

As acknowledged on appeal, Burton’s physical and liberty interests were no less
paramount than the interests at stake in Lassiter and In re Gault. She was involunta-
rily hospitalized and mandated to undergo an invasive medical procedure that
required anesthesia and the insertion of a broad incision in the abdomen and
a second in the uterus. These procedures are painful postoperatively and can render
the patient vulnerable to infection at the point of incision in the abdomen or uterus,
blood clots in the legs or lungs, heavy blood loss, and drug side effects such as
migraines, nausea, and vomiting.44 Some women die after the procedure. Cesarean
surgeries can leave weak spots in the uterus, making subsequent efforts for a vaginal
delivery risky. Yet, no counsel appeared to address these concerns (or any others) on
behalf of Ms. Burton until after the forced cesarean section occurred. As Judge
William Van Nortwick admonished in a concurring opinion, appointment of
counsel subsequent to the hearing and after such a significant invasion of privacy
cannot satisfy the clear due process requirement established by the Constitution.

This case represents a glaring example of pregnancy serving as a proxy for
involuntary confinement, physical deprivation of liberty, and the denial of legal
assistance. Even the Florida Constitution spells out a fundamental right to privacy
and autonomy: “to be let alone and free from governmental intrusion into the
person’s private life.”45 So what went wrong here? Let’s understand Burton’s case
in context and not as an isolated instance of a state policing a woman’s pregnancy
with the aid of medical intervention or a random act of medical professionals
threatening a pregnant woman and using courts to do so.

Ms. Burton’s experience is an alarming illustration of the unconstitutional con-
straints imposed on pregnant women’s right to security in their bodies. Were it not
for a troubling pattern of states unconstitutionally depriving pregnant women of
their bodily integrity, privacy, and civil liberties, with doctors as overseers to that
politicized agenda, this case could be read as unfortunate, but isolated and uncom-
mon. If this case were isolated and random, it could be characterized as very rare –
an unusual example of medical providers appealing to law enforcement or courts
against the constitutional interests of their pregnant patients. But that is not the story
this book tells. Increasingly, that is not the story of reproductive healthcare in the
United States.

5.1.2 Christine Taylor’s Arrest for Tripping While Pregnant

Fetal protection cases like Samantha Burton’s illuminate the vulnerabilities of
pregnant women to civil law constraints. Her case highlights how medical staff
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sometimes interfere with and undermine their pregnant patients’ constitutional
rights, thereby making the medical setting hostile to medical care and legal interests.
These types of problems are well documented within the criminal law. That is, the
medical setting has also served as a place of criminal law intervention in pregnant
women’s lives. Unbeknownst to many women, hospitals and medical clinics have
perversely become places where some pregnant women risk the disclosure of their
confidential medical information to law enforcement, which can lead to arrest and
criminal punishment.

Like Samantha Burton, Christine Taylor, a twenty-two-year-old pregnant mother
of two living in Iowa, did not anticipate that a medical visit could result in her
incarceration. Christine’s “crime” was to trip and fall down the stairs during
the second trimester of her pregnancy in Iowa.46 In her case, after a troubling
phone call related to her dissolving marriage, she became “upset and frantic,” so
much so that she “almost blacked out” and “tripped and fell.”47

She immediately sought care and received treatment from emergency med-
ical technicians, who confirmed that she and the fetus were fine. She volunta-
rily sought further care at a hospital. During interviews with a nurse and
a doctor, Taylor, a Maryland native, confided that she felt ambivalence about
her pregnancy during its early stages. She informed medical staff about feeling
vulnerable in the early stages of her pregnancy. Christine shared intimate
details about her estranged husband’s threat that he was leaving her; he had
already moved back to Maryland. Taylor explained her anxiety to an Iowa
reporter: “And here I was alone, pregnant with two young kids, with no family
around or support.”48

The prospect of raising three children as a single parent was daunting. Christine
confided that upon confirmation of her pregnancy she contemplated different
options, including having an abortion, carrying the pregnancy to term and then
placing the child for adoption, or simply welcoming one more child into her life.
This was a challenging decision – as it can be for anyone assessing whether to have
another child. Yet, little did Christine Taylor know that as a result of her confiding in
medical staff about her marital relationship and the stress of pregnancy, they would
contact law enforcement. Themedical team’s response was clandestine; they alerted
local police, because they interpreted Taylor’s case to fit within Iowa’s criminal
feticide statute, which prohibits “intentionally terminat[ing] a human pregnancy
after the end of the second trimester of the pregnancy.”49

Police stopped Christine Taylor shortly after she left the hospital, while on her
way home to her children. Two squad cars intercepted her taxi and officers arrested
her. Police incarcerated her at the local jail for two days, while they launched an
investigation to determine whether she meant to kill her fetus by tripping in her
home. For three weeks, local prosecutors pursued their attempted feticide investiga-
tion against Ms. Taylor until the case was finally dropped. According to the prose-
cutor, Taylor was lucky to be in the second trimester of her pregnancy, and not the
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third, when she fell. Had the fall been a few weeks later, it might have implicated her
under the criminal feticide statute.50

It is difficult to know what exactly triggered the medical staff’s call to the police,
other than their belief that Christine Taylor had attempted to kill her fetus. Did they
think considering an abortion during the first trimester of a pregnancy violated the
Iowa law? Maybe they believed a physically harmless fall during pregnancy was by
default probative of motivation to harm a fetus and triggered the state’s feticide law.

According to a reporter who interviewed Ms. Taylor, “she believes the personal
views of medical workers . . . played a part in a decision to accuse her last month of
attempted feticide.”51 Perhaps Christine Taylor simply lacked credibility in the eyes
of the medical staff who treated her, leading them to assume that, given her earlier
ambivalence about the pregnancy, the fall was a surreptitious attempt to abort her
fetus. Ormight this case simply be about a perceivedmedical duty to report? In other
words, given the pressure and anxiety experienced by medical providers to serve not
only as interpreters of state fetal protection laws but also as informants on their
patients, perhaps they believed the Iowa law required physicians to report any and all
medical visits indicating an intentional or negligent threat of harm to a fetus. It may
be that the medical staff believed they were simply doing what was legally expected
of them and that failure to report would put their licenses at risk. Even so, under any
of these circumstances, the call to the police and Taylor’s subsequent ordeal serve as
chilling examples of misuse and misapplication of fetal protection laws and of
medical providers trampling the legal interests of their pregnant patients.

In both cases described above, physicians erred in their interpretation of the law:
there was no legal foundation for the forced confinement and cesarean section
ordered in Samantha Burton’s case, and Christine Taylor’s medical providers lacked
sufficient legal grounds to alert law enforcement against her. Notably, in both cases,
subsequent legal actors (a judge in one and police officers in the other) relied on
statements made by physicians and nurses in determining that confinement or arrest
were the next appropriate courses of action. Tripping down steps while pregnant
may cause injury to a woman and even her fetus, but it is not a crime. Even if the
nurse and doctor treating Taylor disbelieved her version of events, that still does not
make falling down steps a crime. It appears the medical staff misread Iowa’s feticide
law, the statute on which they based their call.

5.1.3 Rennie Gibbs’s Charge of Depraved Heart Murder in Stillbirth Case

Rennie Gibbs’s criminal prosecution in Mississippi for depraved heart murder of
her dead fetus52 further illustrates the extent to which physicians and medical staff
may misconstrue and misinterpret fetal protection laws and, in the process,
undermine their pregnant patients’ constitutional rights and trigger criminal
prosecutions. As with Christine Taylor’s encounter at a hospital in Iowa, which
resulted in her arrest, the prosecution of Rennie Gibbs, an African American teen,
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hinged on how a doctor construed her conduct during pregnancy.53 In Gibbs’s
case, the medical examiner claimed that her drug addiction, which did not abate
during pregnancy, demonstrated indifference toward the life of her fetus and that
its death was the direct result of her depraved heart. Rennie’s arrest and prosecu-
tion following a traumatic perinatal outcome is yet another example of the misuse
and misapplication of medical information for politicized reproductive purposes.
Unlike Taylor’s traumatic ordeal, Gibbs’s prosecution, which began in 2006,
endured for many years – with a lingering threat: if ever convicted of depraved
heart murder for birthing a stillborn baby, Rennie Gibbs will face a mandatory life
sentence.

Gibbs was only fifteen years old when she became pregnant and, although
a teenager, she struggled with drug dependence on crystallized cocaine (crack).54

In December of 2006, one month after turning sixteen, Gibbs suffered a stillbirth55

in the thirty-sixth week of her pregnancy.56 Dr. Steven Hayne performed an autopsy
on the dead baby and concluded that it suffered from in utero exposure to cocaine,
which caused its death.57 He ruled the stillbirth a murder, noting that Rennie had
admitted to using crack during her pregnancy.

Research now discredits this longstanding misperception of pregnancy demise
being associated with crystalized cocaine. Crack use became a particularly targeted
offense during the U.S. war on drugs, earning its convicted users grossly disparate,
tougher sentences than those for powder cocaine sellers and users. The sentencing
disparity, only recently addressed in 2013 by U.S. Attorney General Eric Holder,58

was 100 to 1, because politicians speciously claimed crack caused more socially
deleterious behavior than powder cocaine, such as violence, crime, and the birth of
“crack babies” (supposed biologically inferior children permanently hampered by
physical and cognitive disabilities).59

According to the legal documents that I obtained in Gibbs’s case, “[u]nder the
statutory interpretation advanced by the prosecution, Ms. Gibbs faces life in prison
because of her combined status as a pregnant woman and drug user.”60 The statute
at issue reads: “The killing of a human being without the authority of law by any
means or in anymanner shall bemurder in the following cases: . . . (b)When done in
the commission of an act eminently dangerous to others and evincing a depraved
heart, regardless of human life, although without premeditated design to effect the
death of any particularly individual, shall be second-degree murder.”61 This
Mississippi law provides that “every person who shall be convicted of second-
degree murder shall be imprisoned for life . . . if the punishment is so fixed by the
jury.”62

Because of the drug war, which spawned legislation and criminal prosecutions
that applied old laws in new ways, pregnant drug users in the 1980s and 1990s
endured a particularly intense and unique attack, not only as intensified targets of
the drug war but also as “bad mothers.” Back then, the targets of enforcement,
arrests, and prosecutions were mostly Black pregnant women. Law enforcement
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ignored drug addiction among pregnant white women, whether associated with
opioids, methamphetamines, cocaine, or prescribed drugs.

However, pundits and politicians stereotyped poor Black women as on the
path toward swamping the United States with crack babies, who develop into
uneducable, disabled, and malformed children.63 States responded by prosecut-
ing Black women under existing child abuse statutes for drug dependence
occurring during pregnancy. Meanwhile, meticulous empirical studies debunk-
ing politicized and inaccurate science on crack were published in leading peer
review journals years before Rennie Gibbs’s arrest and in the years since her
prosecution began.

Dr. Hallam Hurt, former chairwoman of the Division of Neonatology at the
Albert Einstein Medical Center, conducted the most extensive longitudinal study
on fetal cocaine exposure. In a 2009 study published in the peer-reviewed journal
Neurotoxicology and Teratology, she reported:

[In] middle school-aged children, we found no evidence of impaired [neurocogni-
tive] function caused by gestational cocaine exposure, despite the fact that our
sample size was adequate to detect a statistically and clinically significant difference
(effect size of 0.5) and we used a [neurocognitive] battery shown to be sensitive to
age and IQ. . . . [W]e found no difference between groups even with isolation of
specific cognitive systems for evaluation of cocaine effects.64

Across numerous peer-reviewed articles, published in leading medical journals,
Hurt’s conclusions were consistently the same: there was no significant difference
between the children exposed in utero to crystallized cocaine and those who were
not. Poverty played a more significant role in children’s lives. Other scholars who
seriously studied the matter reached a similar conclusion.

For example, in 2001, Deborah Frank and her coinvestigators reported in JAMA,
the journal of the American Medical Association, that “there is no convincing
evidence that prenatal cocaine exposure is associated with developmental toxicity
effects different in severity, scope or kind from the sequelae of multiple other risk
factors.”65 The researchers based their conclusions on the review of thirty-six studies
related to maternal-fetal cocaine exposure and subsequent outcomes with children.
Hallum Hurt’s 1997 study reported that children with in utero cocaine exposure did
not differ from control subjects on intelligence testing.66 Both Hurt and Frank
attribute poverty as a cofounding factor for poor outcomes in children exposed to
cocaine.

Even though compelling evidence discrediting the crack baby myth, its lore
lingers. Based on faulty, limited studies, journalists and even medical providers
concluded that “a generation of children would be damaged for life.”67 These
predictions gained mileage through media sensationalism in the 1980s and 1990s,
likely fueled through implicit and perhaps even explicit biases in some cases. The
result was an escalation of public fear, resentment, and blatant misinformation.
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Politicians capitalized on public anxiety, urging a “crack down” on pregnant drug
users as part of the so-called war on drugs. However, they were wrong.

Despite rigorous scientific evidence discrediting unreliable medical and political
accounts about fetal cocaine exposure, and without evidence that Rennie Gibbs’s
stillbirth was caused by an illicit drug, prosecutors charged her with “depraved heart
murder.” On the basis of Dr. Hayne’s autopsy report, Gibbs was arrested on
February 4, 2007 for “kill[ing] her unborn child, a human being, while engaged in
the commission of an act eminently dangerous to others and evincing a depraved
heart, by using cocaine while pregnant with her unborn child . . . in violation of
MCA § 97-3-19.”68 And, although she was barely sixteen at the time, Rennie Gibbs
was charged as an adult.

That Gibbs’s fetus was stillborn is undisputed. However, the factors that ulti-
mately contributed to its death are not as clear-cut as prosecutors suggest, because
“stillbirth is one of the most common adverse outcomes of pregnancy,”69 and it
results from any number of factors.70More than 30 percent of pregnancies terminate
in miscarriage or stillbirth.71 Notwithstanding rigorous efforts to identify what
causes perinatal fetal mortality, researchers report that “a substantial portion of
fetal deaths are still classified as unexplained intrauterine fetal demise”72

because stillbirths are linked to the environment,73 poverty,74 stress,75 diabetes,76

hypertension,77 and sexually transmitted diseases.78 A comprehensive study on
stillbirth published in The Lancet posited that “women from disadvantaged popula-
tions in high-income countries continue to have stillbirth rates far in excess of those
living without such disadvantage,” leading the authors to believe that “poverty could
be the overriding factor preventing access to care” and thereby increasing risk of
stillbirth.79

The American Congress of Obstetricians and Gynecologists (ACOG) warns that
race may be a risk factor in stillbirths, because Black women are nearly twice as likely
to suffer a stillbirth as compared to all other women.80 My only clarification here is
that racism, rather than race itself, may be the cause of such stress in the lives of
Black pregnant women that the results can be fatal. For example, Black women’s
stillbirth rate lies at 11.25 per 1,000 births, compared to Asian, white, and Native
American women, all of whom experience stillbirth at rates less than 6 per 1,000.81

This disparity persists even among Black women who receive “adequate” prenatal
care, because stress, hypertension, and other medical, psychological, social, and
economic factors uniquely prey on the lives of pregnant Black women. As such, this
may explain the gross disparity in stillbirths occurring in their pregnancies.

Gibbs’s prosecution is one of first impression in Mississippi, as no woman or girl
prior to her was ever charged for having a miscarriage or stillbirth. According to
Gibbs’s legal counsel, “there ha[ve] been no reported cases and no media reports
showing that the State of Mississippi ha[s] ever applied the depraved-heart homicide
statute to a pregnant woman who suffered a stillbirth or miscarriage.”82That no prior
cases are reported of a pregnant woman charged with this offense is unsurprising,
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because the explicit language of the statute does not “encompass the death of an
unborn child.”83Nor does the legislation on its face include pregnant women within
the scope of the class of persons who can be prosecuted for violating this statute.84

For these reasons, Gibbs’s attorneys argued that the Mississippi legislature never
intended the statute to apply to the unborn. They specifically cited the statutory
language, highlighting that the statute underpinning Rennie Gibbs’s prosecution,
Mississippi Code § 97-3-37, “specifically provides that an ‘unborn child’ can be the
victim of assault, capital murder, and certain types of manslaughter, but not
depraved heart murder.” Despite a rigorous defense, on April 23, 2010 the Circuit
Court of Lowndes County denied Gibbs’s Motion to Dismiss.85 Not until 2014 were
the murder charges against her finally dismissed.

5.2 the pregnancy penalty at the end of life

5.2.1 Marlise Muñoz: Brain Dead and Tethered to Life Support
to Incubate Fetus

In Texas, hospital officials refused to remove thirty-three-year-old Marlise Muñoz,
a brain-dead woman, from life support for sixty-two days because she was pregnant.86

In November 2013, fourteen weeks into her pregnancy, Muñoz collapsed at her
Texas home, possibly from a blood clot that entered her lungs.87 Shortly after
receiving medical attention at the John Peter Smith Hospital in Fort Worth,
Texas, doctors informed Muñoz’s family that she suffered brain death and would
not recover. However, instead of preparing to remove Munoz’s body from life
support, as requested by her husband, Erick Muñoz, and her parents, Lynne and
Ernest Machado, hospital officials refused. The medical staff cited a Texas law that
prohibits healthcare providers from complying with patient medical directives to
terminate life support when the patient is pregnant.

Texas is one of more than two dozen states that prohibit removing life support
from a pregnant woman. However, the Texas law is among the strictest in the nation.
A dozen state statutes, including those of Kentucky, South Carolina, Texas, Utah,
and Wisconsin, “automatically invalidate a woman’s advance directive if she is
pregnant.”88 A study published by the Center for Women Policy explains that
these laws “are the most restrictive of pregnancy exclusion” legislation because,
regardless of fetal viability or the length of pregnancy, these laws require that
a pregnant womanmust “remain on life sustaining treatment until she gives birth.”89

These laws also reflect a pattern of politically targeted legislation that misuses
pregnant women’s medical crises as opportunities to legislate about reproduction.
This type of legislation conflicts with pregnant women’s fundamental constitutional
interests, most obviously their autonomy, liberty, and privacy. In such instances, the
state quite literally enslaves a woman’s body for its political purposes and benefits –
not for hers.
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The Muñoz case differs from those discussed above as it sheds light on reproduc-
tive justice at the end of life. For the most part, Americans may take end-of-life
decision-making for granted. Most people assume that their medical directives carry
substantive weight in the law.Well, in fact, medical directives are an essential part of
one’s healthcare planning, and hospitals and the medical providers that care for
patients generally take them very seriously. After all, these are legal documents. The
problem, however, is that medical directives may not be taken seriously if the patient
is pregnant.

One problem, as pointed out in the Center for Women Policy Studies, is the
public’s lack of awareness that such fetal protection laws exist. When there is no
public awareness and limited disclosure about a law, the public has no way to either
shape or contest its implementation. Furthermore, there is virtually no uniformity in
pregnancy exclusion laws. The statutes are often written and enacted under unre-
lated or confusing titles – whether intentionally or not. In some states, legislators
align fetal protection laws such as these with statutes directly addressing advance
directives. In other states, pregnancy exclusion legislation might be located with
trust and estate legislation.90 Given this, even the most perceptive women and their
advocates may not be on notice about pregnancy exclusion legislation in their states
or aware that their advance directives and explicit instructions about end-of-life care
could mean nothing.

The application of fetal protection law to brain-dead pregnant women borders on
the absurd. Ernest Machado lamented that the hospital and Texas legislature
reduced his daughter to “a host for a fetus.”91Until ordered to do otherwise, hospital
officials apparently planned to keep Munoz’s body on life support until her fetus
became viable, against the express wishes of her family members.92 As Lynne
Machado explained to a New York Times reporter, “It’s not a matter of pro-choice
and pro-life,” rather, “It’s about a matter of our daughter’s wishes not being honored
by the state of Texas.”93

5.2.2 Angela Carder: Denying a Pregnant Patient Chemotherapy

As with Marlise Muñoz’s end-of-life tragedy, the deaths of Angela Carder, aged
twenty-seven, and her fetus starkly illustrate how doctors’ authority and power
relative to their pregnant patients may undermine the exercise of their medical
judgment in treating those women.94 Carder, a former cancer patient, bravely
battled Ewing’s sarcoma in childhood and survived. Ewing’s sarcoma is a rare and
deadly disease, afflicting connective tissues. In most instances patients lose their
battles with this aggressive form of cancer.

Angela received experimental treatment through the National Institutes of Health
(NIH) at the National Cancer Institute (NCI). At thirteen, doctors removed her left
leg and part of her pelvis, but this targeted and aggressive treatment saved her life.
Angela survived when nearly all other children who suffered from this disease died.
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After thirteen years and, as court records note, “free of all evidence of cancer,” she
married and later became pregnant.

Angela sought medical care at the George Washington University Hospital, in
a unit for higher-risk pregnancies given her prior medical history with cancer.95 The
early stages of her pregnancy progressed smoothly. However, Angela soon developed
shortness of breath and back pains. After conducting medical tests, specialists at the
NIH consulted with the National Institute of Cancer and determined that she
suffered a reoccurrence of cancer. There seemed little doubt on their part that
Angela needed radiation and chemotherapy.

In fact, a specialist at the NIH most familiar with Angela’s prior cancer treatment
determined that radiation and chemotherapy were necessary and could be facili-
tated without risking fetal health. In his affidavit the specialist explained that “[t]he
consensus of [NIH] physicians was that the risk of chemotherapy to the fetus was not
nearly as great as the risk of not treating the tumor.”96 Chemotherapy was a key part
of the treatment Angela also wanted, particularly because it was virtually impossible
to remove the tumor.

Unfortunately, Ms. Carder’s cancer specialist did not have hospital admission
privileges at George Washington Hospital. Nevertheless, he spoke to Angela’s
medical team at the hospital at least six times between June 10, 1988 and June 16,
1988, advising on her medical care. It is important to note that not one of the doctors
on Carder’s medical team at the hospital specialized in cancer treatment. Again
according to legal documents in the case, “hospital personnel never took the
diagnostic and treatment steps apparently agreed upon, nor did they contact the
cancer specialist to advise him that Ms. Carder had been given no treatment.”97

Even though the cancer specialist “asked . . . that lung fluid and tissue be taken from
Ms. Carder for essential diagnostic purposes, the Hospital never did so.”98

Days later, the specialist “discussed such a biopsy again and Ms. Carder’s dete-
riorating condition with her doctors . . . at the Hospital, at which time her doctors
apparently agreed that Ms. Carder needed radiation and chemotherapy.”99

However, the doctors did not take a biopsy. Nor did they provide radiation or
chemotherapy. Angela was also concerned about this. She confided in her cancer
specialist that “nothing was being done to figure out what was wrong and to start
treatment.”100 As days went by without any treatment, Angela and her mother, Nettie
Stoner, were understandably frightened. They had confronted cancer before, during
Angela’s childhood, and they were prepared to battle it again. However, the doctors
at George Washington did not provide any ammunition that they could use in this
battle. The treatments recommended by the NIH cancer specialist, which might
have offered Angela a fighting chance, never came. In the absence of treatment, “the
tumor in her lungs grew uncontrolled.”101

Angela and her family were not alone in fighting for her to receive treatment. Her
cancer specialist traveled to George Washington Hospital to advocate on her behalf
and to see Angela. Hemet with Drs. Lessin and Hamner and again thought that they
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agreed to provide the care recommended. The specialist recounted that experience
in an affidavit entered into court records:

We went back to the ward andmet Dr. Hamner outsideMs. C’s room. First we went
into her room, and Dr. Lessin examined Ms. C. Then we stepped out and talked in
the hallway outside her room. Dr. Lessin agreed that Ms. C. was in significant
respiratory distress. I again advocated therapy forMs. C., although at this point I felt
we had fewer options than we had had on Friday, June 12. It was clear that any
therapy at this point carried a higher risk now that Ms. C. was more ill. Specifically,
I recommended:

a) moving Ms. C. to an intensive care unit;
b) emergency radiation therapy, with adequate shielding for the fetus;
c) chemotherapy with etoposide and ifosfamide;
d) the biopsy should be foregone in light of Ms. C’s deteriorating condition.

I believed that Drs. Hamner and Lessin agreed with this plan . . .. I again told
Dr. Hamner I felt that Ms. C. had hours to days to live if therapy was not
promptly initiated. I wrote a note in the chart documenting the discussion with
Ms. C. and my understanding that treatment was to be quickly initiated.102

Despite agreeing to this course of action, the hospital did not follow through with
the treatments recommended. Indeed, the hospital never provided the radiation or
chemotherapy Ms. Carder sought and that a specialist recommended. Instead, the
hospital contacted its lawyers and initiated a court hearing that would grant them
the legal authority to remove the fetus, even over Ms. Carder’s objections, and the
possibility that the procedure might hasten her death.

Physicians informed Ms. Carder that chemotherapy posed medical risk to her
twenty-six-week-old fetus and that they were reluctant to provide the chemotherapy
care that Carder needed while she was pregnant.103 There were no guarantees that
Angela would survive if she did receive chemotherapy but, for certain, without the
treatment she would die. The physicians proposed a cesarean section, which would
not benefit Ms. Carder but might in the most remote chance enhance the potential
survival of her fetus.

Angela refused; she did not want a cesarean operation; she wanted chemotherapy.
She wanted to live for as long as she could. In fact, according to the D.C. Court of
Appeals, “there was no evidence . . . showing that A.C. consented to, or even
contemplated, a caesarean section before her twenty-eighth week of pregnancy.”104

Further, testimony from Dr. Alan Weingold makes clear that Carder opposed the
surgery:

THE COURT: You could hear what the parties were saying to one another?
DR. WEINGOLD: She does not make sound because of the tube in her wind-

pipe. She nods and she mouths words. One can see what
she’s saying rather readily. She asked whether she would
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survive the operation. She asked [Dr.] Hamner if he would
perform the operation. He told her he would only perform it
if she authorized it but it would be done in any case. She
understood that. She then seemed to pause for a few
moments and then very clearly mouthed words several
times, “I don’t want it done. I don’t want it done.” Quite
clear to me.105

Dr.Weingold explained to the court: “I would obviously state the obvious and that is
this is an environment in which, from my perspective as a physician, this would not
be an informed consent one way or the other. . . . I’m satisfied that I heard clearly
what she said.”106

Over Ms. Carder’s objections and despite her family’s opposition, medical
providers at George Washington Hospital petitioned the Superior Court of the
District of Columbia to authorize an immediate cesarean operation.107

Mrs. Stoner, her mother, explained to reporters: “The hospital staff told us we
were needed at a ‘short meeting.’ They did not tell us it was a court hearing.”108

She told reporters that the hearing took the family away from Angela, and it lasted
hours. The hospital did not inform the cancer specialist about the rushed hearing
or call him to testify.

Mrs. Stoner recounted, “Poor Angie, first she’s told she’s dying and the next thing
everybody abandons her and leaves her alone in her room. . . . Then even before the
hearing was over they started prepping her for surgery – she was already in so much
pain.”109 The court appointed an attorney to represent Angela’s fetus. That attorney,
along with counsel for the hospital, argued that it was in the best interest of the fetus
that it be removed from Angela’s body. Over objections made by Angela, her family,
and their lawyer, the “court ordered that a caesarean section be performed to deliver
A.C.’s child.”110 The family protested: “We told the judge she didn’t want the
surgery, that we didn’t want her to suffer anymore, that we didn’t think the baby
would live. But they didn’t listen.”111 According to the amicus brief submitted by
NOW Legal Defense and Education Fund, “the court heard only the expert
testimony that the Hospital arranged for it to hear.”112 The District of Columbia
Superior Court judge who issued the ruling never visited Angela prior to permitting
the course of action that ultimately hastened her death.

Angela’s court-appointed lawyer immediately requested a stay, which would at
least temporarily bar the procedure from taking place. However, a “hastily
assembled” panel consisting of three D.C. Court of Appeals judges denied the
proposed injunction.113 In its subsequent written opinion the panel wrote: “We
well know that we may have shortened A.C.’s life span by a few hours.”114 By all
accounts, the operation was performed against Angela Carder’s will. Two hours after
the court-ordered cesarean operation, Angela’s baby, Lindsay Marie Carder, died.
She was too fragile and premature to survive. According to Angela’s mother, “After
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the surgery and after they told her the baby was dead, I think Angie just gave up.”115

Angela died two days later without receiving the cancer treatment she sought.
Another legal case mounted after Angela’s death, brought by the American Civil

Liberties Union (ACLU). They appealed the panel’s ruling, arguing that the cesar-
ean operation, which hastened Angela’s death, violated her constitutional rights.
They argued that even though Angela was dead, the issues were not moot. The
hospital was not opposed to this litigation and had previously filed a Memorandum
in Support of Petition for Declaratory Relief. In that memorandum the hospital
asserted that pregnant women could be forced to undergo invasive cesarean opera-
tions even absent their consent and acknowledged that in some instances “such an
operation would most likely be fatal.”116

As a legal matter, Angela’s experience was ripe for repetition, because other
pregnant women would seek medical care at hospitals, some of those pregnancies
might be complicated, and, based on the court’s decision, forced cesareans – even
when they risked pregnant patients’ lives – would be permissible. The attorneys
pointed to a case only a year or two before Angela’s death, In the Matter of Madyun
Fetus, where a panel of the same court, the D.C. Court of Appeals, affirmed an order
for a forced cesarean on a competent, nonconsenting adult woman. The court did
not issue a written opinion in that case.

In this case, however, the ACLU scored a victory on appeal. The D.C. Court of
Appeals held that “in virtually all cases the question of what is to be done is to be
decided by the patient . . . on behalf of herself and the fetus.”117 Sadly, Angela was
already dead.

5.3 conclusion

Angela Carder’s forced cesarean is not unique. In 2004, Pennsylvania doctors
obtained a court order to force Amber Marlowe to deliver by cesarean section
because ultrasound imaging indicated that her baby might weigh as much as
thirteen pounds.118 Despite the chilling lessons from In re A.C., a Pennsylvania
court order granted Marlowe’s doctors and the hospital the authority to perform
a nonconsensual cesarean operation.119 Marlowe, the mother of six children, who
were all big babies, fled the hospital and later delivered a healthy eleven-pound baby
girl at another medical facility. In a subsequent interview, she confided: “When
I found out about the court order, I couldn’t believe the hospital would do some-
thing like that. It was scary and very shocking.”120

The scope of the problems identified here – physicians prioritizing fetal health
over maternal health, rights, and decision-making based on legislative, law enforce-
ment, and political pressure – are difficult to track. Not all cases of compelled
caesarean operations, confinement, or arrest are afforded judicial review or a written
opinion when, and if, a court is involved. Nevertheless, the collateral consequences
that flow from even this small sample of cases cause serious alarm. Indeed, each of
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these cases is “capable of repetition.” Furthermore, this phenomenon illumes
a serious corruption of the physician-patient relationship.

What these cases and many others demonstrate are the troubling ways in which
medical staff implicate themselves in the civil and criminal punishments of preg-
nant women. Sometimes, as discussed, medical staff initiate these matters by calling
state attention to the women they serve and disclosing confidential patient informa-
tion. These pregnant women are overwhelmingly poor and often women of color.
On close examination, it becomes clear that nurses and doctors serve as more than
just the eyes and ears of the state. Rather, as a formal matter, these cases illustrate that
medical staff are the primary detectives and enforcers of state fetal protection
statutes, often with the support of police, prosecutors, and even judges.

Are medical providers qualified to make legal judgments about their patients’
legal rights? I am not convinced that they are, or that those roles of informant or
“snitch,” as some might say, are best suited to them. Certainly, patients receive no
warnings, as they would with actual police and prosecutors, that the information
they share may be used against them. Moreover, it is also apparent that pregnant
patients are rarely, if at all, informed about the dual roles increasingly played by their
medical providers in those instances. This matters, because non-legally trained
medical staff participate in the front-end enforcement of fetal protection laws.
Now, as thirty-eight states have adopted some form of feticide legislation, pregnant
women may be under intensified criminal and civil scrutiny during their prenatal
medical visits.121

As these cases demonstrate, in applying fetal protection laws, medical staff may
subordinate good medical judgment to criminal law enforcement objectives, which
introduces problematic norms into the physician-patient relationship. Specifically,
medical staff may prioritize criminal punishment over fiduciary responsibilities to
patients. Thus, in some instances, pregnant women’s medical treatment becomes
not merely subordinate but extraneous and peripheral.
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