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In the recent U.S. Supreme Court decision,Dobbs v. JacksonWomen’s Health Organization, Roe v.Wade
was overturned.1 One consequence of that was that, in at least 26 states, so-called “zombie laws” were
resurrected.2 These laws, which were enacted in the late 1800s and early 1900s, and never repealed, often
outlawed abortion under almost all circumstances.

The 1931 law in Michigan was one such “zombie law.” It outlawed abortion in all cases except when
the life of the mother was at risk. Other such laws go all the way back to the latter part of the nineteenth
century. What that means is that when the Roe decision was handed down in1973, all those laws that
outlawed abortion became invalid. Though invalid, they remained on the books until the recent Dobbs
decision breathed life into them again. This pertains to the “separation of powers” doctrine in the United
States. Courts can invalidate a law, but only a legislative body can remove a law from the books. That
requires a separate and explicit legislative act. What is wrong with this state of affairs?

In the Dobbs opinion, Alito wrote, “The Constitution does not confer a right to abortion; Roe and
Casey are overruled; and the authority to regulate abortion is returned to the people and their elected
representatives.”3 However, what Alito describes is precisely what is not happening in many of those
states where these “zombie laws” are being restored. There is nothing democratic or politically
accountable about resurrecting these “zombie laws.”4

All the legislators responsible for enacting those laws are dead, which is to say that there is no current
political accountability for the effects of those laws in the present. There is no taking account of all the
changes in reproductive medical technology and medical practice that have occurred in the intervening
90 years in the United States, such as our capacity to provide infertile couples with access to in vitro
fertilization so that they can have children, or preimplantation genetic diagnosis to identify embryoswith
life-threatening genetic disorders. Likewise, there is no taking account of cultural changes during those
90 years, most especially attention to protecting the equal rights of women inmultiple areas of our social,
political, and economic life.

Allowing these “zombie laws” to be resurrected is a perfect example of an unaccountable dead hand
reaching from the past and governing ourmedical and political life today. Current legislators, mindful of
all the controversy around the abortion issue, can duck their democratic responsibility to thoughtfully
consider with the people of the various states what sort of regulation of abortion is most appropriate and
reasonable in a liberal, pluralistic, tolerant democratic society. This is ethically and politically wrong. In
addition, it is cowardly.

Responsible legislators should be willing to engage in the ethically and medically complex, difficult
public conversations necessary to forge reasonable policies regarding abortion in Michigan (or any
other state seeking to allow “zombie laws” to take effect). Legislators need to listen to women who have
been the victims of rape or incest. These are not voices that were given a fair hearing in 1931.Moreover,
if nothing is done to invalidate these zombie laws, these women will not be given a fair hearing in 2022
and beyond.

Legislators need to listen to women today who know they are at greater risk of death from birth than
from abortion. This is especially true for poorer women who have little or no access to prenatal care.5

Legislators need to listen to physicians who must now struggle with legal risks related to miscarriages
that showup in an Emergency Room thatmight be either amiscarriage for natural reasons or the result of
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a botched attempt at self-abortion. Should legal self-interest interfere with providing necessary emer-
gency care to these women? These physicians need to have a fair hearing today.6

Legislators need to listen to couples who today would know they are at risk of having a child with a
serious life-shortening genetic disorder. Such couples who have access to preimplantation genetic
diagnosis can have a healthy child spared such life-diminishing risks, although multiple eight-cell
embryos will have to be discarded to achieve that result. These are life-giving and life-affirming couples
whose voices would be stifled by these zombie laws. Legislators today have no right to be legislative
zombies. They are politically obligated to engage their constituents in the present regarding appropriate
and reasonable abortion legislation for which they can then be held accountable.
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Wilhelm Hammershoi (1864-1916) Hvile (Rest), 1905.  Location Musée d'Orsay/Paris/
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