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Climate and Data Justice in
the Nationally Determined
Contributions (NDCs) to
the Paris Agreement*

Ulrike Will

Relativistic Approach to ‘Climate Justice’ in
the Paris Agreement

The Paris Agreement is the first international climate agreement using the
term ‘climate justice’ (13th preambular recital of the Paris Agreement). ‘Justice’
means ‘impartial adjustment of conflicting claims’, ‘conformity to truth, fact,
or reason’ (Gove 1986, 1228), ‘morally right and fair’, and ‘fair and reasonable’
(Pearsall and Hanks 2001, 992-993). It refers to the moral foundations of
conduct, political institutions, distribution, or minimum standards for
individual rights (Beitz 1999, 270). Justice has a strong normative component
that persists independently of individual convictions.

The idea of objective criteria that define justice has caused and continues
to cause heated debates across disciplines, within and beyond the climate
context (Gajevic Sayegh 2018; Murphy 2019, 80-82; Mi et al. 2019). This
analysis seeks only to clarify the term ‘climate justice’ in the context of the
Paris Agreement, not to review one of the biggest questions of the humanities.
Still, it should be complex enough to capture the problem of justice in the
broader climate context, covering the substantive (distributional) and
procedural dimensions of justice.

* The views expressed in this paper are strictly those of the author and do not bind the

Saxon State Ministry for Economic Affairs, Labour, Energy and Climate Protection.
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260 Ulrike Will

The justice theory of Amartya Sen (2009) is well suited to understanding
the ‘climate justice’ of the Paris Agreement, even though originally, Sen’s
approach is based on natural persons, not states. First, like the Paris
Agreement, Sen recognizes more than one measure for justice (Sen 2009,
239-241, 272-290, 298, 395). Second, his approach does not depend on a final
answer to universal justice questions; Sen rather provides orientation on how
to increase justice in situations of incomplete information and uncertain
weights of different measures of justice (Sen 2009, 259, 266-267, 398-400).
Third, capability is the central criterion of justice (Sen 2009, 228-231, 235-238,
249, 265, 287, 310-314), as it is in the Paris Agreement (3rd preambular recital,
Articles 2(2), 4(3), (4), (6), and (19), 13(3) and (12), and 15(2)). Fourth, as in the
Paris Agreement, Sen includes contextual factors (Sen 2009, 140, 157, 161).

To increase justice, Sen seeks to improve the equality of chances
(capabilities). He defines capabilities as the freedom to do things a person has
reason to value and the actual opportunities for living (Sen 2009, 231-233), that
is, it is the potential or chances that should be increased, not necessarily the
outcomes (Sen 2009, 228-231, 235-238, 249, 265, 287, 310-314). This includes
the means actually available to increase a person’s capabilities. The relative
importance of these factors is not predefined but needs to be discussed for
individual questions in the respective contexts (Sen 2009, 140, 157, 161).

To reduce the complexity of individual justice decisions, Sen suggests
reframing the question about justice to the simpler pragmatic one: Which of
two alternatives is less unjust in a given context? In this way, capabilities and
justice can be improved without predefining ideal solutions (Sen 2009, 11-16,
57, 65-66, 90, 105-113, 243, 251, 259, 266-267, 383, 392, 394-397). Sen suggests
that, depending on the specific question, different measures can be applied to
decide which option is the least unjust. These measures can be capabilities,
capacities, needs, combined categories, or other factors (Sen 2009, 140, 157, 161).

Like Sen, the Paris Agreement also emphasizes capability, considering
the dimension of factual capacities, needs, and the vulnerability of a Party.
Moreover, the Paris Agreement includes responsibility for emissions as a
criterion of differentiation (3rd preambular recital, Articles 2(2), 4(3) and (19)
Paris Agreement). Although the weight of each criterion is not clear, it can, at
least, be said that under the Paris Agreement, the differentiation of climate
contributions is, for example, less unjust if it takes the responsibility and
capability of a Party into account than if it does not consider these criteria.

However, the Paris Agreement is even more relativistic and less normative
than Sen’s theory. First, positioning the term ‘climate justice’ in the preamble, in
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Climate and Data Justice in the NDCs to the Paris Agreement 261

quotation marks, using the introductory provision ‘noting’ and considering
it important ‘for some’ questions the whole normative approach to justice.
‘For some’ rather describes that there is a debate on ‘climate justice’ that is
not even important for all participants (whereas ‘some’ can refer to Parties
or natural persons). Second, the term ‘climate justice’ cannot be read in
isolation from other terms and principles of differentiation used in the Paris
Agreement and the Rulebook: ‘equity’, ‘fairness’, and the principle of common
but differentiated responsibilities and respective capabilities in the light of
different national circumstances that focus more on individual approches to
differentiation.

The general requirement in the Paris Agreement that developed countries
are supposed to contribute more than developing countries (Article 4(4) Paris
Agreement) unites the operationalizing criteria of the Paris Agreement:
capability, capacity, needs and vulnerability, and responsibility. Including
also capacity and needs means that within the overall reduction of climate
emissions, developing countries might (partly) increase their emissions to
develop. However, this capability-based approach of the Paris Agreement
leaves many questions open: if a developing country (low capability and
capacity) contributes much to climate change but has low emissions per
capita (responsibility), what contribution to climate protection would be
appropriate? If the emissions per capita outweigh absolute emissions within
the responsibility criterion, does this mean that the infinite growth of the
population does not affect the individual contributions of a Party to climate
protection? Another open question: To what extent, a country with the same
characteristics but more vulnerability and development needs than another
country has to contribute less than this other country?

The Paris Agreement does not answer these questions as it emphasises
the discretion of the Parties to the Agreement to define their contributions
individually and does not (yet) weigh the criteria of differentiation against
each other. Consequently, conclusions on individual obligations for each
Party are not possible. The Agreement seeks to open the discussion about
the individual approaches to fairness rather than defining one common
understanding of ‘climate justice’ (Will and Manger-Nestler 2021, 414-419).

Overall, Sen’s approach, focusing on capabilities, capacities, and needs,
has parallels to the categories of the Paris Agreement. Sen’s pragmatic step-
by-step approach to improving justice is similar to the procedural approach
to differentiation of the Paris Agreement focusing on individual fairness
discussions.
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NDCs to Make the Individual Approaches to
Fairness Transparent

The relativistic approach to ‘climate justice’ and differentiation corresponds
to the formulation of material contributions and individual approaches
to fairness outside the Paris Agreement, in the nationally determined
contributions (NDCs) (Article 4 Paris Agreement; Dec. 5 Annex of the first
Conference of the Parties serving as the meeting of the Parties to the Paris
Agreement (CMA); Dec. 20/CMA.3; UNFCCC 2024). The NDCs range
between law and politics (Will 2022, 57). Publicly available via the official
NDC Registry, they reveal the implementation of and compliance with the
Paris Agreement. All Parties to the Agreement have now submitted at least
one NDC; 172 states have submitted their second or updated NDC (UNFCCC
2024).

Even if fully implemented, the current NDCs are expected to be
insufficient to stay below a 2°Celsius increase in the average global temperature
(UNFCCC Secretariat 2023, para 189). As the criteria of differentiation of
the Paris Agreement remain vague, individual Parties cannot be blamed for
non-compliance, but only all Parties collectively can be (Will and Manger-
Nestler 2021, 420). Free-riding remains possible within the Paris Agreement
(Will 2022, 57). More progress in international climate protection and further
specification of the criteria of differentiation cannot be forced against the will
of states (Will et al. 2022).

The NDCs still can have a legal effect. If they reveal strong similarities,
they can affect the subsequent practice of the Parties. Article 31(3)(b) of the
Vienna Convention on the Law of Treaties (VCLT) makes the subsequent
practice a method of legal interpretation, that is, the Parties’ interpretations
can broaden or narrow open legal terms if these interpretations have strong
overlaps and consistencies and are representative for all Parties. Hence,
Parties of various regions, interests, and circumstances must be included
when assessing the subsequent practice (ILC 2018, 14, 69, 72, 136; Buga 2018,
22, 28, 62, 63; Will 2022, 60-63). The NDCs could narrow the open criteria
of differentiation formulated in the Paris Agreement and the Rulebook (for
example, ‘fairness’, ‘national circumstances’, and ‘priorities’).

Even without strong similarities, the NDCs make the individual approaches
to differentiation in their respective context transparent, which facilitates
their understanding and evaluation (Will 2022, 60-63). The NDCs reveal
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where exactly Parties disagree, including with regard to the criteria of
differentiation. This can help to overcome this disagreement. Making the
NDCs transparent facilitates cooperation, coordination, and learning from
best practices, but it also improves the stability of the national climate policies
enhancing credibility, reliability, and trust by incentives of naming and
shaming or naming and praising (Steinbach 2016, 666; Hogl 2019, 372, 375-
376; van Aaken and Simsek 2021, 211, 214-215, 221, 225). To benefit from these
advantages the NDCs should be as transparent as possible.

Heterogeneous Structure of the NDCs

So far, the Paris Agreement allows for high discretion in how to formulate
the NDCs. Structural and content requirements for the NDCs are defined
in Article 4(8) Paris Agreement, para. 27 Dec. 1/CP.21, Dec. 4/CMA.1 Annex
I, and in the Enhanced Transparency Framework (ETF), Article 13 Paris
Agreement. They are further specified by the Paris Rulebook (Dec. 18/CMA.1;
Dec. 5/CMA.3; Dec. 5/CMA.3 Annex I-III). The ETF defines the criteria to
track progress towards achieving the NDCs, which is reported in the biennial
transparency reports (Article 13(4) Paris Agreement). These structural
requirements also affect the NDCs.

Article 4(8) Paris Agreement and para. 27 of the decision of the
Conference of Parties (COP) to the Paris Agreement (Dec. 1/CP.21) suggest
including the base year, time frames, scope, and coverage of the NDC, its
planning process, assumptions, and methodological approaches and also
those for estimating the emissions and removals. However, using the qualifier
‘as appropriate’, these criteria are not binding. The Paris Rulebook extends the
list by also requiring reference indicators, information on data sources, sectors
and gases covered, methodologies, co-benefits, national circumstances, and
information on fairness (Dec. 4/CMA.1 Annex I). Of these criteria, only the
formulation of fairness criteria is mandatory, as the qualifier ‘as appropriate’
is not added (Para. 6 Dec. 4/CMA.]). Still, the individual approach to fairness
described earlier makes this a procedural obligation, that is, the Parties may
decide freely how they define fairness.

The ETF seeks to harmonize the structural requirements for the reporting
of progress made by the NDCs. It defines qualitative and quantitative
categories. The aim is to facilitate transparency, accuracy, completeness,
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consistency, and comparability of data (Para. 3(d) Dec. 18/CMA.1 Annex).
Suggested criteria are targets, base years, explanations on progress based on
the national circumstances (including risks and vulnerabilities), greenhouse
gas inventories, policies, good practices, priorities, needs, gaps, and
transparency on internationally transferred mitigation outcomes (ITMOs)
to avoid double counting. Most of these requirements are unbinding,
which is made clear by the emphasis on the respect for national sovereignty
and the avoidance of undue burdens (Para. 3 Dec. 18/CMA.l1 Annex), the
discretionary verb ‘should’, and the qualifier ‘as appropriate’ (Paras. 2, 5
Dec. 18/CMA.L, Paras. 7(c), 55, 66, 67, 79, 83, 104, 106-117, 172 Dec. 18/CMA.1
Annex). Developing countries have additional flexibilities. The ETF suggests
using narrative formats but also reporting tables that summarize objectives,
instruments, status, affected sectors, greenhouse gases, time periods, costs,
or co-benefits of climate action (Dec. 18/CMA.1; Chs. V-VI Dec. 18/CMA.1
Annex; see also UNFCCC Secretariat 2020; Rocha 2019; Falduto and Ellis
2019; Rocha and Ellis 2020, 48). Since the Glasgow Climate Pact 2021, the
Rulebook provides additional reporting tables for the specification of
progression, inventories, financial transfers, and capacity building (Annexes
I, IL, and III Dec. 5/CMA.3; see also UNFCCC 2023; UNFCCC 2022).

Overall, the Parties maintain high discretion for the content and structure
of their NDCs, as many reporting requirements remain non-binding. Therefore
and owing to the delayed effect of the last adjustments of the Rulebook, NDCs
continue to be heterogeneous in structure and difficult to compare. This
makes complementing NDC analyses particularly relevant for understanding
the details of the NDCs.

Existing NDC Analyses in the Data
Justice Perspective

Data justice does not directly address the question of burden sharing, but
focuses on transparency. Within the Paris Agreement, transparency is of
high importance (Article 13 Paris Agreement), whereas the lower capacities
of developing countries are also frequently mentioned (especially in Article 11
Paris Agreement). As developing countries face more challenges to formulate
the NDCs according to the requirements of the Rulebook and to benefit from
their own complementary analyses of other Parties’ NDCs, data justice is
worth discussing in more detail.
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Data justice debates are linked to general justice debates (Dencik and
Sanchez-Monedero 2022, 3-4). Consequently, these discussions should not
stay below the complexity recognized for general justice debates. Moreover,
for this analysis, the data justice debate needs to be referred to the Paris
Agreement.

Maximizing capabilities (Sen 2009, 231-233) in the context of data justice
would include maximizing the chance to affect, receive, and protect data. In
the context of the NDCs that aim at transparency, the latter is less relevant
than the first two. Building upon the findings of Taylor (2017, 3, 7-11), who
also linked the capability approach of Sen to data justice, three aspects are
considered to evaluate data justice in the context of the Paris Agreement:

a. the impartial data collection/generation,
b. equal access to data, and
c. theimpartial data analysis.

Data justice can be both procedural and substantive (cf. Dencik and
Sanchez-Monedero 2022, 3-4). Procedural data justice consists of the direct
participation in the process of data generation and analysis; substantive
data justice also includes the capacities to generate, access, and analyse data
(including the necessary financial or technological means). Substantive data
justice also takes the interests, benefits, and effects of data into account,
for (a), (b), and (). This approach to data justice goes beyond existing legal
requirements of the Paris Agreement and Rulebook, but it can improve the
transparency of the NDCs and support the capacity building of developing
countries (Article 11 Paris Agreement).

Theoretically, all Parties have equal rights to generate or influence the
dataset of the NDCs (a): Each Party submits an NDC regularly. Each Party
has access to the NDC Registry ((b), 5th preambular recital, Articles 4(4), 13(12)
Paris Agreement). Even the NDC analyses not provided by institutions of the
Paris Agreement (see Tables 12.1-12.5) are mostly publicly available and can
be used by all Parties in their own interest (what appears to contribute to (c)).

Practically, however, Parties do not have equal means to formulate the
NDCs with all details and according to their interests (a). This capacity
problem is partly addressed by the lower transparency requirements for
developing countries (Articles 4(4), (6), and (15),13(1) and (2) Paris Agreement)
and additional funding for capacity building of developing countries (Article
9(4), 11 Paris Agreement). Supporting data collection and analyses to improve
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the quality of climate targets and accompanying data can help developing
countries. However, improving developing countries’ capacities to formulate
NDCs in the sense of (a) also requires taking their development interests into
full account. The more development interests are taken into account, the lower
the contribution of developing countries to climate protection and the higher
the developed countries’ overall climate contribution would have to be.

Practically, the heterogeneous structure of the NDCs makes it harder for
developing countries than for developed countries to capture relevant NDC
data in the various platforms and use the data to their benefit (b). Practically,
the access to the NDCs alone does not include the availability of impartial
complementary data analyses (c). Developing countries have fewer means
than developed countries to bridge the limited transparency of the official
NDC Registry. They have less capacity to understand the details and patterns
of the NDCs in their full complexity. Unofficial complementary analyses
can easily be biased in favour of developed countries, whether the analysis is
driven by machines (cf. Dencik and Sanchez-Monedero 2022, 6-7) or humans.
Even a complete analysis of all NDCs can easily become biased through the
mere selection of categories to be analysed. Another problem is that data
analyses do not always distinguish properly between the original data and
(normative) assumptions and evaluative categories (Du Pont et al. 2017; Du
Pont et al. 2020; Wachsmuth et al. 2019). This partly leads to contradictory
results. For example, the Climate Action Tracker considers Morocco’s first
NDC to be within 1.5°Celsius (Climate Analytics and New Climate Institute
2020), whereas the Paris Equity Check assumes Morocco’s first NDC to lead
to 2.6°Celsius (Du Pont et al. 2020).

Limited or improper consideration of NDCs in languages other than
English might also lead to bias. Studies on selective NDCs (Mayer 2018,
116, footnotes 3 and 4, 260, 265-271; Sourgens 2017, 960-970; Carlarne and
Colavecchio 2019, 145-157) are even more problematic in this regard. As
a result, developing countries have more difficulties benefiting from the
transparency of the NDCs and are more likely to be under pressure to justify
what they do than developed countries.

Improving data justice in the context of the NDCs and NDC analyses
can enhance their transparency. As the NDCs also formulate criteria of
fairness and differentiation (Will 2022), this enhanced transparency informs
the broader fairness discourse in the context of the Paris Agreement.
Complementary analyses of the NDCs can also inform the ongoing
climate negotiations. The NDCs improve the transparency of best practice,
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climate-friendly policies but also development interests. They can even help
to find subsequent practice in the legal sense (Article 31(3)(b) VCLT). Thus, all
three aspects of data justice must be considered in the NDC context. Selective
or biased analyses need to be avoided as they might lead to problematic
simplifications, bias in negotiations, or wrong assumptions about subsequent
practice. This can reduce the trust in the NDCs and the corresponding NDC
analyses, especially of those Parties whose interests are disregarded.

How can impartial data collection and generation of the NDC contents
be provided so that all Parties to the Agreement can benefit equally?
This question focuses on (a) but is interrelated with (b) and (c) as the
complementary analysis of the primary NDC data is also a data source.
To find answers, existing NDC analyses (exemplary NDC analyses and
databases) will be explored in more detail and evaluated in terms of the three
dimensions of data justice.

Tables 12.1-12.5 provide an overview of five NDC databases. They include
the three dimensions of data justice, where dimension (a) ‘data generation’
is subdivided into the following categories: added value of the database
compared to the NDC Registry, selection of countries, focus topics, and
reference to legal criteria, inclusion of categories that are in developing
countries’ interests, and updates.

Neither the selection of these studies and databases nor their critical
review is claimed to be conclusive. The table shall make the difficulties of
complementary analyses aware: the selection bias as regards countries and
categories to be assessed, misleading priorities going hand in hand with the
missing focus on legal categories, and normative assumptions that go beyond
the Paris Agreement.

Before assessing the databases, I will briefly discuss exemplary studies
provided by Mills-Novoa and Liverman (2019), Sourgens (2017), Mayer (2018),
Carlarne and Colavecchio (2019), and Rajamani et al. (2021). Using a sample
of countries allows for a detailed comparison that might not be possible if all
NDCs are asessed. However, it implies the risk of the selected Parties not being
representative of all Parties, of bias of languages, or bias of state of development.
Even a thoughtful selection of countries can be biased, for example, the
inclusion of both the top emitters and the most vulnerable countries if middle-
income countries are excluded from the analysis (Mills-Novoa and Liverman
2019). To form a more representative sample of states without selection bias
to be analysed in detail, all characteristics of Parties that are relevant in the
climate context need to be taken into account (Will 2022, 63-64).
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Table 12.1 Climate Watch and Data Explorer

Attribute Application database

Author World Resources Institute

Origin Washington D.C., USA

Last update 13 April 2023

Website climatewatchdata.org/data-explorer
Last access 1 April 2023

a) Impartial data
collection or generation,
added value compared
to the NDC Registry

Sample of countries or
complete analysis

Focus topic(s), reference
to legal criteria

Categories in developing
countries’ interest

Dynamics or update or
comparison to old data

Data (partly referenced), data analysis, interactive
graphs and maps with filters

Main categories reflect complete data, sub-categories
not

Diverse focus topics but mostly with limited
differentiation or unfilled categories; references to
legal requirements without mentioning the norm

Conditional targets included but with errors

in data: the number of unconditional targets

is higher; financial needs included but with

limited differentiation or unfilled categories:

only conditional targets; adaptation included but
with errors in data: the term adaptation is more
frequently mentioned than suggested; info language
or translation included

Data in main categories up to date; data in
sub-categories not up to date; no comparison to
older data

b) Equal access to data

Full access

¢) Impartial data analysis

No clear bias in the analysis found; no justification of
the selection of categories; errors of interactive maps,
selection of misleading or empty sub-categories, for
example UNFCCC process, filter results, number of
updated submissions
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Table 12.2 IGES NDC Database

Attribute Application database

Author Institute for Global Environmental Studies
Origin Hayama, Japan

Last update October 2022

Website pub.iges.or.jp/pub/iges-ndc-database

Last access 10 April 2023

a) Impartial data
collection or generation,
added value compared
to the NDC Registry

Sample of countries or
complete analysis

Focus topic(s), reference
to legal criteria

Categories in developing
countries’ interest

Dynamics or update or
comparison to old data

Data (original assessment) in concise
operationalisable tables, charts and diagrams on the
main results

Complete analysis

Integral analysis of priority topics; references to legal
requirements without mentioning the norm

Conditional targets included; financial needs
included; technological needs included; info
language or translation included

Data in main categories up to date (2022)

b) Equal access to data

Full access

¢) Impartial data analysis

No clear bias in the analysis found; no justification of
the selection of categories
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Table 12.3 NDC Explorer

Attribute Application database

Author German Institute of Development and Sustainability,
IDOS/DIE

Origin Bonn, Germany

Last update 14 February 2022

Website DOI: 10.23661/ndc_explorer_2022_4.0

Last access 10 April 2023

a) Impartial data
collection or generation,
added value compared
to the NDC Registry

Sample of countries or
complete analysis

Focus topic(s), reference
to legal criteria
Categories in developing
countries’ interest

Dynamics or update or
comparison to old data

Data (original assessment), analysis, interactive
graphs and maps with filters

Complete analysis of all current NDCs, last update,
no inclusion of previous NDCs, for example NDCs
of Iraq and Russia

Broad integral analysis; references to legal
requirements without mentioning the norm

Conditional targets included but without details;
financial needs included; technological needs
included; capacity needs included; adaptation
included

Updates provided (2022) but not all data covered by
the update

b) Equal access to data

Full access

¢) Impartial data analysis

No clear bias in the analysis found; no justification of
the selection of categories
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Table 12.4 Carbon Action Tracker

Attribute Application database

Author New Climate Institute, Climate Analytics
Origin Berlin/Koln, Germany

Last update April 2023

Website climateactiontracker.org

Last access 1 April 2023

a) Impartial data
collection or generation,
added value compared
to the NDC Registry

Sample of countries or
complete analysis

Focus topic(s), reference
to legal criteria

Categories in developing
countries’ interest

Dynamics or update or
comparison to old data

Data (original assessment), analysis, interactive
graphs and maps; reference to NDCs in the
description but not in the data and analysis

Incomplete analysis without explanation why a
country is selected for the analysis

Evaluation of each commitment and its sufficiency
to achieve the common temperature goal; evaluation
ignores individual approach to differentiation

but applies own criteria of differentiation without
making them transparent

Analysis seems to take the state of development
into account when evaluating the individual
contributions, but it does not say by which criteria
and to what extent it affects the assumed criteria of
differentiation

Updates provided (2023) but no reference to the
NDCs

b) Equal access to data

Access to raw data

¢) Impartial data analysis

Data partly mixed with own standards and
analyses; no clear distinction between the data and
their normative evaluation; individual criteria of
differentiation of the Parties are ignored
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Table 12.5 Paris Equity Check

Attribute Application database

Author du Pont et al. 2017 or 2018

Origin Melbourne, Australia/Potsdam, Germany
Last update 2017

Website DOI: 10.1038/s41467-018-07223-9

Last access 10 April 2023

a) Impartial data
collection or generation,
added value compared
to the NDC Registry

Sample of countries or
complete analysis

Focus topic(s), reference
to legal criteria

Categories in developing
countries’ interest

Dynamics or update or
comparison to old data

Data (original assessment), analysis, interactive
graphs and maps; reference to NDCs in the
description but not in the data and analysis

Complete analysis intended; mistakes: countries
without an NDC included (Iraq); no distinction
between countries not having submitted an NDC at
all and those that do not fit in the chosen pattern of
fairness

Evaluation of each commitment based on different

fairness approaches; fairness approaches not linked
to the specific provisions of the Paris Agreement or
to the NDC data

As analysis builds on own fairness approaches

of analysts, not on the NDC categories, fairness
approaches from which developing countries benefit
are poorly included

No updates since 2017

b) Equal access to data

Access to maps but not to the corresponding data
files or raw data

c) Impartial data analysis

No NDC analysis provided, own standards and
analyses; own normative assumptions about high,
average, and low level of NDCs are not distinguished
from the legal requirements of the Paris Agreement
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Alternatively, all Parties should be analysed in broad databases. Quality
analyses of all NDCs with all possible details require enormous resources,
especially if the analysis is regularly updated. For example, Climate Watch
and Data Explorer and the Institute for Global Environmental Studies (IGES)
NDC Database provide analyses of all NDCs. The NDC Explorer provides an
almost complete analysis (only Russia and Iraq are not included, although
provided in the NDC Registry) (Deutsches Institut fiir Entwicklungspolitik
2022).

Progress in climate protection (Article 4(3) Paris Agreement) depends,
of course, on emission reductions but is not limited to this criterion. Some
Parties might increase their emissions as they need more development,
while others might reduce more (see the second section). About one-
third of the developing countries used business-as-usual (BaU) scenarios
in their first NDCs, partly as a benchmark to define a peak of maximum
emissions. Ambitions are based on the individual circumstances of a Party,
for example, development needs, limited capabilities and capacity, costs of
climate measures, adaptation priorities, and negative side-effects of climate
measures (Will 2022, 13). Such circumstances could imply lower climate
contributions of the respective Party, which means that other Parties need
to contribute more or provide more support to achieve the common climate
targets. Not every argument about individual circumstances might be
strong, but according to the Paris Agreement, it is not upon the developed
countries’ analyses to decide on a standard for valid circumstances. That is
why the assessment of the quantified emissions reductions without including
BaU approaches would be problematic from a data justice perspective.
Selecting over-simplifying categories for the analysis of the NDCs could
raise wrong expectations. For example, the Carbon Action Tracker suggests
that the NDCs would follow universal criteria of differentiation that lead to
quantifiable shares of each Party in the temperature targets without the Paris
Agreement or NDCs allowing for such bold conclusions. The Carbon Action
Tracker and the Paris Equity Check combine NDC data with data that do
not belong in the NDC context, which becomes problematic if pretending
that these databases are only fed by NDC contents. Counting the states that
use specific terms or categories (Climate Watch and Data Explorer; Carbon
Action Tracker) without providing explanations for the selection of categories
that are de facto in favour of specific groups of countries can also lead to bias.
The NDC Explorer partly provides contextualizing explanations which can
help to avoid bias against specific groups of countries.

Downloaded from https://www.cambridge.org/core. IP address: 18.97.9.175, on 13 Sep 2026 at 19:57:15, subject to the Cambridge Core terms of use
, available at https://www.cambridge.org/core/terms. https://doi.org/10.1017/9781009641029.017


https://www.cambridge.org/core/terms
https://doi.org/10.1017/9781009641029.017
https://www.cambridge.org/core

274 Ulrike Will

Some NDC analyses are directed by a leading question. The thin line
between neutral and influenced data can be illustrated by the valid question
of how suitable the NDCs are to meet the 1.5° Celsius or 2° Celsius target.
Evaluating the overall effect of the collective climate efforts is also the idea
of the global stocktake conducted every five years (Article 14(1) and (2) Paris
Agreement; Paras. 100-102 CP.21; Paras. 8, 14, 23(c), 36(b) Dec. 19/CMA.1) and
important to monitor the progress made under the Paris Agreement (Article 3,
4(3) Paris Agreement). As far as all NDCs define quantified mitigation targets,
this is a neutral assessment of numbers. Still, if developing countries do not
define quantifiable targets or if they define but do not meet them, this does
not lead to a breach of law, as emissions reductions are not mandatory and the
NDCs are not binding. Such evaluation (Climate Watch and Data Explorer;
Paris Equity Check) would drop the approach of self-defined contributions of
the Paris Agreement. Discussions about the degree of compliance of individual
Parties with the Paris Agreement (Climate Watch and Data Explorer;
Paris Equity Check; Pan et al. 2017; Periodistas por el Planeta, Climalnfo,
CarbonCopy, and Tklim Haber 2020; Rajamani et al. 2021) ignore the openness
of the criteria of differentiation. Moreover, although focusing on quantifiable
parameters seems to be neutral, it can be biased, especially if not all Parties
have the capacity to provide specific numbers or if the valid alternative
qualitative categories of developing countries are neglected in the analysis.

Data transferred directly from the NDCs and data adding their own
(partly normative) assumptions and interpretations are mostly distinguished
from each other, but not always properly (Carbon Action Tracker). Narrowing
the legally open categories for the NDCs can preclude valid options and create
the misunderstanding of data gaps where data actually exist (cf. Mai 2024,
sec. 2). Although common categories are necessary to compare, the NDC
analyses need to remain as inclusive as possible, especially the development-
based categories need to be covered, even if they might partly justify lower
climate ambitions for less developed countries. Conversely, where the NDCs
leave data gaps, filling them with data from other sources (outside the NDCs)
would need to be made transparent and may not be claimed to be NDC data.

Using automatized tools for text analyses can help to handle the
complexity of the NDCs. However, they can make the data analysis biased
if they do not capture the priorities of the Paris Agreement, for example,
reducing complex categories to a simple word count or focusing only on
quantifiable indicators where the Paris Agreement clearly (also) allows for
qualitative descriptions. Conversely, not using a specific term does not mean
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that the respective topic is not discussed. Automated analyses need to include
synonyms and contextual terms where legally applicable.

Not including NDCs in languages other than English in the analyses is
also a clear bias. Machine-based translation might help to overcome these
gaps but might not always capture the details and wording of the NDCs
properly, especially when it comes to legal details. Complementing machine-
based tools with manual analyses can improve the quality of the analysis,
but it is important to make transparent in which language the NDCs were
submitted and whether a translation is provided by the Parties, the author
of the data analysis, or by translation software. This point is considered by
the IGES NDC Database and the Climate Watch and Data Explorer. Still, it
remains a challenge to make the analysis of NDCs in different languages free
of bias and interest.

Although exemplary legal analyses of the NDCs (Mayer 2018, 116
(footnotes 3, 4), 260, 265-271; Sourgens 2017, 960-970; Carlarne and
Colavecchio 2019, 145-157) are insufficient to understand their contents
and structure, it is better not to leave the data analysis completely to other
disciplines without including legal reference. Climate Watch and Data
Explorer, IGES NDC Database, and NDC Explorer use the criteria of the Paris
Agreement and Rulebook, at least partly. However, they do not refer in detail
to the respective norms. The broader NDC databases and analyses would
benefit from a stronger legal foundation that uses and quotes the priorities
and categories of the Paris Agreement and the Rulebook without precluding
legally valid options. Using a main category to summarize different legal
criteria of the Paris Agreement and Rulebook adds content and should be
distinguished from genuine legal criteria.

Finally, NDC analyses could be affected by their source. The NDC
analyses compared here come from public institutions such as public
research institutes (NDC Explorer), not-for-profit corporations (IGES NDC
Database), non-profit organizations with mostly public funding (Climate
Action Tracker), privately and publicly financed think tanks (Climate Watch
and Data Explorer), and universities (Du Pont 2017/2018; Mills-Novoa
and Liverman 2019; Sourgens 2017; Mayer 2018; Carlarne and Colavecchio
2019; and Rajamani et al. 2021). As these databases and studies are public,
privatization does not affect the selection of NDC data or the quality of
assessment (cf. Fatima 2024, sec. 2). However, as all these databases and
studies are directed by developed countries’ actors, a developed country
bias is possible when selecting categories and defining the priorities for the
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analysis. They have interpretative power to set standards for NDC analyses
(on the interpretative power of Western states, see also Mai 2024, sec. 3).

Improving the Transparency of the NDCs

To avoid the problems described in the fourth section and to improve data
justice in the context of the NDCs, two approaches could be further pursued:
first, more binding structural categories could be included in the Paris
Rulebook; second, the analysis of the NDCs should become impartial.

Common but Open Structure of the NDCs

The ETF contains various reporting tables that the Parties to the Agreement
need to fill when submitting their biennial reports on the progress made by
the NDCs. However, these tables focus on the progression made over time;
they do not cover all aspects of the NDCs. Especially, the manifold criteria of
fairness are not mentioned in these tables (Will 2022).

Using the reporting tables directly for the NDCs, making existing
reporting tables more specific, and existing categories therein more binding
would improve the comparability of NDCs (see Will 2022, 71). The need
for consensus for uniform reporting standards might be the reason why
the structural and content requirements of the Rulebook have not yet been
binding. Including more development-based criteria could increase the
support of developing countries for common transparency criteria.

Dynamic Legally Informed Data Analysis of the NDCs
without Developed Country Bias

Complementing the NDC Registry, the biennial reports on the progression of
the NDCs, and the collective analysis of all NDCs initiated by the Secretariat
(global stocktake, UNFCCC Secretariat 2023), with a detailed legally founded
data analysis of all individual NDCs would improve the transparency of the
NDCs, and reduce bias in favour of developed countries. The risk of biased
centralized data (Dencik and Sanchez-Monedero 2022, 9) is reduced if the
categories to be analysed also include developing countries’ interests as they
prioritize them. Other databases (outside the UNFCCC) can be an additional
checkpoint, especially if they consider the points mentioned earlier.
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Legally founded means that the analysis of the NDCs should be guided by
the Paris Agreement and the Rulebook, not by categories added by analysts.
All additional categories need to be distinguished clearly from the legal
criteria, while legally valid options (including the discretion and flexibilities
the Parties maintain) must be respected and not distorted by specific
interests. For example, if the Paris Agreement allows Parties to uphold
development interests, a data analysis measuring individual contributions to
climate protection may not claim the opposite, especially not in a way that
this would be mistaken as a legal evaluation. For example, Parties should not
be claimed to have submitted an absolute reduction target where they actually
formulated a BaU scenario.

Data selection bias should be avoided. If only parts of the NDCs are
discussed, for example, because the resources are insufficient to analyse all
NDCs, the sample should be representative of all NDCs, that is, of states
of different continental areas, languages, legal systems, emissions, states of
development, and capabilities, vulnerabilities, and natural resources (Will
2022, 64). Even when including all Parties’ NDCs, the selection of categories
for the analysis should also be as balanced as possible and include a variety
of categories in the interest of all kinds of Parties. The inequality of Parties
must be taken into full account. As developing countries have less capacity
to run their own data analysis or to participate in the data analysis of the
United Nations Framework Convention on Climate Change (UNFCCC)
secretariat, their interests deserve particular attention. Categories from
which they benefit must be included, especially the conditions of conditional
targets, the need for financial, technological, and capacity support, individual
costs of climate measures, vulnerabilities and adaptation costs, and all other
national circumstances that affect capabilities for climate efforts. All these
categories are not only suggested by the Paris Agreement and Rulebook but
also frequently included in developing countries’ NDCs (Will 2022, 68). They
should be part of an unbiased NDC database and analysis.

The authors of the individual NDC analyses are, so far, researchers at
universities, research institutes, think tanks, or NGOs. An official analysis by
the UNFCCC institutions complementing the Synthesis Report on the global
stocktake (UNFCCC 2023) by the inclusion of the individual perspective
could ensure neutrality and transparency without questioning the individual
approach to differentiation of the Paris Agreement. The focus should be on
the priorities of the Agreement. Developing countries should participate in
the process of formulating the categories for the deep analysis. This approach
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appears to be easier to implement, more structured and comparable, and
more neutral than building capacities for a conclusive NDC analysis led by
developing countries.

If the individual NDC data are updated regularly, this would allow for
evaluations of the development of the NDCs, which also helps to understand
the subsequent practice of the Parties when it comes to vague terms of
the Paris Agreement and the Rulebook (for example, on the criteria of
differentiation and fairness). It could also allow for drawing conclusions on
the possibilities of interaction via the NDCs.

In this way, reporting tables and unbiased, detailed, legally informed
empirical analyses make the NDCs more transparent and comparable, help
to improve capacity building, find common subsequent practice, and agree on
other aspects within the climate negotiations. Taking developing countries’
capacities and interests properly into account when building NDC databases
and assessing the NDC data would improve the three dimensions of data
justice, whereas an impartial data analysis affects a balanced data generation
of NDC secondary data. This approach does not question the individual
approach to differentiation chosen by the Paris Agreement. It can help to
provide incentives for climate protection and raise trust in the NDCs.

Impact of Data Justice on the Specification of
Criteria of Differentiation and Fairness

A balanced and legally founded NDC data analysis also helps to capture the
perspectives of the Parties on differentiation and fairness properly. More
balanced NDC analyses would help to specify the criteria of differentiation
and fairness (or the Paris Agreement’s modest approach to ‘climate justice’).
The perspectives on fairness are included in the fairness and equity section
of the NDCs. A detailed analysis of the reasons why a Party sets a target and
the individual circumstances speaking for climate measures provide deeper
insights to explain the individual fairness concepts. Even if these aspects of
the NDCs are heterogeneous, their analysis provides a complete picture. This
facilitates cooperation and negotiation in the context of differentiation of
obligations and voluntary contributions.

If the NDCs define similar criteria of differentiation and use more and
more common categories, the empirical analysis can even affect the legal
interpretation of the Paris Agreement by subsequent practice (Article 31(3)
(b) VCLT). Only an empirical analysis that is sufficiently representative,
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balanced, and free of interests is reliable enough to claim subsequent practice
(Will 2022, 60-64).

Conclusion

The Paris Agreement does not formulate a universalistic approach to
‘climate justice’ but an individualistic approach to differentiation. The
individual concepts of fairness are not directly defined by the Agreement
but by the Parties’ NDCs made transparent by the NDC Registry. Structural
requirements for the NDCs are defined in the Paris Agreement and Rulebook.
Still, the NDCs are heterogeneous and difficult to compare, which limits their
potential for transparency, cooperation, and for finding arguments for a
subsequent practice.

Making the structural requirements of the Rulebook more binding and
detailed, for example, by using reporting tables with unbiased categories, not
only for the biennial reports but also directly for the NDCs (cf. Will 2022,
71), would increase the transparency of the NDCs while respecting the
individual approach to differentiation of the Paris Agreement. This could
be a contribution to data justice if the interests of developing countries are
properly taken into account. However, the bindingness of the structural
requirements for the NDCs depends, at least, on a COP/CMA decision, that
is, on the consensus of the Parties, which is not easy to achieve.

A legally founded detailed and unbiased long-term NDC analysis
would also increase data justice. If this analysis is directed by the UNFCCC
institutions, it would maximize the transparency of the NDC data without
precluding the self-defined approach of the NDCs. Such an approach should
build on the existing NDC Registry and the requirements of the Paris
Agreement and Rulebook. Complementing the collective UNFCCC Synthesis
Report (UNFCCC 2023) and existing NDC databases would make such data
analysis of the individual NDCs a valuable and trustful contribution to data
justice.

The complementary analysis should be balanced for the different groups
of Parties. If the analysis is balanced, Parties with lower capacities would
benefit from improved transparency of the NDCs without having to fear
that the analysis secretly includes biased burden-sharing criteria not based
on consensus. With a complementary analysis, Parties with lower capacities
would have access to more data on the NDCs which they might not be able to

Downloaded from https://www.cambridge.org/core. IP address: 18.97.9.175, on 13 Sep 2026 at 19:57:15, subject to the Cambridge Core terms of use
, available at https://www.cambridge.org/core/terms. https://doi.org/10.1017/9781009641029.017


https://www.cambridge.org/core/terms
https://doi.org/10.1017/9781009641029.017
https://www.cambridge.org/core

280 Ulrike Will

generate themselves. They would more easily find the potential areas where
they can cooperate with others, coordinate their climate policies, learn from
best practices, and be supported by justifying their development needs.
Finally, NDC databases that respect all Parties’ interests could also be used to
analyse the individual fairness approaches of the NDCs properly.
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