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Abstract
This article explores the debiasing role of the mediator in the setting of international disputes. Starting
from the rational choice theory, this article examines the choices that international disputants must weigh
when deciding how to proceed with their conflict. International actors are assumed to be rational and
negotiate settlements that are beneficial to them. Their alternatives to a negotiated settlement include both
adjudication and continuation of the conflict. Puzzlingly, despite the advantages of negotiated settlements,
many international disputes are not resolved in the form of a settlement. Instead, States seem to prolong
conflicts or follow costlier routes of formal adjudication. Behavioral Law and Economics insights on the
biases of disputants partly explain this phenomenon. The article contributes to the behavioral discussion by
examining two separate categories of biases, i.e., biases when deciding to enter negotiation and biases
during negotiation. Following that, it suggests that the specific characteristics of the process of mediation
and of the mediator, in particular, can act as debiasing instruments. The article concludes with normative
suggestions for wider incorporation of mediation within the international dispute settlement setting.
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A. Introduction
Negotiation is considered the first step that two parties take following the emergence of a dispute
between them. Ranging from a simple discussion to an offer-counteroffer exchange, negotiations
help parties communicate their views, establish the limits of the dispute and search for viable
solutions.1 Nevertheless, it has been observed that negotiation impasses happen frequently, even
when the proposed settlement agreements leave both parties better off, compared to an
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adjudicated outcome.2 The reasons for this phenomenon have been widely discussed in the liter-
ature, and scholars have identified a range of behaviors leading to destructive results. Specifically,
those behaviors are driven by distinct heuristics that humans employ when faced with non-intui-
tive, difficult decisions. It is these heuristics that lead to biased judgments and erred decisions.
Many of these pitfalls associated with negotiation can, however, be avoided through the use of
another tool for peaceful settlement of disputes: Mediation.

Mediation is not a new concept that emerged the twentieth century in the United States
during the twentieth century.3 Instead, mediation has been around in similar forms in ancient
civilizations ranging from China to Africa.4 Mediation also has contemporary forms in other
cultures, such as gacaca5 in Africa or shuras6 in Afghanistan. Besides its use in private disputes
of a civil and commercial nature, mediation has been prevalent on the international legal level7

alongside diplomatic approaches8 and good offices––diplomatic means for the dispute of settle-
ments.9 More recently, there is a tendency in the international sphere towards the judicialization
of international legal disputes.10 However, this does not make mediation obsolete: Several
authors11 claim that mediation continues to evolve and can contribute to the resolution of
international disputes in terms of increasing peaceful settlements and employing alternative
methods.12

International Law scholarship has been introduced to the field of rational choice13 as well as
the Behavioral Law and Economics.14 In this article, it is assumed that a disputant is a
state or any other participant to an international dispute, be it an investor, Internally
Displaced People (IDP), or armed group. While acknowledging that many factors generate
states’ preferences,15 this article uses the black-box assumption16 and presents them as unitary

2Randall L. Kiser, Martin Asher & Blakely McShane, Let's Not Make a Deal: An Empirical Study of Decision Making in
Unsuccessful Settlement Negotiations, 5 J. EMPIRICAL LEGAL STUD. 551 (2008).

3For a detailed overview of the ADR movement’s history in the United States, see Frank E. Sander, Varieties of Dispute
Processing, 70 F.R.D. 111 (1976).

4Carrie Menkel-Meadow, The Future of Mediation Worldwide: Legal and Cultural Variations in the Uptake of or Resistance
to Mediation in ESSAYS ON MEDIATION, 29 (Ian Macduff ed., 2016).

5Gacaca is a dispute resolution process mainly found in Rwanda. It is characteristic for its reconciliatory features and it
employs laypeople acting as judges for disputes among the individuals of the same village or area. For an overview of gacaca
courts, see Aneta Wierzynska, Consolidating Democracy Through Transitional Justice: Rwanda’s Gacaca Courts 79 N.Y.U. L.
REV 1934, (2004).

6Shuras are voluntary processes initiated by the disputants and brought in front of a local committee of religious authorities
or esteemed members of the community. The style of the dispute resolution resembles mediation greatly in that the committee
can issue suggestions of settlement and the final settlement must be voluntarily agreed upon. EMILIA JUSTYNA POWELL,
ISLAMIC LAW AND INTERNATIONAL LAW: PEACEFUL RESOLUTION OF DISPUTES 144 (2020).

7Francisco Orrego Vicuña, Mediation, in OXFORD PUBLIC INTERNATIONAL LAW (2021).
8James Wall, Daniel Druckman & Paul F. Diehl, Mediation by International Peacekeepers, in STUDIES IN INTERNATIONAL

MEDIATION, (Jacob Bercovitch ed., 2002).
9J. G. MERRILLS, INTERNATIONAL DISPUTE SETTLEMENT (2017).
10Andrea Kupfer Schneider, Not Quite a World without Trials: Why International Dispute Resolution is Increasingly

Judicialized 2006 J. Disp. Resol. 116 (2006).
11Isak Svensson & Monika Onken, Global Trends of Peace Negotiations and Conflict Mediation, in GLOBAL TRENDS 2015:

PROSPECTS FOR WORLD SOCIETY, (Michèle Roth, Cornelia Ulbert, & Tobias Debiel eds., 2015) (claiming that only a small
portion of all ongoing international conflicts are part of a mediation process).

12Peter Wallensteen, Munich, Majors and Mediation, in PETER WALLENSTEEN: A PIONEER IN MAKING PEACE
RESEARCHABLE, (2021).

13JACK.L. GOLDSMITH & ERICA. POSNER, THE LIMITS OF INTERNATIONAL LAW (2005); Contra Anne van Aaken, To Do
Away with International Law? Some Limits to ‘The Limits of International Law, 17 EUR. J. INT’L L. 289 (2006).

14Anne van Aaken, Behavioral International Law and Economics 55 HARV. INT’L L. J. 421 (2014); Tomer Broude, Behavioral
International Law, 163 U. PENN. L. REV. 1099 (2015).

15Niels Petersen, How Rational is International Law?, 20 EUR. J. INT’L L 1247, 1260 (2009); Andrew Moravcsik, Taking
Preferences Seriously: A Liberal Theory of International Politics, 51 INT’L ORG. 513 (1997).

16Petersen, supra note 15, at 1258 (this assumption is widely used in international law literature).

German Law Journal 377

https://doi.org/10.1017/glj.2022.21 Published online by Cambridge University Press

https://doi.org/10.1017/glj.2022.21


actors.17 In order to apply rational choice theory, it is assumed for the purposes of this article
that the preferences of the disputants are constant. However, after reviewing some shortcomings
of rational choice theory, the analysis will borrow insights from the behavioral Law and
Economics literature to explain why amicable settlements are not that frequent and negotiation
impasses may occur.

This article aims to explain how and why international mediation can contribute to the
international dispute resolution toolbox from behavioral law and economics perspective.
Section B sets the stage for this endeavor by defining international mediation, different categories
of international disputes and conflicts, which the international mediator is, as well as the current
stage of incorporation of mediation into practice. Section C then presents the general behavioral
law and economics approach to dispute resolution, as well as the standard economic theory
predictions of why negotiations fail. Behavioral biases that can occur before and during negotia-
tion are presented in section D. Section E assesses various techniques of the mediator to remove
biases from the parties suffering from such negotiation and decision-making biases. The article
concludes with Section F in a discussion addressing the normative outlook on the current and
future state of international mediation.

B. Defining International Mediation
This section delimitates international mediation from other similar international dispute resolu-
tion processes that involve a third party. It also presents some basic divergences from domestic
mediation. Lastly, informative limitations of international mediation are discussed which are
relevant to the subsequent behavioral analysis of biases.

I. Definition of International Mediation

International mediation can be defined as a voluntary form of conflict management embedded in
the international relations domain and dominated by the principles of preservation of actors’
independence and autonomy.18 There are two adjacent concepts within international law, good
offices and conciliation, that share some commonalities with mediation. Good offices involve a
third party that attempts to build a communication channel between the two sides and prompts
them to resume negotiations.19 Conciliation mostly takes place when a conciliator leads an inde-
pendent search into the arguments and information gathered by each disputing party.20

II. Differences from Domestic Mediation

While international mediation shares many commonalities with domestic or civil mediation, it is
important to distinguish these two types of mediation, as they are not always governed by the
same principles due to the negotiation dynamics being different.21 One characteristic divergence

17Tae Jung Park, Behavioral Economics in International Investment Law: Bounded Rationality and the Choice of Reservation
List Modality, 5 PENN. ST. J.L. & INT'L AFF. 398 (2017). The author mentions that theory also distinguishes sophisticated elites
from naïve individual players. In this article, unitary actors are assumed to have equal level of sophistication. Besides that, state
groups, as in sophisticated elites might suffer from more behavioral biases, see Anne van Aaken & Jan-Philip Elm, Framing in
and through International Law, in INTERNATIONAL LAW’S INVISIBLE FRAMES – SOCIAL COGNITION AND KNOWLEDGE

PRODUCTION IN INTERNATIONAL LEGAL PROCESSES (Andrea Bianchi & Moshe Hirsch eds., 2021).
18Jacob Bercovitch, Mediation in the Most Resistant Cases, in GRASPING THE NETTLE: ANALYZING CASES OF INTRACTABLE

CONFLICT 99 (Chester A. Crocker, Fen O. Hampson and Pamela R. Aall eds., 2005).
19The delimitation between mediation and good offices proves to be difficult in practice. See Good offices,

in ENCYCLOPAEDIC DICTIONARY OF INTERNATIONAL LAW (3d ed., 2009).
20See Conciliation, in ENCYCLOPAEDIC DICTIONARY OF INTERNATIONAL LAW (3d ed., 2009).
21Sinisa Vuković, International Mediation as a Distinct Form of Conflict Management, 25 INT’L J. CONFLICT MGMT.,

61 (2014).
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from the traditional, domestic mediation process is the motivation of the international mediator.
Due to the high-risk position of mediating between states or international players with various
power dynamics, a mediator in the international setting must be incentivized with elements of
self-interest to be involved in the case.22 At the same time, in order to be effective in conflict
management, an international mediator must obtain some type of leverage in order to move a
party in the desirable direction.23 Studies have also found that a mediator within an international
mediation can be biased without detrimental effects on the results.24 Experimental studies25

support that a biased mediator does not affect the efficiency of the settlement outcome.26

With that being said, impartiality and neutrality are values that a mediator is expected to demon-
strate in civil law mediation.27

The mediator in an international mediation can be any individual,28 or multiple such persons,
multiparty mediation.29 It can also be an individual or a group of individuals holding office in
another state, be it a bordering state or a state with close connections to the conflict, or repre-
sentatives of Non-Governmental Organizations.30

On the contrary, the profession of a domestic mediator is explicitly regulated.31 A mediator of
domestic disputes is usually a trained individual with a professional background in law,
psychology, sociology, or also medicine or engineering. In order to become an accredited or certi-
fied mediator, the individuals have to attend training seminars or sit exams that aim to educate
them on the foundations of negotiation, human behavior and psychology as well as crisis manage-
ment.32 Depending on the type of mediator, various success rates are documented.33 For instance,
representatives of small governments fare the best with a 56.8 percent success rate. Representatives
of regional organizations rank as the runner-up with a 50 percent success rate. The lowest success
rate is observed for representatives of international organizations faring only 23.8 percent.

As for the types of disputes in international mediation, the three most prominent categories are
international economic disputes, human rights’ disputes and border disputes.34 One can incor-
porate into the analysis both interstate and intrastate conflicts, the latter usually occurring
between the government and a group of people within the country.35 The subsequent behavioral

22Jacob Bercovitch & Scott S. Gartner, Is There Method in the Madness of Mediation? Some Lessons for Mediators From
Quantitative Studies of Mediation, 32 INT’L INTERACTIONS, 329 (2007).

23See Saadia Touval & William Zartman, International Mediation in the Post-Cold War Era, in TURBULENT PEACE: THE

CHALLENGES OFMANAGING INTERNATIONAL CONFLICT 427, 436 (Chester A Crocker, Fen Osler Hampson & Pamela Aall eds.,
2001); Katja Favretto, Should Peacemakers Take Sides? Major Power Mediation, Coercion, and Bias, 103 AM. POL. SCI. REV.
248, 248 (2009).

24See Saadia Touval, Biased Intermediaries: Theoretical and Historical Considerations, 1 JERUSALEM J. INT’L RELATIONS 51
(1975); Svensson & Onken supra note 11.

25Gerald Eisenkopf & Andre Bächtiger, Mediation and Conflict Prevention,57 J. CONFLICT RESOL. 570 (2013).
26Cf. Bernd Beber, International Mediation, Selection Effects, and the Question of Bias, 29 CONFLICT MGMT. PEACE SCI. 397

(2012) (argues the opposite, namely that biased mediators are not as effective as unbiased third-party interveners).
27See EUROPEAN COMMISSION, European Code of Conduct for Mediators Art. 2 Independence and Impartiality, July 2,

2004, European Commission Calls For Saving Time And Money In Cross-Border Legal Disputes Through Mediation,
https://ec.europa.eu/commission/presscorner/detail/en/IP_10_1060.

28Vuković supra note 21.
29For a detailed overview of multiparty mediation, see Chester Crocker, Fen Osler Hampson & Pamela Aall, Crowded Stage:

Liabilities and Benefits of Multiparty Mediation, 2 INT’L STUD PERSPECTIVES 51 (2001).
30For a comprehensive overview of international mediators, see Bercovitch & Gartner, supra note 22.
31See Klaus J. Hopt & Felix Steffek,Mediation: Comparison of Laws, Regulatory Models, Fundamental Issues, inMEDIATION:

PRINCIPLES AND REGULATION IN COMPARATIVE PERSPECTIVE 3, 73 (2013).
32See Margaret S. Herrman, Nancy Hollett, Jerry Gale & Mark Foster, Defining Mediator Knowledge and Skills,

17 NEGOT. J. 139 (2001); Fern Smith, Critical Components for Mediation Training, in CONTEMPORARY ISSUES IN
INTERNATIONAL ARBITRATION AND MEDIATION: THE FORDHAM PAPERS 265 (Arthur Rovine ed., 2007).

33JACOB BERCOVITCH, RESOLVING INTERNATIONAL CONFLICTS: THE THEORY AND PRACTICE OF MEDIATION (1996).
34This distinction is originally employed by Schneider, supra note 10, at 120–24.
35Vuković, supra note 21.
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analysis conducted in this article theoretically encompasses every type of inter- and intrastate
dispute, with the disclaimer that detailed behavioral analyses for each type of dispute must form
part of separate papers.

III. Limitations of Mediation

Some caveats are necessary before proceeding to the main analysis. On the one hand, the scope of
the analysis is strictly constrained to behavioral biases before and during negotiations. Therefore,
other negotiation failures that may result from strategic behavior and game-theoretical insights
will not be addressed.

On the other hand, it is important to note that mediation is not an infallible and flawless
procedure; on the contrary, it has certain limitations when it comes to international conflicts.
First, mediation’s outcome is unable to create case law and opinio iuris as the mediation sessions
and the agreement are bound by confidentiality principles.36 This means that rights and duties
that form part of previously mediated agreements are not accessible by future disputants.

A second limitation revolves around the role of legal culture within a state or a community.
There are different conflict cultures in various parts of the world and this characteristic drastically
affects the perception of and approach toward mediation.37 If the approach of the conflicting
parties and the approach employed by the mediator of choice vary greatly among each other, this
might limit the capacity and effectiveness of international mediation. Furthermore, some fear that
mediation as a process focuses on problem-solving notions that, if generalized, could lead to a
dispute resolution culture of colonization.38 The cultural aspect is of high relevance to the
possibility of entering or staying in international mediation.

An indispensable prerequisite of mediation is the consent to enter or stay in mediation.39

The prospects of obtaining that consent can differ between economic disputes, where a contrac-
tual clause is often the basis for mediation, and human rights or border disputes. The latter types
of disputes pose more difficulties because the parties to the dispute have to justify politically their
openness to mediation while trying to save face.40

C. Behavioral Law and Economics Approach
This section introduces the theoretical framework of the article. The behavioral law and
economics approach depart from the standard economic theory of behavior. The decision to nego-
tiate or to go to court has been consistently predicted by classic economics to follow a rational cost
and benefit assessment whereas behavioral law and economics introduce the notion of biased
disputants whose assessment may be affected by cognitive shortcomings. Subsequently, this
assessment is applied to the framework of international disputes accordingly.

I. Background of Behavioral Law and Economics

The behavioral law and economics approach signifies a departure from the standard economic
theory of the homo economicus who operates in line with cost and benefit functions and

36Merrills, supra note 9, at 8.
37Menkel-Meadow, supra note 4.
38See Carrie Menkel-Meadow & Harold I. Abramson, Mediating Multiculturally: Culture and the Ethical Mediator,

in MEDIATION ETHICS: CASES & COMMENTARIES 305-338 (Ellen Waldman ed., 2011); see also, Carrie Menkel-Meadow,
TheManyWays of Mediation: The Transformation of Traditions, Ideologies, Practices and Paradigms, 11 NEGOT. J. 217 (1995).

39Michael J. Greig & Paul F. Diehl, The Peacekeeping-Peacemaking Dilemma, 49 INT’L STUD. Q. 621, 623 (2005).
40Merrills, supra note 9.
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under strict monetary constraints.41 According to the traditional law and economics literature, an
individual will comply with the law as long as the benefits of compliance outweigh the costs of
non-compliance.42 The literature stream of behavioral law and economics43 introduces the notion
of cognitive shortcuts44 or rules of thumb45 that affect the strict cost and benefit calculations of an
individual.

These mechanisms, also known as heuristics, are employed by individuals when facing
demanding and complex decisions. Heuristics are not per se negative since they serve to relieve
the human cognitive system from unnecessary functions,46 though, their application may lead to
systematic errors in one’s behavior. To err is human, yet the standard economic theory assumes
that people will not err in the pursuit of maximizing their goals while weighing the costs and
benefits of each action. Individuals must be biased in their reasoning, thinking or decision-making
for an error to result.47 This means that heuristics cultivate certain biases that may or may not
affect the judgment and decision-making of humans in departing from optimal behavior.

II. Standard Economic Theory in the Context of Disputes

Before discussing the decision-making biases in the international dispute resolution context, it is
necessary to examine the law and economics predictions of the disputants’ behaviors.

It is hypothesized48 that a party to a conflict will only settle for an amount that it values equal or
higher than the expected litigated outcome. To evaluate the expected outcome, the claiming party will
have to calculate the probability of winning the claimed amount, add the probability of losing in court
and subtract the total costs of going to court. Inversely, the rational defending party will calculate the
reversed function, i.e. the probability of paying the full claimed amount in addition to the probability
of winning the case and not paying minus the total litigation costs. After these calculations, a
bargained settlement between the two disputants is possible if there is a price range between the lowest
amount that the potential plaintiff can accept and the highest amount that the potential defendant
may offer, also known as the zone of possible agreement (“ZOPA”). The lowest and highest price
points are dictated by the expected outcome that the disputants may alternatively receive in court.

Standard economic theory has predicted two economics related reasons for negotiation failure,49

namely imperfect information50 and risk of opportunistic behavior and strategic bargaining.51

41See Russell B. Korobkin & Thomas S. Ulen, Law and Behavioral Science: Removing the Rationality Assumption from Law
and Economics, 88 CALIF. L. REV. 1051, 1055 (2000).

42For an overview of the compliance theory in international law and the role of rewarding, see Anne van Aaken & Betül
Simsek, Rewarding in International Law, 115 AM. J. INT’L L. 195 (2021).

43See Amos Tversky & Daniel Kahneman, Judgement under Uncertainty: Heuristics and Biases, 185 SCIENCE 1124 (1974). The
identification quest of heuristics started with the seminal work of Tversky and Kahneman in 1974 where they identified the first
three types, for instance availability, representativeness, and adjustment/anchoring. Availability refers to the situation where the
individual assesses the frequency or the probability of an event taking place based on the ease that such event instances can come
in mind. The representativeness heuristic is activated whenever probabilities of event A occurring are assessed based on the
similarity and resemblance of event B to event A. Lastly, adjustment and anchoring are observed when individuals are affected
in their estimations by values specifically adjusted or by various starting points that lead to different results.

44ALLEN NEWELL & HERBERT A. SIMON, HUMAN PROBLEM SOLVING (1972)
45Tversky & Kahneman, supra note 46.
46MAX H. BAZERMAN & DAN A. MOORE, JUDGEMENT IN MANAGERIAL DECISION MAKING (2009)
47Tversky & Kahneman, supra note 46.
48See for the theory of litigation, Steven Shavell, Economic Analysis of Litigation and the Legal Process, NBER Working

Papers 9697 (2003); Jennifer K. Robbennolt, Litigation and Settlement, in THE OXFORD HANDBOOK OF BEHAVIORAL

ECONOMICS AND THE LAW 623–42 (Eyal Zamir & Doron Teichman eds., 2014); ROBERT COOTER & THOMAS ULEN, AN

ECONOMIC THEORY OF THE LEGAL PROCESS IN LAW AND ECONOMICS 382-418 (2012).
49For detailed account, Robbennolt, supra note 48.
50Lucian A. Bebchuk, Litigation and Settlement under Imperfect Information, 15 RAND J. ECON. 404 (1984)
51Robert Cooter Stephen Marks & Robert Mnookin, Bargaining in the Shadow of the Law: A Testable Model of Strategic

Behavior, 11 J. LEGAL STUD. 225 (1982).
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The behavioral theory predicts that any heuristic employed by the disputing parties in order to calcu-
late the expected outcome in court could potentially lead to a biased assessment.52 In turn, this assess-
ment might minimize the ZOPA so that parties cannot successfully negotiate, and go to court
instead.53 Lastly, a separate factor that may influence the disputants’ expectations is their counsel,
who, according to studies,54 can also suffer from biased judgment regarding the potential litigated
outcome.

III. Applying Standard Economic Theory to the Context of International Disputes

As discussed above, the context of international disputes differs to a certain extent from that of
civil and domestic disputes. It is not always possible to make good on the threat of a day in court,55

especially in territorial or human rights disputes. On the other hand, the situation is different for
international economic disputes, where subsequent arbitration or forum-adjudication is often
foreseen as part of the pertinent treaty or investment/trade agreement.

This section of the article expands the standard economic theory of the behavior of litigants when
facing a dispute. For international disputants, the alternative to a negotiated settlement is either a
mutually accepted formal mode of dispute resolution, be it arbitration, adjudication, or the continu-
ation of the conflict. In essence, the disputing party will only settle for an agreement that is equal or
higher valued than either the expected outcome of a formal dispute resolution process, including the
relevant costs of the process, or the benefits minus the costs of the continuation of the conflict.

As for the adjudication alternative, the costs and benefits are similar to the theorized model of
litigation. When it comes to the conflict continuation alternative, the relevant benefits may be
linked with reputation,56 exertion of power and monetary gains. The costs could include costs
of armed conflict, costs of reparations for losing the conflict, or even economic sanctions57

by the international community. Again, the perception of the costs and benefits as well as the
probabilities of the expected outcomes can be influenced, according to the behavioral approach,
by heuristics and biases so that negotiations fail, and settlement is not pursued. These specific
biases embedded in the negotiation context are analyzed in the next part.

D. Behavioral Biases in a Negotiation Context
The negotiation setting is critical as all participants present their views, preferences and demands
referring to the emerged dispute. In legal disputes specifically, i.e., in disputes where parts of the
dispute concern legal provisions in the law or in a contract, negotiation is considered the pre-trial
stage. This is not necessarily the same for international disputes, as for instance border disputes or
intrastate conflicts may lead to violent means of resolution or simply make it impossible for the
parties to sit at the bargaining table altogether.

52Jeffrey Rachlinski, The Psychological Foundations of Behavioral Law and Economics, Cornell Law Faculty Publications 829
(2011).

53Parties to a negotiation are boundedly rational, very emotional, lack perfect information on the other party’s preferences,
strategies and behaviors. See Lax &Sebenius supra note 1.

54SeeHolger Spamann, Lawyers’ Role-Induced Bias Arises Fast and Persists Despite Intervention, 49 J.LEGAL STUD. 46 (2019)
(shows that law students developed self-serving bias in an experimental setting); Zev J. Eigen & Yair Listokin, Do Lawyers
Really Believe Their Own Hype, and Should They? A Natural Experiment, 41 J. LEGAL STUD. 239 (2012) (they presented
similar results for longer periods of exposure to one-sided representation by law students after mock trials); see also
Andrew J. Wistrich & Jeffrey J. Rachlinski, How Lawyers' Intuitions Prolong Litigation, 86 S. CAL. L. REV. 571 (2013).

55See, e.g. ROBERT E. SCOTT & PAUL B. STEPHAN, THE LIMITS OF LEVIATHAN (2006).
56James D. Fearon, Domestic Political Audiences and the Escalation of International Disputes, 88 AM. POL. SCI.

REV. 577–592, 580 (1994) (on audience costs and diplomacy humiliation).
57For a critical overview of economic sanctions in international relations, see e.g. James Mayall, The Sanctions Problem in

International Economic Relations: Reflections in the Light of Recent Experience, 60 INT'L AFF. 631 (1984).
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This article distinguishes for the first time in the literature58 between two different categories of
biases in the negotiation context, first, biases when deciding to enter negotiation, and second,
biases during negotiations. This distinction is justified because it considers the extended options
a disputant has, namely, to avoid the resolution of the conflict, negotiate with the other side, or
pursue a formal adjudicatory process.

The first category refers to the decision a disputant faces between entering negotiation or following
a different route, be it litigation or continuation of the conflict. An erred assessment of the expected
outcomemay drive a disputant to ignore negotiation initiatives and continue with litigation or prolon-
gation of the conflict. Consequently, the first category incorporates all behavioral biases that operate on
the prediction of outcomes. The second category describes what happens during the decision-making
process at the negotiation table. Because opposing disputants have to come to a mutual decision, the
complexity59 and thus the susceptibility to cognitive biases60 increases. In this category, the analysis
deals with behavioral biases which occur when one is faced with a hostile opponent or with a less than
optimal offer. Disputants apply differently heuristics in these two different decision-making settings
and thus, different cognitive biases emerge.61 The following analysis focuses on the biases found in
these two different settings62 and is supported by experimental findings.63

I. Biases When Deciding Whether to Enter Negotiation

1. Conjunction Fallacy
The conjunction fallacy is attributed to two different heuristics, the adjustment and anchoring
heuristic64 and confirmation heuristic.65 It describes the wrong belief that the probability of the occur-
rence of an event composed of two independent events, conjunctive is higher than the probability of
the occurrence of one of the independent events. Consequently, individuals tend to overestimate the
probabilities of conjunctive events such as winning in court and underestimate the probabilities of
disjunctive events such as the chain of actions66 leading to the positive judgment of the lawsuit.

2. Insensitivity to Predictability
The insensitivity to predictability is linked with the representativeness heuristic67 and refers to the
situation where the probabilities of an event happening are only assessed by considering the favor-
able information and evidence.68 In other words, a disputant assesses the stakes of winning in

58This distinction is not clear in the literature on negotiation biases, as most authors deal with biases at the bargaining table.
59Bazerman & Moore, supra note 49.
60Andrea Caputo, A Literature Review of Cognitive Biases in Negotiation Processes, 24 INT’L J. CONFLICT MGMT 374 (2013)
61Id at 375.
62If a bias is found to belong to both categories, it means that it operates both on the prediction decision and the decision to

accept or decline an offer at the bargaining table.
63Experimental research on behavioral biases has been developing since the 1970s, first as part of the psychology field and

later as part of the economics and law and economics fields, see Albert Hastorf & Hadley Cantril, They Saw a Game; A Case
Study., J. ABNORMAL SOC. PSYCHOL. 129 (1954); David Messick & Keith Sentis, Fairness and Preference, 15 J. EXPERIMENTAL

SOC. PSYCHOL. 418 (1979). The introduction of the bargaining or negotiating framework appeared later in the 1980s and 90s,
see Alvin Roth & J. Keith Murnighan, The Role of Information in Bargaining: An Experimental Study, 50 ECONOMETRICA 1123
(1982); John Kagel, Chung Kim & Donald Moser, Fairness in Ultimatum Games with Asymmetric Information and
Asymmetric Payoffs, 13 GAMES AND ECON. BEHAV. 100 (1996).

64Tversky & Kahneman, supra note 46.
65Caputo, supra note 63.
66These events are the admission of the lawsuit, the confirmation of the legal basis, the acceptance of evidence, the evidence

confirming the claims and the full requested amount being awarded.
67For a full account of experimentation with representativeness heuristics, see Mohammed AlKhars Nicholas

Evangelopoulos, Robert Pavur & Shailesh Kulkarni, Cognitive Biases Resulting From the Representativeness Heuristic in
Operations Management: An Experimental Investigation, 12 PSYCHOL RES. BEHAV. MGMT 263 (2019).

68Tversky & Kahneman, supra note 46.
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lawsuit by only seeing the favorable evidence and ignoring the other side’s arguments and respec-
tive evidence. In sum, this bias increases the optimism of disputants and will likely induce them to
make a risk-prone choice based on a false probability assessment. The absence of arguments or
information from the other side is common in international disputes, caused by hostile feelings
and avoidance of channeling information to the other side.

3. Insensitivity to Base Rates
Another bias that stems from the representativeness heuristics is the so-called insensitivity to the
base rate. Due to this bias, one ignores the past frequency or probability of an event happening and
instead, bases the future frequency on irrelevant information.69 For instance, a disputant may be
influenced by the fact that a similar conflict has recently been resolved in a way favoring its side
and does not consider the base rate of winning to losing lawsuits in that specific court or regarding
the type of dispute. This bias in particular can lead to worse outcomes in the international
community, as the examples of dispute resolution are scarcer and therefore, do not offer a suffi-
cient sample size to deduce predictability.

4. Illusion of Validity
The illusion of validity bias looms whenever there are enough correlated input facts that seem to
lead to the desired outcome. The accumulation of more input information relevant to each other
increases the confidence that the outcome will be achieved.70 The illusionary validity bias occurs
whenever a party to a conflict which has acquired many pieces of evidence, yet of low predictive
validity becomes more confident that they will win in trial and does not consider other evidence
that may decrease the probabilities of the desired win.71

5. Confirmation Trap
Falling into a confirmation trap describes the bias present in individuals who are primed to search for
and believe only in favoring information. Unlike the insensitivity to predictability, the confirmation
bias does not incorporate a probabilistic assessment and solely refers to the preparation before an
uncertain event. The relevant scenario of this bias could be that a party to a dispute actively seeks
and believes only the evidence that confirms their legal standing. Additionally, they might believe the
legal interpretation and facts that their legal advisor presents only if they align with their demands
and position.72 The non-confirming facts are not part of the investigation and fact-collection of the
disputant. In this way, they are trapped in a positively reinforcing environment that wrongly seems to
promise a sure win in upcoming litigation or a successful continuation of the conflict.

6. Framing
When faced with a risk, framing it as a potential gain or a potential loss can shift the risk preferences
of the individual accordingly. Prospect theory relates that if a value is framed as an expected gain,
people will choose the more risk-averse option, i.e., the option that secures lower stakes and lower
gains.73 Reversely, if the same value is framed as an expected loss, people will opt for the more risk-
loving option, one of higher stakes and higher loss. In the context of legal disputes, there is a natural
framing depending on the position of each disputant as plaintiff or defendant. Plaintiffs usually

69Maya Bar-Hillel, The Base Rate Fallacy Controversy, 16 ADVANCES IN PSYCHOL. 39 (1983)
70Tversky & Kahneman, supra note 46.
71Robyn Dawes, Clinical Versus Actuarial Judgment, 243 SCIENCE 1668 (1989); Dale Griffin & Amos Tversky, TheWeighing

of Evidence and the Determinants of Confidence, 24 COGNITIVE PSYCHOL. 411, 431 (1992).
72Wistrich & Rachlinski, supra note 57.
73Daniel Kahneman & Amos Tversky, Prospect Theory: An Analysis of Decision under Risk, 47 ECONOMETRICA 263 (1979).
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expect potential gains while defendants expect potential losses, making the former seek a safe settle-
ment and the latter object to negotiations and seek the highest risk option.74

7. Focalism
The tendency of a person to focus exclusively on the occurrence of one of equally likely alternative
scenarios is called focalism.75 If affected by focalism, disputants might focus solely on the event of
winning the trial or the dispute so that they are not interested in joining a negotiation with the
perspective of settling on a mutually beneficial agreement.

II. Biases During Negotiation

The biases that are recurring in negotiation environments have been systematized in a more
consistent way. 76 Nevertheless, there is still room to apply this systematization of biases in nego-
tiation on the international disputes’ framework.

1. Anchoring
Negotiations deal with the reservation prices of the opposing sides.77 In general, anchors act as
primers in that they are easily retrievable numerical information that the mind of the negotiator
resorts to when faced with a complicated question.78 Consequently, the initial asking price of one
of the disputants may greatly influence the final value of the settlement.79 Research confirms the
large effect of anchors during negotiation in many experimental settings.80 The anchoring bias can
affect either the final value of the settlement or the reservation prices81 of each of the parties. As a
result, sophisticated parties that are aware of the anchoring bias may opportunistically boost their
asking prices as a means to achieve more gains in a settlement.

2. Framing
During bargaining, offers and counteroffers may include trade-offs, distributional and integrative
effects82 between the negotiators. Framing a choice as yielding gains or losses can influence the

74Margaret Neale & Max Bazerman, The Effects of Framing and Negotiator Overconfidence on Bargaining Behaviors and
Outcomes, 28 ACADEMY MGMT J. 34 (1985).

75Justin Kruger & Jeremy Burrus, Egocentrism and Focalism in Unrealistic Optimism (and Pessimism), 40 J. EXPERIMENTAL

SOC. PSYCHOL. 332, 336 (2004).
76See for instance, Bazerman & Moore, supra note 49; DEREK KOEHLER & NIGEL HARVEY, BLACKWELL HANDBOOK OF

JUDGMENT AND DECISION MAKING (2004); GIDEON KEREN, PERSPECTIVES ON FRAMING (2011); Caputo, supra note 63.
77The term reservation price was first introduced by Raiffa in 1982. It refers to the traditional setting of a negotiation

between a buyer and a seller where the reservation price of the first is the highest price at which he/she would buy, and
the reservation price of the latter is the lowest price at which he/she would sell. See HOWARD RAIFFA, THE ART AND

SCIENCE OF NEGOTIATION (1982).
78An anchor is an arbitrarily chosen reference point which is found to affect the estimated valuation price even when

provided without context or information. See Henrik Kristensen & Tommy Gärling, Anchoring Induced Biases in
Consumer Price Negotiations, 23 J. CONSUM. POL’Y 445, 447 (2000).

79Henrik Kristensen, & Tommy Gärling, Determinants of Buyers’ Aspiration and Reservation Price, 18 J. ECON.
PSYCHOL.487 (1997).

80Ilana Ritov, Anchoring in Simulated Competitive Market Negotiation, 67 ORG. BEHAV. HUM. DECISION PROCESSES, 16
(1996); Linus Wilson, Anchoring Bias in TARP Warrant Negotiations, 8 J. ECON. & BUS. 32 (2012) (he tested the same bias
in real negotiation setting).

81For the definition of the term, Raiffa, supra note 80.
82Marina Stoshikj, Integrative and Distributive Negotiations and Negotiation Behavior, 6 J. SERVICE SCI. RES. 29, 37-41

(2014) (distributional negotiations is when the participants negotiate in order to achieve the maximum personal gain from
the transaction whereas integrative negotiations focus on common ground and mutually satisfied solutions).

German Law Journal 385

https://doi.org/10.1017/glj.2022.21 Published online by Cambridge University Press

https://doi.org/10.1017/glj.2022.21


attitude of the decision-maker and their respective risk preferences. It has been found83 that posi-
tively framed negotiating parties exhibit more cooperative behavior than negatively framed ones.
The parties tend to accept more offers, settle with a higher propensity, and agree with a higher
likelihood to mutually beneficial deals. However, a bargaining setting usually has both negatively
and positively framed disputants who expect either gains or losses. Together with exacerbated risk
preferences, such a negotiation may lead to break-off or a less than optimal mutual agreement.84

One example is that risk-loving, yet negatively framed parties do not seek a high loss agreement.
When they are faced with risk-averse counterparties, they take advantage of the latter’s wish for a
secure low gain agreement.85

3. Information Selection
The information selection bias occurs when an individual is influenced by their informational set
which they have previously isolated as relevant.86 The process of selecting specific information can
be driven by accessibility, the evaluation of this information as important, or ignorance. As a
result, disputants may select and rely on a narrower set of important information when negoti-
ating, rather than being able to understand and consider a broader range of alternatives or oppor-
tunities. Coupled with an opportunistic withholding of valuable information, the information
selection bias compromises a mutually beneficial agreement.

4. Status Quo
The status quo bias is the general tendency of individuals to maintain the current state of affairs
with their decisions. This bias is mainly responsible for individuals conforming to default options
rather than actively changing an option. Apart from the transaction costs foregone, it seems that
people value preserving the status quo by accepting a widely accepted option.87 This preference
could also become relevant in a bargaining situation. A person suffering from status quo bias
might accept a less than optimal agreement if convinced that it constitutes a widely accepted
default option.

5. Emotion and Cognition Collision
Every individual is sometimes affected by their emotional state, state of fear, shock or excitement.
Overloading oneself with the additional task of decision-making during an emotional state is
said88 to inhibit System 2 from taking over the more difficult decisions and thus allowing

83Max Bazerman, Thomas Magliozzi & Margaret Neale, Integrative Bargaining in a Competitive Market, 35 ORG. BEHAV.
HUM. DECISION PROCESSES 294 (1985); Margaret Neale & Max Bazerman, The Effect of Externally Set Goals on Reaching
Integrative Agreements in Competitive Markets, 6 J. ORG. BEHAV. 19 (1985); Margaret Neale, Vandra L. Huber & Gregory
B. Northcraft, The Framing of Negotiations: Contextual Versus Task Frames, 39 ORG. BEHAV. HUM. DECISION PROCESSES
228 (1987); See also William Bottom & Amy Studt, Framing Effects and the Distributive Aspect of Integrative Bargaining,
56 ORG. BEHAV. HUM. DECISION PROCESSES 459 (1993) (they report that positively framed negotiators reach more integrative
settlements).

84For a general account of framing in international law, see Anne van Aaken & Jan-Philip Elm, Framing in and Through
International Law, in INTERNATIONAL LAW’S INVISIBLE FRAMES – SOCIAL COGNITION AND KNOWLEDGE PRODUCTION IN

INTERNATIONAL LEGAL PROCESSES (Andrea Bianchi & Moshe Hirsch eds., 2021).
85Lax &Sebenius supra note 1.
86Caputo, supra note 63; Bazerman & Moore, supra note 49.
87Russell Korobkin, Inertia and Preference in Contract Negotiation: The Psychological Power of Default Rules and Form

Terms, 51 VAND. L. REV. 1583, 1587-88 (1998), William Samuelson & Richard Zeckhauser, Status Quo Bias in Decision
Making, 1 J. RISK & UNCERTAINTY 7, 8 (1988).

88See Daniel Kahneman, A Perspective on Judgment and Choice: Mapping Bounded Rationality, 58 AM. PSYCHOLOGIST 697,
697–720 (2003). Another insight on the role of emotions is expressed by many authors is that positive emotions and dispo-
sition lead to greater reliance on heuristics. See Lauren Alloy & Lyn Abramson, Judgment of Contingency in Depressed and
Nondepressed Students: Sadder But Wiser? 108 J. EXPERIMENTAL PSYCHOL. 441 (1979).
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System 189 to automatically approve or reject certain options without proper consideration. Such a
situation is not foreign to negotiation where parties are usually antagonistic and emotionally
affected by facing their opponent and bargaining with them. If a decision in negotiation is made
under emotion and cognition collision i.e., when the emotional side and the cognitive side of the
brain collide, it is likely that the decision-maker would revoke the decision thus taken after more
careful reasoning.90

6. Reactive Devaluation
One specific emotional bias, part of the affect heuristic, is the reactive devaluation bias.91 This bias
leads to rejecting an initially desirable offer or concession92 and is caused by four alleged different
reasons,93 two of which belong to more strategic thinking and two belong to strictly behavioral
biased thinking. As for the first category, reactively devaluating an offer could happen due to a lack
of private information that may make an offer appear desirable or due to perceiving the offer as a
signal of further bargaining potential. With regard to the strict behavioral reasons, reactive devalu-
ation can occur due to a malevolent utility function that makes the offeree have antagonistic and
spiteful feeling against the offeror. A second behavioral reason for reactive devaluation can be the
impression that “available states of the world are simply less alluring than the unachievable or the
uncertain”.94

The individual suffering from this bias devaluates the offer made by the opposite side as a reac-
tion to them being opponents in a subjective manner. By lowering the value of every offer or agree-
ment term, the reservation value of the parties increases drastically so that no common ground for
settlement exists. Experimental findings on reactive devaluation during bargaining tend to prove
the existence of this bias.95 Though, these studies are limited due to the difficulty in understanding
the channel of behavior that is activated.

7. Self-serving bias
The vast majority of experiments with biases in negotiating settings deal with the self-serving bias, as
it is endemic in “morally ambiguous settings in which there are competing focal points.”96 Parties
maintain their roles as plaintiff-defendant, victim-tortfeasor, employer-employee, or government-
group with sovereign demands during a negotiation process. Consequently, the parties are influ-
enced by the nature of their roles as they tend to assess choices and decisions according to their
role’s threshold.97 The same holds true for negotiating parties when exchanging offers.

89DANIEL KAHNEMAN, THINKING FAST AND SLOW (2013) (Kahneman contributes to the literature that the human brain has
two operating systems; System 1 acts automatically and responds unconsciously to exogenous events whereas System 2 is
responsible for slow, rational thinking and logical assessment before taking decisions).

90Caputo, supra note 63.
91Lee Ross, Reactive Devaluation in Negotiation and Conflict Resolution in BARRIERS TO CONFLICT RESOLUTION (Kenneth

Arrow et al. eds., 1995).
92Russell Korobkin, Psychological Impediments to Mediation Success: Theory and Practice, 21 OHIO ST. J. DISP. RESOL. 281

(2006).
93Russell Korobkin & Chris Guthrie, Psychological Barriers to Litigation Settlement: An Experimental Approach, 93 MICH. L.

REV. 107 (1994); Korobkin, supra note 95.
94Korobkin, supra note 95.
95Korobkin and Guthrie, supra note 96; Lee Ross & Constance Stillinger, Barriers to Conflict Resolution, 7 NEGOTIATION J.

389, 392 (1991).
96THOMAS SCHELLING, THE STRATEGY OF CONFLICT (1960).
97Linda Babcock, George Loewenstein, Samuel Issacharoff & Colin Camerer, Biased Judgements of Fairness Bargaining,

85 AM. ECON. REV. 1337 (1995); Svenja Hippel & Sven Hoeppner, Biased Judgements of Fairness Bargaining:
A Replication in the Laboratory, 58 INT’L REV. LAW & ECON. 63 (2019) (both the initial and the replicating experimental
designs assigned specific roles to the subjects which influenced their perceptions of fair and unfair offers as well as the
likelihood of winning or losing in trial).
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Self-serving bias leads98 to bargaining impasse for various reasons. The first instance of self-serving
bias is when a party to a dispute interprets one’s position in a favoring or self-serving way so that its
reservation values are conflated with this belief99 and no common ground for a ZOPA is possible. The
self-serving bias can also affect one’s fairness perception in the sense that believing one’s position to
be the only objectively fair one will create suspicion of the other side’s offer,100 viewed as less than fair,
or even aggressive. As a result, negotiating parties will never accept an offer deemed less than their
own self-served belief of fair.101 The literature confirms that self-serving bias exists in an experimental
setting with negotiation102 and that it creates bargaining impasses.103

8. Overconfidence
This term is used in everyday life and signals the attitude of someone that believes strongly in
oneself, in one’s judgment and abilities. Overconfident individuals are convinced that they are
rarely mistaken, which can lead to inefficient outcomes, when present in negotiation settings.104

In fact, overconfident negotiators105 tend to insist on their initial positions and avoid conces-
sionary moves. Alternatively, overconfident parties may fear the scenario of losing face during
a negotiation, which makes them reject even small concessions.

9. Fixed-pie Error
The fixed-pie error106 concerns one party’s perceptions of the opposite party and their respective
demands, beliefs and interests in the negotiated prize. It is activated when one party expects the
opposition to share similar priorities, demands and perceptions on the disputed matter. This
shortsightedness can lead to a less than optimal agreement if the fixed-pie erring party ignores
potential opportunistic behaviors by the other party. This bias can be accentuated if the parties
belong to different cultures, as cultural background can deepen the communication gap while
increasing the probability of having various negotiation expectations and attitudes. Even without
tactics and opportunism, a party with a fixed-pie bias may agree with terms that seem fair to them
and satisfy their priorities without further exploring room for potential gain.107

98Linda Babcock & George Loewenstein, Explaining Bargaining Impasse: The Role of Self-Serving Biases, 11 J. ECON.
PERSPECTIVES 109 (1997).

99Peter Kriss George Loewenstein, Xianghong Wang & Roberto A. Weber, Behind the Veil of Ignorance: Self-serving Bias in
Climate Change Negotiations, 6 JUDGEMENT AND DECISION MAKING 602 (2011); Leigh Thompson & George Loewenstein,
Egocentric Interpretations of Fairness and Interpersonal Conflict, 51 ORG. BEHAV. HUM. DECISION PROCESSES 176 (1992).

100There is rich literature in psychology showing that fairness is also directed towards other parties’motives too and not just
their offers during negotiation. See Kagel, supra note 66.

101George Loewenstein, Leigh Thompson &Max Bazerman, Social Utility and Decision Making in Interpersonal Context, 57
J. PERSONALITY & SOC. PSYCHOL. 426 (1989).

102George Loewenstein, Samuel Issacharoff, Colin Camerer & Linda Babcock, Self-Serving Assessments of Fairness and
Pretrial Bargaining, 22 J. LEG. STUD. 135 (1993) (they employed a legal dispute setting, biased subjects with role assignment
and asked them to bargain an out of court settlement. The results showed that the bigger the self-serving bias demonstrated in
the prior stage, the less likely the subjects settled).

103Babcock et al., supra note 100. In order to establish causality between self-serving bias and bargaining impasse, the
authors employed the same experimental setting as in Loewenstein et al., ibid but added a control treatment that was assigned
roles after reading the materials and immediately before bargaining in order to establish the magnitude of the bias’s influence
on bargaining. Their results confirmed their hypothesis because the subjects in the control, non-biased, showed greater
likelihood of voluntary settlement.

104Roderick Kramer, Elizabeth Newton & Pamela Pommerenke., Self-enhancement Biases and Negotiator Judgment: Effects
of Self-esteem and Mood, 56 ORG. BEHAV. HUM. DECISION PROCESSES 110 (1993); Neale and Bazerman, supra note 77.

105Neale & Bazerman, supra note 77.
106For more detailed accounts, see Bazerman & Moore, supra note 49; LAX & SEBENIUS, supra note 1; Michele Gelfand &

Sophia Christakopoulou, Culture and Negotiator Cognition: Judgment Accuracy and Negotiation Processes in Individualistic
and Collectivistic Cultures, 79 ORG. BEHAV. HUM. DECISION PROCESSES 248 (1999).

107LAX & SEBENIUS, supra note 1.; Raiffa, supra note 80.
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E. Mediation as a Debiasing Tool
The previous section concluded that cognitive infringements that prevent parties from realizing
the common ground of agreement produce weaker settlements. Selected biases were analyzed in
connection to the international dispute setting and the corresponding choice of the disputant. This
section explores whether these biases can be reduced with the help of the mediation process.

I. Theory of Debiasing Tools

The existence of systematic and consistent biases during decision-making has not left legislators
and policymakers uninterested. There is an ever-growing attempt to tackle biased behaviors with
various techniques and tools. Law, being one of the major drivers of human behavior, is consid-
ered a debiasing tool108 according to two different approaches. The first approach is to construct
legal rules that induce behaviors immune to biases.109 The second approach is departing from a
paternalistic tendency of imposing the optimal legal rule and behavior. Instead, it relies on smartly
designed legal rules that operate directly on the errors allowing for error minimization without the
corresponding choice deprivation.

Another relevant distinction110 that offers a comprehensive guide with tools for all types of
judgment and cognitive biases is between debiasing/modifying the decision-maker111 and
debiasing/modifying the environment where the decision process takes place. As for the tech-
niques used for debiasing the decision-maker, they include education, training, use of decision
analysis and models as well as checklists. Conversely, the modification of the decision-making
environment requires either economic levers or nudges. Economic levers consist of economic
incentives to induce smart choices as well as accountability rules and information provisions
to inform on social norms. Nudges, apart from switching the default option, can be separated
into categories based on their function.112

These techniques and tools are generally applicable to all decision-making biases and are not
context- and bias-specific.113 Bazerman and Moore114 documented a series of biases found in
negotiation settings and proposed strategies to overcome the decision-making pitfalls during
negotiation.115 Some of these strategies are decision analysis tools in order to correct departures from
the expected utility, acquiring expertise to aid with the decision, following a stricto sensu debiasing
training,116 analogical thinking, taking an outsider’s view, and understanding biases in others.

108Christine Jolls, Behavioral Law and Economics in BEHAVIORAL ECONOMICS AND ITS APPLICATIONS 115–56 (Peter Diamond
and Hannu Vartiainen eds., 2007); Christine Jolls & Cass Sustein, Debiasing Through Law, 35 J. LEG. STUD. 199 (2006).

109Jolls, supra note 11 (focuses on three main sources of biases, namely bounded rationality, bounded will power and
bounded self-interest. Bounded rationality includes, according to her, judgement errors and departures from the expected
utility theorem).

110Jack Soll, Katherine Milkman & John Payne, A User’s Guide to Debiasing, in THE WILEY BLACKWELL HANDBOOK OF

JUDGEMENT AND DECISION MAKING 924–51 (Gideon Keren and George Wu eds., 2013).
111Soll et al., supra note 113 (many biases are linked with narrow thinking of the individual which could be overcome with

the following steps and tools; provision of alternatives, prospective hindsight to deal with optimism, dialectical bootstrapping
to improve judgmental accuracy and time unpacking to accurately assess uncertainty).

112Some of the functions are nudges that kindly shape information, for example metric transformations, kind
representations, smart disclosure, nudges that induce reflection, for example planning prompts, forced breaks, active choices
and checklists and nudges that induce future-focused thinking, for example in advance choice, pre-commitment, temptation
bundling.

113Richard Larrick, Debiasing, in BLACKWELL HANDBOOK OF JUDGMENT AND DECISION MAKING 316–37 (D. Koehler &
N. Harvey eds., 2004).

114Bazerman & Moore, supra note 49.
115Bazerman & Moore, supra note 49 at 179 (they propose an unfreezing-change-refreezing debiasing strategy for

managers-negotiators).
116BARUCH FISCHOFF, DEBIASING IN JUDGEMENT UNDER UNCERTAINTY: HEURISTICS AND BIASES (Daniel Kahneman et al.,

eds., 1982) first came up with a debiasing training that consisted of the following steps: A) warning about potential biases; B)
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II. Can the Process of Mediation Effectively De-bias?

Some of the proposed debiasing techniques could be successfully employed in combatting the two
different types of biases present in negotiation. It also becomes apparent that most of these tech-
niques require an unbiased individual that can help the biased negotiators to apply them and,
subsequently, monitor the debiasing process as well as provide relevant feedback. A potential limi-
tation of some debiasing techniques is that the domain of international law does not welcome
mandatory legal modifications or the introduction of nudges due to a lack of enforcement and
consent.117 Against this background, I introduce the notion that a mediation environment with
the presence of a third-party neutral is a situation that can accommodate many debiasing tech-
niques for biased international disputants.118

Findings of experimental literature allude to mediation being an effective mechanism to
counter biases and negotiation failure. Framed persons seemed to minimize their framing
behavior when asked to provide a rationale for behaving in a specific way.119 The same holds true
for self-served persons when they were asked to write down the weaknesses of their bargaining
position.120 Informing subjects about the existence and function of the bias did not have a major
effect in practice.121 Similarly, one can tackle overconfidence122 by questioning one’s judgment,123

giving contradicting arguments or considering the opposite scenario.124 More recent research125

shows that micro-interventions in the form of simpler questions such as “Why” and “How certain
am I” do not yield any significant outcome. In contrast, some voices in the literature126 propose the
use of Bayesian networks as decision aids.127

III. Four Debiasing Features of Mediation

In the next subsections, four mediation features are examined with regard to their potential to
remove biased decision-making in international disputes: the party autonomy, the private caucus,
the enforceability of the agreement and the role of the mediator i.e., the tools and methods they
can use to remove bias.

describing the direction that the biases will take; C) giving relevant feedback, and; D) providing additional training and
support in order to improve one’s judgement.

117Scott & Stephan, supra note 58.
118For similar theories, see Haksoo Ko, On the Role of Mediator: A Behavioral Law and Economics Perspective, 17 ASIA PAC.

L. REV. 195 (2009); Korobkin, supra note 95; Robert Baruch-Bush, What Do We Need a Mediator For?: Mediation's Value-
Added" for Negotiators, 12 OHIO ST. J. DISP. RESOL. 1 (1996); Donald Philbin Jr., The One Minute Manager Prepares for
Mediation: A Multidisciplinary Approach to Negotiation Preparation, 13 HARV. NEGOT. L. REV. 249 (2008).

119Max Bazerman & John Carroll, Negotiator Cognition in RESEARCH IN ORGANIZATION BEHAVIOR (L. Cummings and B.
Staw eds. 1987); DEAN PRUITT & PETER CARNEVALE, NEGOTIATION IN SOCIAL CONFLICT (1993); Leigh Thompson and R.
Hastie, Judgment tasks and biases in negotiations in RESEARCH IN NEGOTIATION IN ORGANIZATIONS (Sheppard et al., eds.
1990).

120Babcock et al., supra note 101.
121Korobkin, supra note 95 (mentioning that informing disputants in a mediation setting of the biases there are and how

they perform in one’s mind triggers interest in the participants but does not manage to alter their behavior).
122Asher Koriat, Sarah Lichtenstein & Baruch Fischhoff, Reasons for Confidence, 6 J. EXPERIMENTAL PSYCHOL. 107 (1980).
123Paul Slovic & Baruch Fischhoff, On the Psychology of Experimental Surprises, 3 J. EXPERIMENTAL PSYCHOL. 544 (1977)
124John Anderson, Acquisition of Cognitive Skill, 89 PSYCHOL. REV. 369 (1982)
125Marko Kovic, Debiasing in a Minute or Less, or Too Good to Be True? The Effect of Micro-Interventions on Decision-

Making, 1 QUALITY PSYCHOL. 220(2019)
126Mark Schweizer, De-Biasing Role Induced Bias Using Bayesian Networks, 18 LAW, PROB. & RISK 255 (2019)
127Simply put, a Bayesian network is a graphical representation of the events and their probabilities of occurring that

depend on an initial event. Id. at 259.
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a. Party Autonomy
One of the main features of mediation as an alternative dispute resolution process is
the party autonomy and the facilitation of face-to-face interaction between the disputing
parties.128 Before and during traditional negotiation talks, international state actors may be
accompanied by experts and legal advisors. The latter may enhance biases of optimism, overcon-
fidence, self-serving and confirmation trap by fueling the disputants with confirmatory informa-
tion that increases their perceived likelihood of succeeding in an upcoming trial.129

On the contrary, mediation encourages the parties to sit together and face each other, commu-
nicate directly, narrate their side of the dispute, and share their proposals, offers and alternatives.
Direct communication may be successful at allowing parties to gain a wider perspective, be
exposed to the other side’s arguments and viewpoints so that the optimism, confirmation and
self-serving bias may be decreased.

b. Private Caucus
The next feature of mediation that is relevant for debiasing is the private caucus option130

or shuttle diplomacy. It works as an intermittent with the mediator upon the request of either
side. The mediator enters a private caucus with one party where they discuss private information
and potential offers and proposals to be delivered to the other side. The private caucus is covered
by strict confidentiality and the mediator is not allowed to disclose any information shared within,
unless specifically allowed.131 Private caucuses provide the perfect setting for mediators to adjust
anchors and reframe the disputants’ views. Having a private discussion with the disputant, medi-
ators are free to re-express the information exchanged during the joint sessions in a more tailor-
made, context-specific way. Framing is one of the leading biases during negotiations, based on the
plaintiff/defendant role of the party. Thus, private caucuses allow mediators to frame the options
on the table as gains instead of perceived losses.

c. Enforceability of the Mediation Agreement
Another helpful debiasing feature of mediation is the enforceability of the agreement. Parties may
agree on terms or prices while under the influence of emotional biases or reactive devaluation. The
weak enforceability of the mediated agreement allows for a cooling-off period,132 which alleviates
the emotional distress and the heated reactions of the disputing parties. As a consequence, parties
have the opportunity to resume mediation or negotiation, or in the case that their biases led to
undesirable outcomes, can decide not to conform to the agreement without any further legal
implication.133 The same option is not available to the same degree after an obtained court ruling.

d. The Role of the Mediator
Due to their qualification and training, mediators are equipped with additional knowledge and
expertise when dealing with disputants in conflict. A mediator can be particularly helpful in
cross-border and culture-divergent negotiations.134 Cultural differences are often accountable

128J. G. Merrills, Mediation, in INTERNATIONAL DISPUTE SETTLEMENT, 26, 27–28 (2011).
129Spamann, supra note 57.
130Jennifer Brown & Ian Ayres, Economic Rationales for Mediation, 80 VIRGINIA L. REV. 323 (1994) (the authors introduce

other functions of private caucuses that significantly improve the quality and outcome of mediation, for instance by decreasing
adverse selection and moral hazard).

131Id. at 326.
132STEPHEN DOYLE & ROGER HAYDOCK, WITHOUT THE PUNCHES: RESOLVING DISPUTES WITHOUT LITIGATION (1991)
133It is important though to note that some final mediation agreements can evoke enforcement processes without the joint

consent of the parties.
134For a review of the role of mediator in intercultural conflicts, see Elizabeth Salmon Michele J. Gelfand, Ayşe Betül Çelik,

Sarit Kraus, Jonathan Wilkenfeld & Molly Inman., Cultural Contingencies of Mediation: Effectiveness of Mediator Styles in
Intercultural Disputes, 34 J. ORGANIZ. BEHAV. 887 (2013).
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for accentuating various biases in negotiation, as noted above. Hence, a mediator that can observe
and, following that, neutralize potential cultural differences may be successful at reducing the
influence of some of those biases. Yet it is important to acknowledge that mediators can also suffer
from biases while attempting to remove biases from disputants, such as the blind-spot bias135 that
allows them to understand biases in everyone else except for themselves.

A method that mediators use is the so-called reality testing or checking tool.136 A party is reality
tested when the mediator poses certain questions regarding the alternatives to the negotiation/
mediation or their views on their private interests concerning the dispute. It is considered a very
broad-reaching technique because it allows the mediator to understand from which biases both
parties suffer. Having established that, the mediators can tailor the subsequent approach so that
they successfully address most biases.

At the outset, one has to distinguish between the facilitative and evaluative mediation style at
this point.137 A facilitative mediator enables the parties to exchange views and opinions and can
reformulate subjective and emotional opinions to be more objective and clearer. In this way,
disputants experience the narration of the other party and cannot ignore the other side’s view-
point.138 These techniques could reduce phenomena of self-serving bias, information selection and
overconfidence. On a similar note, the exchange of views can drastically help the problem of fixed
pie error, i.e., the divergence of reality from private belief regarding the other party’s interests in
the negotiation. To this end, the mediator can help establish the points of convergence139 and
underline them for both parties to acknowledge.

An evaluative mediator has the ability to develop some further methods while keeping the
methods of the facilitative style in the toolbox.140 Parties are allowed, upon mutual agreement,
to ask for an evaluation of their case, i.e., their probabilities in adjudication. Hearing an outsider’s
neutral perspective may change the perceptions of the parties regarding their winning or losing
probabilities as well as the reservation values and ZOPA. 141 Biases such as insensitivity to predict-
ability, validity illusion and focalism can be greatly reduced once the mediator expresses an objec-
tive estimate. 142 Self-serving bias may also decrease since it has been found143 that listening to
reasons why the opposite side might win has a diminishing effect on this particular bias.

Similar to the self-serving bias, framing appears in situations with varying reference points.144

A study on debiasing of framing revealed that asking for one’s rationale behind deciding between a
risky and a certain choice mitigated the framing bias in their subsequent decision.145 A mediator is

135Emily Pronin, Daniel Lin & Lee Ross, The Bias Blind Spot: Perceptions of Bias in Self Versus Others, 28 PERSONALITY &
SOC. PSYCHOL. BULL. 369 (2002).

136KATHY ISAACSON, HEIDI RICCI & STEPHEN W. LITTLEJOHN, MEDIATION: EMPOWERMENT IN CONFLICT MANAGEMENT 88
(2020).

137CARRIE MENKEL-MEADOW, LELA PORTER-LOVE & ANDREA KUPFER-SCHNEIDER., MEDIATION: PRACTICE, POLICY AND

ETHICS 113–32 (2006); Nancy Welsh, All in the Family: Darwin and the Evolution of Mediation, 7 DISP. RESOL.
MAGAZINE 20 (2001); Murray Levin, The Propriety of Evaluative Mediation: Concerns About the Nature and Quality of
an Evaluative Opinion, 16 OHIO ST. J. DISP. RESOL. 267, 269 (2001); Jeffrey W. Stempel, Identifying Real Dichotomies
Underlying the False Dichotomy: Twenty-First Century Mediation in an Eclectic Regime, 2000 J. DISP. RESOL. 371, 375
(2000); John Lande, Toward More Sophisticated Mediation Theory 2000 J. DISP. RESOL. 321 (2000).

138Raiffa, supra note 80.
139See Kirsten Schroeter & Jana Vyrastekova,Does it Take Three to Make Two Happy? An Experimental Study on Bargaining

with Mediation, Center Discussion Paper No. 2003 (2003)
140Ko, supra note 121(comes up with a third mediation style, called the new evaluative approach which is targeting the

judgment biases of the parties, without attempting to impose their own views or proposals on the parties)
141LINDA SINGER, SETTLING DISPUTES: CONFLICT RESOLUTION IN BUSINESS, FAMILIES, AND THE LEGAL SYSTEM (1990).
142Loewenstein et al., supra note 105; Babcock et al., supra note 100; Don Moore & George Loewenstein, Self-Interest,

Automaticity and the Psychology of Conflict of Interest, 17 SOC. JUST. RESEARCH 189 (2004).
143Babcock et al., supra note 101.
144Korobkin, supra note 95.
145Paul Miller & N. S. Fagley, The Effects of Framing, Problem Variations, and Providing Rationale on Choice, 17 PERSON. &

SOC. PSYCHOL. BULL. 517 (1991).
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able to ask the parties for a rationale. Another way to remove bias from framing is to state that a
settlement is a certain gain whereas adjudication is an uncertain win or lose situation, especially
when one considers all the certain costs of going forward with it, including legal fees and time.

Reactive devaluation is another bias that can be corrected if the parties share their respective
offers with the mediator first so that the latter is responsible for communicating them to the other
side.146 As part of the normal responsibilities of a mediator to act as an intermediary, the commu-
nication of an offer can reduce reactive devaluation: It has been shown that in this situation,147 the
opposite side does not perceive the offer as coming from the hostile antagonist. Moreover, the
potential reactive devaluation attributed to the feeling that the other party can bargain further
can be corrected with the help of the mediator’s evaluation of the dispute.

Another role of the evaluative mediator is to propose alternative solutions upon the parties’
mutual request. This allows the mediator to tackle the anchoring and adjustment biases between
the negotiators, as they are influenced by an initial asking price or by their own reservation prices.
If the mediator proposes a different value or a different asset, parties may break free from the
anchors. In this way, the experience of the mediator can help parties enlarge the zone of possible
agreement148 and correct the fixed-pie error.

Debiasing attempts of a mediator may, however, lead to second-order errors and biases.149 For
instance, a debiasing strategy of the mediator may affect the interactional justice perceptions of the
participants to a mediation, for example, a correction of an overconfident offer may lead to a
reactional devaluation from the other side. Another limitation is that an accumulation of multiple,
differently directed biases may inhibit the mediator from debiasing the parties in an effective way.

F. Conclusion with a Normative Outlook
Following the behavioral law and economics analysis and its application to the mediation setting,
it is evident that international mediation can contribute to the successful resolution of conflicts
that would otherwise lead to negotiation impasses. Biases that may exist when deciding whether to
negotiate or to continue the conflict, for example insensitivity to predictability and base rates,
focalism and framing, can be subject to mediators’ debiasing. Furthermore, a trained mediator
can address biases occurring at the negotiation table such as anchoring, reactive devaluation
and fixed pie errors. By way of conclusion, some institutional suggestions and other fora where
the advantages of mediation could bear fruit are discussed.

First, the distinction between biases when deciding to negotiate or continue the conflict and
biases during subsequent negotiation reveals that the current modus operandi of mediation might
be taking place too little, too late. Escalation of emotions and conflict inhibits the parties’ readiness
to make concessions and increases the need for every party to save face. If mediation takes place
earlier than at a moment of crisis, it may resolve more aspects of a conflict or the conflict itself in a
permanent way. For this to be feasible, the respective institutional capacity must be in place. For
instance, a permanent UN body could be endowed with the responsibility to monitor conflicts in
escalation and propose mediation at an early stage. Alternatively, as a way to reduce information
costs and logistics, local monitoring agencies could be tasked with observing the initial stages of a
conflict and contributing with mediation approaches and tools wherever asked to.

Comparable to mediation on civil matters, ICSID or WTO could introduce a preparatory stage
where parties to an investment or trade dispute consult with a third neutral, non-adjudicating
party before going forth with the formal adjudicatory procedure. These steps would require

146Ross, supra note 94.
147Korobkin & Guthrie, supra note 96.
148Richard Larrick & George Wu, Claiming a Large Slice of a Small Pie: Asymmetric Disconfirmation in Negotiation, 93

J. PERSONALITY & SOC. PSYCHOL. 212 (2007).
149Korobkin, supra note 95.
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the broadening of international mediation rules, either with the help of treaties, UN resolutions or
soft international law. In any case, this suggestion must be coupled with some type of mediation
protocol150 and appropriate training of the mediators that can curb the limitations presented
above,151 such as varying legal and disputing cultures, consent to mediate and enforcement weak-
ness. One encouraging step in this direction is the UN Convention on International Settlement
Agreements Resulting from Mediation, adopted in December 2018.152 The so-called Singapore
Convention aspires to encourage mediation by facilitating the enforcement of international settle-
ment agreements on matters of trade.153

Second, mediation could also contribute to bias reduction during the negotiation phase for
international treaties. Environmental treaties are in the spotlight when it comes to hard negotia-
tion impasses and opt-out clauses from certain international actors. Having a mediation option
during these sessions could prove the effectiveness of the debiasing role that mediation can have.

Third and finally, establishing mediation rules and mediation fora can have an effect on
international preferences. As states’ preferences can be shaped by the setup of normative ideals,154

international disputants might be able to recognize their biases in negotiation settings and actively
seek more self-determining forms of resolving their disputes.

150Jacqueline Nolan-Haley, Self-Determination in International Mediation: Some Preliminary Reflections , 7 CARDOZO J.
CONFLICT RESOL. 277 (2005-2006).

151Wallensteen, supra note 12.
152G.A. Res. 73/198, United Nations Convention on International Settlement Agreements Resulting from Mediation (Dec.

20, 2018).
153Shouyu Chong & Felix Steffek, Enforcement of International Settlement Agreements Resulting from Mediation under the

Singapore Convention: Private International Law Issues in Perspective, 31 S. AC. L. J. 448 (2019).
154Petersen, supra note 14 at 1261.
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