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4.1 INTRODUCTION

It is an essential feature of modern company law that the shareholders are not per-
sonally liable for the debts of the company. This form of asset partitioning, often 
referred to as ‘limited liability’, fulfils a number of important functions.1 Any excep-
tion to the rule is therefore controversially discussed. In recent times, however, the 
number of exceptions seems to be increasing. An important example can be found 
in EU competition law. Under the so-called ‘single economic entity doctrine’, par-
ent companies can be held liable for competition law infringements by their subsid-
iaries. The doctrine only applies to controlling shareholders or, in the words of the 
EU Courts, to shareholders who exercised a decisive influence over the conduct of 
a subsidiary at the time when the subsidiary infringed the competition rules.2 The 
application of the doctrine, which is generally considered to have no equivalent 

Postdoctoral Researcher, University of Cologne, Germany, Email: carsten.koenig@uni-koeln.de. The 
author sincerely thanks the editors for valuable comments on the original draft. The chapter was  completed 
in August 2021. It was therefore not possible to include Case C-882/19 Sumal ECLI:EU:C:2021:800, in 
which the ECJ held that a subsidiary may be liable for damages if its parent company has infringed 
Article 101 TFEU. As indicated below in Section 4.4.1, such liability cannot be justified with the  functions 
of the single economic entity doctrine discussed in this chapter. This means that subsidiary liability 
either serves another function that would still need to be worked out in more detail (e.g. facilitating the 
 enforcement of claims by allowing them against a company based in the same country as the injured 
party) or that the decision is not convincing.
 1 J Armour and others, ‘What Is Corporate Law?’ in R Kraakman and others (eds), The Anatomy of 

Corporate Law: A Comparative and Functional Approach (3rd edn, Oxford University Press 2017) 
8–9; H Hansmann and R Kraakman, ‘The Essential Role of Organizational Law’ (2000) 110 Yale LJ 
387, 395–396, 423–428; F Easterbrook and D Fischel, ‘Limited Liability and the Corporation’ (1985) 
52 The U Chicago L Rev 89; F Easterbrook and D Fischel, The Economic Structure of Corporate Law 
(Harvard University Press 1991) 41–47; S Bainbridge and T Henderson, Limited Liability: A Legal and 
Economic Analysis (Edward Elgar Publishing 2016) 44–85.

 2 The leading judgment is still Case C-97/08 Akzo Nobel and Others v Commission ECLI:EU:C:2009: 
536, paras 58–60. For further case law see below, Section 4.2 at n 8–10, 14, 16–18.

https://doi.org/10.1017/9781108899956.007 Published online by Cambridge University Press

https://doi.org/10.1017/9781108899956.007


64 Carsten König

in US antitrust law, does not presuppose that the parent company itself has done 
anything wrong. It does not matter whether the parent company knew about the 
subsidiary’s infringement and tolerated it. Nor does it matter whether the parent 
could have prevented the infringement. The liability of the parent company is based 
on structure, not behaviour, and is justified above all by the possibility of control.

There is of course no doubt that European company law – like all advanced com-
mercial law systems – recognises the corporate law principle of limited shareholder 
liability. The European Court of Justice (ECJ) has even ruled that shareholder liabil-
ity may, under certain conditions, infringe Article 63 of the Treaty on the Functioning 
of the European Union (TFEU).3 That provision governs the free movement of capi-
tal, a central element of the European internal market, itself the economic back-
bone of the European Union. However, the ruling of the Court related primarily to 
non-controlling shareholders. Moreover, the ECJ has explained that, while limited 
shareholder liability seems to be accepted as the general rule,4 ‘it cannot be con-
cluded therefrom that this is a general principle of company law applicable in all 
circumstances and without exception’.5 It seems that the liability of parent companies 
for antitrust fines is precisely one of these exceptions. In any event, the ECJ has clearly 
rejected all attempts to challenge the antitrust liability of parent companies by invok-
ing the principle of limited shareholder liability.6 Although the Court’s arguments 
in this context often sound very formalistic, it seems obvious that the main reason 
for rejecting such attacks on parent company liability simply is that the judges give 
greater weight to the objectives of the single economic entity doctrine than to the 
principle of limited liability, at least in the specific setting of competition law offences.

It is therefore regrettable that the various functions of the single economic entity 
doctrine are still not properly appreciated. Although the liability of parent companies 
for infringements by subsidiaries has been recognised in European competition law 
for decades, much of the literature continues to lose itself in fundamental criticism.7 

 3 Case C-81/09 Idryma Typou ECLI:EU:C:2010:622, paras 47–70. The case concerned a Greek law estab-
lishing the liability of persons holding more than 2.5% of the shares of press or television companies for 
payment of administrative fines imposed on such companies for violating rules of professional conduct.

 4 See also Idryma Typou (n 3), Opinion of AG Trstenjak, paras 33–34; Council Regulation (EC) 
2157/2001 of 8 October 2001 on the Statute for a European company (SE) [2001] OJ L294/1, art 1(2); 
Directive 2009/102/EC of the European Parliament and of the Council of 16 September 2009 in the 
area of company law on single-member private limited liability companies [2009] OJ L258/20, art 2(1).

 5 Idryma Typou (n 3), para 42. See also para 44.
 6 See eg Case C-508/11 Eni v Commission ECLI:EU:C:2013:289, paras 78–83; Case C-501/11 P Schindler 

Holding and Others v Commission ECLI:EU:C:2013:522, paras 101–104; Case T-389/10 SLM v 
Commission ECLI:EU:T:2015:513, paras 388–389; Case T-39/07 Eni v Commission ECLI:EU:T:2011:356, 
paras 113–118; Case T-138/07 Schindler Holding and Others v Commission ECLI:EU:T:2011:362, para 83.

 7 See eg M Leddy and A van Melkebeke, ‘Parental liability in EU competition law’ (2019) 40 ECLR 407; 
A Kalintiri, ‘Revisiting Parental liability in EU competition law’ (2018) 43 EL Rev 145; B Wardhaugh, 
‘Punishing parents for the sins of their child: extending EU competition liability in groups and to 
subcontractors’ (2017) 5(1) JAE 22; B Leupold, ‘Effective enforcement of EU competition law gone too 
far? Recent case law on the presumption of parental liability’ (2013) 34 ECLR 570.
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As a result, a thorough examination of the functions of the doctrine and its essential 
components is still lacking. Against this background, the purpose of this chapter is 
to examine in more detail the contexts in which the European Commission and the 
EU Courts invoke the single economic entity doctrine. As we shall see, the use of 
the doctrine is more nuanced than is generally thought. In particular, the doctrine is 
not only used to establish the liability of parent companies but also serves important 
functions in the calculation of fines and their enforcement. Only when these func-
tions as well are appreciated is it possible to make informed statements about the 
proper reach of the doctrine. It is important to emphasise this because various exten-
sions of the doctrine are currently being discussed. Unfortunately, it often remains 
unclear what purposes they would actually serve.

Section 4.2 starts with a brief look at the conceptual background of the single 
economic entity doctrine, which will allow us to better understand the approach 
of the courts. Section 4.3 then explores three distinct functions of the doctrine: to 
induce parent companies to control the conduct of their subsidiaries, to ensure 
the correct calculation of fines and to ensure that fines are actually paid. All 
three purposes will be analysed in detail and it will become clear that it is impor-
tant to distinguish the different functions, as they each have their own impli-
cations. Section 4.4 discusses borderline questions of group liability: whether 
companies other than parent companies should also be liable for infringements 
committed by affiliated companies and whether it can be justified to hold parent 
companies liable not only for fines but also for damages, i.e. claims brought by 
private actions. Section 4.5 then broadens the view and asks how the problems 
solved in the EU by the single economic entity doctrine are addressed in US 
antitrust law. It will become clear that while on paper there is indeed no liability 
of parent companies for antitrust infringements by their subsidiaries in the US, 
the reality is more complex. Section 4.6 concludes.

4.2 LEGAL AND ECONOMIC ENTITIES

The starting point for all discussions on parental liability in the case law of the EU 
Courts is the concept of an undertaking. According to a widely used formulation, 
that notion ‘must be understood as designating an economic entity, even if, from 
a legal perspective, that unit is made up of a number of natural or legal persons’.8 
That phrase was first used by the ECJ in Hydrotherm (1985) to explain that competi-
tion is ‘impossible’ between a legal person and its sole owner, as they necessarily 
have identical interests and act jointly on the market.9 The variety of forms offered 

 8 Case C-597/13 Total v Commission ECLI:EU:C:2015:613, para 33; Case C-231/11 Commission v Siemens 
Österreich and Others ECLI:EU:C:2014:256, para 43; Case C-628/10 P Alliance One International and 
Standard Commercial Tobacco v Commission ECLI:EU:C:2012:479, para 42.

 9 Case C-170/83 Hydrotherm ECLI:EU:C:1984:271, para 11.
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by company law is simply not relevant for competition law purposes and the same 
applies to the exact distinction and delineation of legal entities. The EU Courts 
have held since ICI (1972) that the formal separation between two companies with 
different legal identities is not decisive for applying the competition rules.10 If one 
company controls the other and they therefore behave uniformly in the market, lia-
bility may be attributed to the controlling company.11 For the purposes of applying 
the competition rules, it is the unity of those companies’ conduct on the market that 
matters, and not their separate legal personality. Similarly, the Courts have always 
rejected the idea – repeatedly put forward by companies and their lawyers12 – that 
the corporate law principle of limited shareholder liability could have any meaning 
in this context. Instead, insisting on different legal personalities and separate assets 
is seen as a misplaced form-based approach that ignores economic realities and does 
not meet the needs of competition law enforcement.13

The Courts have even gone so far as to describe the joint and several liabilities of 
multiple legal entities constituting a single economic unit as ‘merely the manifesta-
tion of an ipso jure legal effect of the concept of an “undertaking”’.14 However, it has 
rightly been pointed out that the Courts do not automatically hold liable all entities 
that act jointly in the market as an economic unit.15 At least so far, the focus has been 
on the liability of parent companies. This liability is not primarily justified by the uni-
form market behaviour of the undertaking, but by the parent company’s control over 
the subsidiary. According to the case law, the conduct of a subsidiary may be imputed 
to the parent company ‘where, although having a separate legal personality, that sub-
sidiary does not decide independently upon its own conduct on the market, but car-
ries out, in all material respects, the instructions given to it by the parent company’.16 
A parent company will only be liable for offences committed by its subsidiary if the 
parent is in a position to exercise a decisive influence over the commercial policy of 

 10 Case C-48/69 ICI v Commission ECLI:EU:C:1972:70, para 140. See also Case C-73/95 P Viho v 
Commission ECLI:EU:C:1996:405, para 50.

 11 Another important consequence is that two members of the same economic unit cannot collude 
with each other in terms of Article 101 TFEU, see Viho v Commission (n 10), para 51; Guidelines on 
the applicability of Article 101 of the Treaty on the Functioning of the European Union to horizontal 
co-operation agreements [2011] OJ C11/1, para 11. This view is shared by US antitrust law, as the US 
Supreme Court has made clear in the landmark decision Copperweld v Independence Tube, 467 US 
752 (1984).

 12 See above, n 6.
 13 cf O Odudu and D Bailey, ‘The Single Economic Entity Doctrine in EU Competition Law’ (2014) 51 

CML Rev 1721, 1745.
 14 Case C-625/13 P Villeroy & Boch v Commission ECLI:EU:C:2017:52, para 150; Case C-247/11 P Areva v 

Commission ECLI:EU:C:2014:257, para 122; Commission v Siemens Österreich and Others (n 8), para 57.
 15 Kalintiri (n 7) 156; Odudu and Bailey (n 13) 1746–1747.
 16 Case C-155/14 Evonik Degussa and AlzChem v Commission ECLI:EU:C:2016:446, para 27; Villeroy & 

Boch v Commission (n 14), para 146; Case C-293/13 Fresh Del Monte Produce v Commission 
ECLI:EU:C:2015:416, para 75; Case C-179/12 P The Dow Chemical Company v Commission 
ECLI:EU:C:2013:605, para 52.
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the subsidiary and does in fact exercise that influence.17 This is presumed, however, 
for the specific case that the parent company holds all or almost all shares in the sub-
sidiary.18 It is then up to the parent company to rebut the presumption of control by 
adducing sufficient evidence to show that the subsidiary acted independently on the 
market at the time it committed the competition law infringement.

Ironically, in recent years, an almost form-based use of the concept of an under-
taking has emerged. While initially the instrumental approach was strongly empha-
sised, in recent years, the Courts have sometimes tried to find meaning in words 
instead of exploring the relevant problem. In particular, the substantive examina-
tion has occasionally been replaced by a reference to established definitions and 
(alleged) precedents.19 Moreover, the Courts have begun to treat the economic 
unit as akin to a legal entity, sometimes even seeming to endow it with legal per-
sonality. The apparent de facto personification of the economic unit seems to be 
linked to the growing number of arguments before the Courts based on fundamen-
tal procedural rights. For example, the Courts have countered the argument that 
parental liability infringes the principle of personal responsibility with the claim 
that this principle only applies to the economic unit, and they have made the 
same argument for the principle that the penalty must be specific to the offender 
and the offence. The ECJ held in Siemens Österreich (2014) that these principles 
‘relate only to the undertaking per se, not the natural or legal persons forming 
part of the undertaking’.20 Similarly, the General Court (GC) explained in Nynäs 
(2012) that parental liability ‘does not in any way constitute an exception to the 
principle of personal responsibility, but is the expression of that very principle’, as 
the parent company and its subsidiaries form a single undertaking and are thus col-
lectively responsible.21 This reasoning has been rightly criticised in the literature.22 
The undertaking is not a legal entity and therefore cannot be a bearer of rights 

 17 Case C-172/12 EI du Pont de Nemours v Commission ECLI:EU:C:2013:601, paras 44–45; The 
Dow Chemical Company v Commission (n 16), para 55–56; Case C-107/82 AEG v Commission 
ECLI:EU:C:1983:293, para 50; Akzo Nobel and Others v Commission (n 2), Opinion of GA Kokott, 
paras 47–50.

 18 Case C-516/15 Akzo Nobel and Others v Commission ECLI:EU:C:2017:314, para 54; Case C-58/12 P 
Groupe Gascogne v Commission ECLI:EU:C:2013:770, para 38; Alliance One International and 
Standard Commercial Tobacco v Commission (n 8), para 46; Akzo Nobel and Others v Commission (n 2).

 19 For examples, see below Section 4.4.1.
 20 Commission v Siemens Österreich and Others (n 8), para 56. See also Case T-827/14 Deutsche 

Telekom v Commission, ECLI:EU:T:2018:930, para 503; Case T-470/13 Merck v Commission 
ECLI:EU:T:2016:452, para 530.

 21 Case T-347/06 Nynäs Petroleum and Nynas Belgium v Commission ECLI:EU:T:2012:480, para 40. See 
also Case T-419/14 The Goldman Sachs Group v Commission ECLI:EU:T:2018:445, para 188.

 22 Leddy and van Melkebeke (n 7) 414; Kalintiri (n 7) 158–159; Leupold (n 7) 579; S Thomas, ‘Guilty 
of a Fault that one has not Committed. The Limits of the Group-Based Sanction Policy Carried out 
by the Commission and the EU Courts in EU-Antitrust Law’ (2012) 3(1) J ECL & Pract 11, 15–16; A 
Winckler, ‘Parent’s Liability: New case extending the presumption of liability of a parent company for 
the conduct of its wholly owned subsidiary’ (2011) 2(3) J ECL & Pract 231, 233.
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and duties, let alone of fundamental rights.23 To equip the undertaking with legal 
personality would confuse the economic and the legal level and would inevitably 
lead to misconceptions. The notion of undertaking is merely a legal mechanism by 
which certain objectives can be achieved – attribution, parental liability – and the 
concept of a single economic unit helps to explain why these objectives are appro-
priate. But a simple reference to the economic unit can never replace substantive 
arguments and it should not be used to disguise the solution of legal problems.

Even if the approach of personifying the undertaking de facto is not convinc-
ing, it is understandable that the EU Courts try to counter the often fundamental, 
uncompromising criticism by companies and their lawyers of the single economic 
entity doctrine with similarly heavy artillery. And apparently, the Courts believe that 
it would be more difficult to justify parental liability as a form of vicarious liability. 
Ultimately, however, the concept of the Courts will only gain acceptance if it goes 
beyond a mere interpretation of words. If the Courts really want to convince, and 
maybe even provide an example for other jurisdictions, they must show that their 
approach is good policy. This is actually not that difficult. As I will show in the 
following section, most of what the Courts do on the basis of the single economic 
entity doctrine, is justified by good reasons. However, it will also become obvious 
that it is important to clearly distinguish between the different purposes that the 
unitary perspective on corporate groups is intended to serve.

4.3 THREE DISTINCT FUNCTIONS

Much has been written about the concept of undertaking and its implications for 
the liability of corporate groups, but the exact functions of the single economic 
entity doctrine continue to be underexplored. Most of the debate still is concerned 
with the legitimacy of the doctrine, often ignoring that legitimacy cannot be sepa-
rated from purpose. A good starting point for the question what purpose parental 
liability serves is provided by Advocate General (AG) Kokott in her opinion in Akzo 
Nobel (2009).24 She relied on four main arguments:

Where […] a parent company exercises decisive influence over its subsidiaries […] 
it accords with [1.] the principle of personal responsibility and with [2.] the objective 

 23 The EU Charter of Fundamental Rights only refers to natural and legal persons (cf eg Articles 42–44). 
This finding is not altered by the fact that Articles 47–50 on fundamental procedural rights use a 
broader wording (‘everyone’, ‘anyone’, ‘no one’), as it is a fundamental principle of Western legal 
thought that the ability to have rights and duties is inextricably linked with legal personality, see eg 
Armour and others (n 1) 5–8; S Worthington, Sealy and Worthington’s Text, Cases, and Materials in 
Company Law (11th edn, Oxford University Press 2016) 42–62; D Goddard, ‘Corporate Personality – 
Limited Recourse and Its Limits’ in C Rickett and R Grantham (eds), Corporate Personality in the 
20th Century (Hart 1998) 11–12; M Dan-Cohen, Rights, Persons, and Organizations: A Legal Theory for 
Bureaucreatic Society (University of Califonia Press 1986) 14–15.

 24 The recognition of the 100%-shareholding presumption and its extension to cases in which the parent com-
pany holds almost all of the shares in the subsidiary have led to a sharp increase in parental liability cases.
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of effective enforcement of the competition rules to hold all the companies of the 
group […] jointly and severally liable […]. Only in that way can it also be ensured 
that, when assessing the amount of a fine to be imposed, [3.] the true economic 
strength of the whole undertaking is correctly taken into account and that [4.] the suc-
cessful enforcement of the fine is not jeopardised by any transfers of assets between 
the parent company and its subsidiaries (enumeration and emphasis added).25

In Section 4.2, above, I have already explained that I do not consider it appro-
priate to apply the principle of personal responsibility to economic units. The 
other three points, however, are as correct as they are important and they certainly 
deserve more attention – both by the courts and in the literature. They are dis-
cussed in more detail below.

4.3.1 Controlling the Conduct of the Subsidiary

Promoting the effective enforcement of competition law is probably the most 
important objective of the single economic unit theory. But how exactly does the 
liability of parent companies contribute to this objective? The clearest statement 
by one of the EU Courts on this point is to be found in the GC’s judgment in 
Dow Chemical (2012). In that decision, the GC stated that ‘as a result of the par-
ent company’s power of supervision, the parent company has a responsibility to 
ensure that its subsidiary complies with the competition rules’. The Court further 
explained that ‘[a]n undertaking which has the possibility of exercising decisive 
influence over the business strategy of its subsidiary’ may be presumed ‘to have the 
possibility of establishing a policy aimed at compliance with competition law and 
to take all necessary and appropriate measures to supervise the subsidiary’s com-
mercial management’.26 Unfortunately, the GC made these statements in a case 
in which the parent company’s control was not self-evident – the case concerned a 
50/50 joint venture. On appeal, the ECJ did not support the GC’s view, but instead 
maintained that the latter had pondered about the parent’s responsibility ‘purely 
for the sake of completeness’ and that the statement was therefore not contestable 
by legal means.27 Regrettably, the GC did not see this as an encouragement for any 
further reflection of this kind.

But the GC was right. As I have explained elsewhere in more detail,28 holding 
parent companies liable for competition law infringements by their subsidiaries 
serves a number of important objectives. Three reasons should be highlighted here.

 25 Akzo Nobel and Others v Commission (n 2), Opinion of AG Kokott, para 43.
 26 Case T-77/08 Dow Chemical v Commission ECLI:EU:T:2012:47, para 101.
 27 The Dow Chemical Company v Commission (n 16), para 62–63.
 28 C König, ‘An Economic Analysis of the Single Economic Entity Doctrine in EU Competition Law’ 

(2017) 13 J CL & E 281; see also C König, ‘Comparing Parent Company Liability in EU and US 
Competition Law’ (2018) 41 World Competition 69, 88–93.
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First, parental liability restores effective deterrence where subsidiaries are under-
deterred, for example, because they lack sufficient assets to pay a fine or because they 
misjudge the situation on the basis of insufficient information.29 From a deterrence 
perspective, it can make sense to involve the parent company in compliance efforts, 
if the subsidiary does not respond to the threat of monetary sanctions. However, 
two conditions should be met: First, it must be likely that the parent company will 
respond better to incentives than the subsidiary, for example, because the parent 
has more assets or better information. Second, the parent company must be able 
to influence the behaviour of the subsidiary and deter it from infringing the law. 
Typically, both will be the case. Parent companies often possess more assets and bet-
ter information, and they are in a good position to steer their subsidiaries in the right 
direction. They can select and replace their subsidiaries’ management, they can 
establish group-wide compliance mechanisms, and they can set up compensation 
and promotion schemes that reward compliance and discourage any form of illegal 
behaviour. In this respect, holding parent companies liable for their subsidiaries’ 
offences serves a similar function to other forms of vicarious liability, such as the 
liability of employers for wrongs committed by their employees or the liability of 
parents for the behaviour of their children.

A second reason for parental liability is that it prevents parent companies from 
opportunistically exploiting limited liability to separate their assets from their 
risks.30 It is well known from corporate law and economics research that limited 
liability may induce shareholders to externalise risks to third parties, in particular 
to involuntary creditors who cannot insist on contractual protections.31 A strategic 
use of limited liability allows shareholders to fully benefit from the opportuni-
ties for profit, but to disassociate themselves from the company in the event of 
losses. Such incentives may also exist with regard to infringements of competi-
tion law. For example, companies could be tempted to bundle their sales activi-
ties in markets particularly susceptible to cartels in weakly financed subsidiaries. 
If an infringement of competition law were to occur, the damage could then 
be contained to the subsidiary, while the parent company would remain unaf-
fected. Extending liability to the parent company undermines such strategies. 
It eliminates the incentive for opportunistically exploiting limited liability and 
re-internalises all competition law risks to the corporate group and its ultimate 
shareholders.

 29 König, ‘Economic Analysis’ (n 28) 299–311; König, ‘Comparing’ (n 28) 89–92.
 30 König, ‘Economic Analysis’ (n 28) 311–319; König, ‘Comparing’ (n 28) 92–93.
 31 N Mendelson, ‘A Control-Based Approach to Shareholder Liability for Corporate Torts’ (2002) 102 

Colum L R 1203; H Hansmann and R Kraakman, ‘Toward Unlimited Shareholder Liability for 
Corporate Torts’ (1991) 100 Yale LJ 1879; D Leebron, ‘Limited Liability, Tort Victims, and Creditors’ 
(1991) 91 Colum L Rev 1565; C Stone, ‘The Place for Enterprise Liability in the Control of Corporate 
Conduct’ (1980) 90 Yale LJ 1, 65–76; P Halpern, M Trebilcock and S Turnbull, ‘An Economic 
Analysis of Limited Liability in Corporation Law’ (1980) 30 UTLJ 117, 145–150.
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The third reason for parental liability is that enforcement is expensive and that 
parent companies often have a comparative cost advantage over the state.32 Many of 
the most serious competition infringements take place in secret. They are difficult to 
detect and investigate. As a result, competition authorities have to devote consider-
able resources to ensure that infringements are established in a way that withstands 
judicial review. High costs of enforcement are an important reason why competi-
tion law relies heavily on cooperative measures such as leniency programmes and 
settlements. The liability of parent companies can also be seen as a means to save 
enforcement costs. Parent companies are in a good position to take over part of the 
investigation work that would otherwise have to be carried out by authorities. They 
can obtain reports from their subsidiaries, examine contracts and accounts and, if 
necessary, conduct internal investigations. As internal control mechanisms usually 
already exist for the purpose of group management, parent companies can typically 
implement investigative measures at a lower cost than the state. Given the greater 
cost-effectiveness of internal reviews, this not only turns public costs into private 
costs but saves administrative costs overall.

Occasionally, it is claimed that the actual design of the single economic entity 
doctrine does not fit these policy objectives. For example, it is argued that the doc-
trine does not reward compliance efforts but punishes them because the parent 
company is liable even if it does everything in its power to prevent the subsidiary 
from committing competition law violations.33 Moreover, it has been questioned 
why the parent company is also liable if the subsidiary is solvent34 and why the appli-
cation of the doctrine does not depend on whether the parent could actually have 
prevented the infringement.35 However, the strongest incentive to commit to com-
pliance comes from the possibility of avoiding liability altogether. The parent com-
pany is rewarded for its compliance efforts by not being liable if no infringement 
occurs. If the parent company succeeds in deterring the subsidiary from committing 
infringements, the question of liability does not arise at all – neither for the parent 
nor for the subsidiary. Furthermore, the same questions could be asked about the 
liability of employers under the doctrine of respondeat superior. Both concepts can-
not be reduced to a single objective and they are based on fairly general conditions 
to cope with a large number of different cases. The fact that efficient deterrence can 
be achieved in individual cases even without vicarious liability does not mean that  

 32 König, ‘Economic Analysis’ (n 28) 308–309.
 33 Leddy and van Melkebeke (n 7) 415–416; Kalintiri (n 7) 162; S Mobley, D Mourkas and G Murray, 

‘Parent Liability for Joint Venture Parents: The Courts’ ‘EI du Pont’ and ‘Dow Chemical’ Judgments 
in Conflict with Optimal Compliance Incentives’ (2014) 35 ECLR 499, 503–505; A Pera and G 
Pisanelli, ‘Prevention of Antitrust Violations: Which Role for Compliance Programs?’ (2013) 34 
ECLR 267, 271; Thomas (n 22) 17; K Hofstetter and M Ludescher, ‘Fines against Parent Companies 
in EU Antitrust Law: Setting Incentives for “Best Practice Compliance”’ (2010) 33 W Comp 55.

 34 Kalintiri (n 7) 158.
 35 Thomas (n 22) 17.
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vicarious liability as a whole is not important for deterrence. Hardly any doctrine 
does justice to every individual case. It would be possible to differentiate the con-
ditions for the liability of parent companies to a greater extent, but legal certainty 
would suffer as well. Given this trade-off, it seems justifiable that the doctrine is 
based on rather general conditions. Moreover, in accordance with the case law of 
the EU Courts, the Commission has discretion as to whether or not to invoke the 
parent company’s liability.36 Where the application of the doctrine does not contrib-
ute to general or specific deterrence, it can therefore remain unapplied.

4.3.2 Ensuring the Correct Calculation of the Fine

Another objective of the single economic entity doctrine is to enable a proper cal-
culation of fines. As we shall see, it is very important to distinguish this function 
from the one discussed in the previous section. In case law, however, both functions 
are sometimes confused. The starting point for all consideration is that the bench-
mark for the calculation of fines is the objective of deterrence. The Courts have 
repeatedly stressed that the Commission must ensure that the fine has the necessary 
deterrent effect.37 They have also explained that, as far as the specific deterrence 
of the infringing undertaking is concerned, the deterrent effect must be assessed 
in relation to the size and the economic power of the undertaking, for which it is 
necessary to take into account its global resources.38 As pointed out by AG Kokott 
in her statement quoted above, in this context, it is important to correctly assess the 
‘true economic strength of the whole undertaking’, i.e. the corporate group. The 
Courts, therefore, assume that – in so far as turnover is relevant for the calcula-
tion of the fine – it is the consolidated turnover of the group as a whole that must 
be taken into account. In Group Gascogne (2013),39 the ECJ explicitly referred to 
Article 1(1) of Directive 83/34940 for the purpose of determining the 10% turnover 
cap according to Article 23(2) of Regulation 1/200341 and paragraph 32 of the 2006 

 36 Case C-125/07 P Erste Group Bank and Others v Commission ECLI:EU:C:2009:576, paras 81–82; Case 
T-543/08 RWE and RWE Dea v Commission ECLI:EU:T:2014:627, para 136; Case T-259/02 Raiffeisen 
Zentralbank Österreich v Commission ECLI:EU:T:2006:396, paras 331–332.

 37 Case C-100/80 Musique Diffusion française v Commission ECLI:EU:C:1983:158, para 106; Case 
T-42/07 Dow Chemicals and Others v Commission ECLI:EU:T:2011:357, para 148; Case T-31/99 ABB 
Asea Brown Boveri v Commission ECLI:EU:T:2002:77, para 166. Cf also paragraph 4 of the 2006 
Fining Guidelines (n 42).

 38 Case C-286/13 Dole Food and Dole Fresh Fruit Europe v Commission ECLI:EU:C:2015:184, para 
142; Groupe Gascogne v Commission (n 18), para 49–50; Case C-413/08 Lafarge v Commission 
ECLI:EU:C:2010:346, paras 102, 104.

 39 Groupe Gascogne v Commission (n 18), para 43. See also Case T-72/06 Groupe Gascogne v Commission 
ECLI:EU:T:2011:671, paras 106–117.

 40 Seventh Council Directive 83/349/EEC of 13 June 1983 based on the Article 54 (3) (g) of the Treaty 
on consolidated accounts [1983] OJ L193/1 (Seventh Company Law Directive).

 41 Council Regulation (EC) No 1/2003 of 16 December 2002 on the implementation of the rules on 
competition laid down in Articles 81 and 82 of the Treaty, [2003] OJ L1/1.
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Fining Guidelines.42 Today, the relevant provision is to be found in Article 22(1) of 
the Accounting Directive 2013/34,43 which, like its predecessor, obliges parent com-
panies and subsidiaries to prepare consolidated financial statements. The aim is to 
provide ‘a true and fair view of assets and liabilities, the financial position and the 
profit and loss’ of the whole group of companies.44 It should be noted, however, that 
the conditions for determining ‘parent undertakings’ and ‘subsidiary undertakings’ 
within the meaning of Article 22(1) of the Accounting Directive are set out exclu-
sively in that provision. The criteria listed there are similar to those used in EU com-
petition law to determine economic units – but they are not identical. It is therefore 
not necessarily the competition law concept of an undertaking that decides on the 
attribution of turnover.

The conclusion that only consolidated group turnover can be decisive in so far as 
turnover is relevant for the calculation of the fine is already apparent from the fact 
that turnover can easily be reallocated within the group. Competition law investiga-
tions take a long time, so companies usually know that a fine will be imposed well 
in advance of the actual imposition of the fine. If the managers of a corporate group 
could be sure that only the turnover of the subsidiary will be taken into account, 
they could adapt to this and shift the turnover to other companies in the group. 
This is particularly true where the Commission does not normally take into account 
the turnover during the cartel infringement but, as in the case of the 10% turnover 
cap, the turnover in the year preceding the prohibition decision. At this stage, the 
company is usually aware that a fine will soon be imposed. Against this background, 
it is surprising that the ECJ apparently wants to limit the relevance of consolidated 
group turnover to cases in which liability is attributed to the parent company. In 
the Groupe Gascogne judgment, at least, the Court held that the Commission is 
entitled to rely on group turnover where it ‘has established to a sufficient legal stan-
dard that an infringement may be attributed to a company which heads a group’.45 
If that was meant as a condition, the Court would be wrong. For the reasons set out 
above, it must always be the consolidated group turnover that is taken into account, 
even if only a single subsidiary is liable. Interestingly, the ECJ recognises that the 
Commission cannot be required to demonstrate the decisive influence of the parent 
company for each subsidiary whose turnover it wishes to include in the calcula-
tion of the fine, as these are ‘two separate issues serving different purposes’.46 This 

 42 Guidelines on the method of setting fines imposed pursuant to Article 23(2)(a) of Regulation No 
1/2003 [2006] OJ C210/2 (2006 Fining Guidelines or simply Fining Guidelines).

 43 Directive 2013/34/EU of the European Parliament and the Council of 26 June 2013 on the annual 
financial statements, consolidated financial statements and related reports of certain types of under-
takings [2013] OJ L182/19 (Accounting Directive).

 44 Article 4(3) and recital 9 of the Accounting Directive (n 43); Recital 5 of the Seventh Company Law 
Directive (n 40).

 45 Groupe Gascogne v Commission (n 18), para 55.
 46 Groupe Gascogne v Commission (n 18), para 57.
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observation is correct and the conclusion must ultimately be that the calculation of 
the fine should not depend at all on the economic unit as developed for the attribu-
tion of liability. Instead, the Commission should simply always be allowed to rely on 
consolidated accounts as defined in Chapter 6 of the Accounting Directive.

There is an important difference between the liability function of the single eco-
nomic entity doctrine and its use for the correct calculation of fines, and that is the 
point in time that is decisive. The liability function is linked to the parent company’s 
control and its ability to prevent competition law infringement. Liability based on 
this ground should therefore apply only to corporate entities which were able to 
exercise a decisive influence during the infringement. For the calculation of the 
fine, however, the relevant point in time should in principle be the date of the 
prohibition decision. The reason is that fines serve primarily as a deterrent and thus 
have a forward-looking purpose. In particular, the objective of specific deterrence, 
i.e. ensuring compliance with the undertaking addressed by the prohibition deci-
sion, requires the fine to be set in such a way as to anticipate the undertaking’s future 
behaviour. This is an important finding because the undertaking at the time of the 
decision may be quite different from the one at the time of the infringement.47 The 
objective of setting the fine in such a way as to prevent future infringements may 
even justify taking into account the economic strength of entities which were not 
part of the undertaking at the time of the infringement. In contrast to the liability 
function, it is irrelevant for the calculation of the fine whether other members of the 
group could have prevented the competition law infringement. Instead, it is simply 
a matter of correctly taking into account the actual economic strength of the group 
when calculating the fine.

4.3.3 Ensuring the Payment of the Fine

Another important objective of the single economic entity doctrine, derived from 
the case law of the EU Courts, is to ensure that fines are actually paid. Even though 
the Courts adopt an approach which comes close to personifying the economic 
unit formed by a group of companies,48 they accept that the Commission can only 
address its decisions to natural and legal persons.49 This is the only way to ensure 
that decisions imposing fines are enforceable under Article 299 TFEU. In this con-
text, the ECJ has described the joint and several liabilities of parent companies 
and their subsidiaries as ‘an additional legal device available to the Commission to 
strengthen the effectiveness of the action taken by it for the recovery of fines imposed 

 47 See eg Case C-637/13 P Laufen Austria v Commission ECLI:EU:C:2017:51, paras 44–51; Case C-408/12 
YKK and Others v Commission ECLI:EU:C:2014:2153, paras 55–68, 95–99; Case C-50/12 Kendrion v 
Commission ECLI:EU:C:2013:771, paras 55–58.

 48 See above, Section 4.2 at n 19–23.
 49 Commission v Siemens Österreich and Others (n 8), para 55. See also Case C-823/18 Commission v 

GEA Group ECLI:EU:C:2020:426, Opinion of GA Pitruzzella, para 43.
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for infringement of the competition rules’.50 Moreover, the Court has explained that 
extending liability to the parent company ‘reduces for the Commission, as creditor 
of the debt represented by such fines, the risk of insolvency […]’.51 On other occa-
sions, the ECJ has emphasised that joint and several liability ‘cannot be reduced to 
a type of security provided by the parent company in order to guarantee payment of 
the fine imposed on the subsidiary’.52 Thus, the Court has clarified that securing the 
enforcement of the fine is one purpose of parental liability, albeit not the only one.

Since fines for competition offences are often very high, it is not surprising that 
companies go to great lengths to avoid them. Past experience has shown that this 
sometimes includes corporate restructuring. A fairly well-known example that hap-
pened in Germany is discussed in detail in Chapter 5 of this book.53 In this case, the 
Bundeskartellamt had to close its proceedings because a restructuring had made it 
impossible to enforce the fines. This case was one of the reasons why the German 
legislator decided to introduce parental liability based on the European model as 
part of the Ninth Amendment to the German Competition Act.54 As far as the par-
ticular function of ensuring the enforcement of fines is concerned, parent company 
liability competes with other approaches, such as the liability of legal and economic 
successors or simply faster enforcement of fines. However, it is clear that it becomes 
more difficult and therefore less attractive to avoid fines through restructuring if 
liability is also extended to the parent company.

The Courts have in the past linked the problem of collecting the fine with the 
objective of deterrence.55 Such a connection does indeed exist since a fine which is 
not collected cannot contribute to deterrence. According to this logic, if the subsid-
iary defaults on payment, liability should be extended only to those who could have 
prevented the infringement, i.e. the parent company at the time of the infringement 
(or several successive parent companies if there has been a change of control during 
the period of the infringement). However, as illustrated by successor liability,56 deter-
rence is not the only possible objective of such a form of contingent liability. It could 
also be seen as an attempt to ensure that a large financial claim by the Commission 

 50 Villeroy & Boch v Commission (n 14), para 152; Commission v Siemens Österreich and Others (n 8), para 
59; See also Case T-475/14 Prysmian and Prysmian cavi e sistemi v Commission ECLI:EU:T:2018:448, 
para 153; The Goldman Sachs Group v Commission (n 21), para 201.

 51 Villeroy & Boch v Commission (n 14), para 152; Commission v Siemens Österreich and Others (n 8), 
para 59. See also Areva and Others v Commission (n 14), para 132.

 52 Kendrion v Commission (n 47), para 56; Case C-243/12 FLS Plast v Commission ECLI:EU:C:2014:2006, 
para 107.

 53 See Chapter 5, M Walter and M Schunke: ‘Piercing the Corporate Veil: The German Sausage Saga’.
 54 C König, ‘Digital Economy, Antitrust Damages, and More: The 9th Amendment to the German 

Competition Act’ (2017) 1 CoRe 261, 264.
 55 Eg Commission v Siemens Österreich and Others (n 8), para 59; Areva v Commission (n 14), para 132.
 56 Legal or economic successors do not control the infringing undertaking during the time of the 

infringement and therefore could not have prevented the infringement. It is therefore difficult to 
justify successor liability with deterrence.
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is met in order to protect the EU budget and ultimately European taxpayers. Seen 
in this light, there would not even need to be a link between the party liable and the 
competition law infringement. Instead, the substitute debtor could be anyone who 
held a significant stake in the subsidiary at some point between the beginning of the 
infringement (when the debt was first incurred) and the payment of the fine (when it 
is fulfilled). If the main objective is to avoid subsequent restructuring, it makes sense 
to focus on a point in time before the investigations become known.

To be clear, such liability, which is not linked to the control during the infringe-
ment, has not yet been established under EU competition law.57 Yet, that does 
not mean that it could not exist.58 First steps in this direction can be found at the 
Member State level. Germany has created a form of substitute liability in 2017, as 
part of its strategy to close loopholes in its former liability law. Under Section 81a of 
the German Competition Act,59 a sum equal to the fine can now be demanded from 
parent companies as well as legal and economic successors if the fine cannot be 
enforced against a subsidiary or predecessor responsible for an infringement.60 This 
type of liability has the advantage that it does not contain any accusation regard-
ing the infringement – the substitute debtor need not have been affiliated with the 
subsidiary at the time of the infringement – so that the procedural guarantees of the 
law on fines need not be applied. For this reason, the German legislator suggests, 
for example, that the provision can also be applied retroactively, even though the 
law on fines is characterised by the principle that acts can only be punished if they 
were prohibited before they were committed.61 In fact, the same approach could be 
used for other high liabilities, such as tax debts – without it being relevant whether 
any of the companies have infringed the law. Such liability would not be a sanc-
tion but would be justified solely by the need to prevent evasive conduct aimed at 
circumventing high payment obligations.

 57 It is settled case law that it falls, in principle, to the legal or natural person managing the undertaking 
in question when the infringement was committed to answer for that infringement, even though, at 
the time of the decision finding the infringement, the operation of the undertaking was no longer 
its responsibility. See Case C-352/09 P ThyssenKrupp Nirosta v Commission ECLI:EU:C:2011:191, 
para 143; Case C-248/98 P KNP BT v Commission ECLI:EU:C:2000:625, para 71; Case C-279/98 
P Cascades v Commission ECLI:EU:C:2000:626, paras 78–79; Case C-286/98 P Stora Kopparbergs 
Bergslags v Commission ECLI:EU:C:2000:630, para 37.

 58 The ECJ has so far only held that joint and several liability created by the single economic entity 
doctrine cannot be used ‘to force one company to bear the risk of the insolvency of another company 
where those companies have never formed part of the same undertaking’ (emphasis added), Areva v 
Commission (n 14), para 132.

 59 An English version of the German Competition Act (‘Gesetz gegen Wettbewerbsbeschränkungen’ or 
simply ‘GWB’) can be found at www.gesetze-im-internet.de/englisch_gwb/ accessed on 30 December 
2020.

 60 The relevant point in time for determining whether a company is responsible as parent company or 
legal or economic successor under s 81a GWB is the time when the investigation becomes known. 
This is to avoid companies reacting to the notification of the investigation with restructuring.

 61 Draft by the Federal Government, Bundestag paper No 18/10207 (in German) 94–95 http://dipbt 
.bundestag.de/dip21.web/bt accessed on 30 December 2020.

https://doi.org/10.1017/9781108899956.007 Published online by Cambridge University Press

http://www.gesetze-im-internet.de/englisch_gwb/
http://dipbt.bundestag.de/dip21.web/bt
http://dipbt.bundestag.de/dip21.web/bt
https://doi.org/10.1017/9781108899956.007


77The Boundaries of the Firm and the Reach of Competition Law 

4.4 BORDERLINE ISSUES OF LIABILITY

After these remarks on the distinct functions that the single economic entity doc-
trine fulfils in EU competition law, it is now time to reflect on the recent debates on 
extensions of the doctrine. As we have seen, it is important to distinguish between 
the question of the calculation of fines and that of liability. The fact that, for exam-
ple, the turnover of another company should be taken into account in the calcula-
tion of the fine does not mean that this company should also be liable. While the 
calculation of fines depends on a correct assessment of the economic strength of all 
affiliated companies at the time of the prohibition decision, attribution of liability 
should be concerned with the question of who could have prevented the competi-
tion law infringement at the time when it occurred. This difference must also be 
kept in mind in the following considerations. It means, in particular, that, at least as 
a general rule, a much narrower approach is required with regard to liability than 
with regard to the calculation of fines.

4.4.1 Sibling Liability

The first issue to be looked at is the liability of sister companies. It has been claimed 
in the literature that the liability of sister companies already follows from the con-
cept of the single economic unit.62 Since sister companies form an economic unit 
with the parent company and with each other, they shall, according to this view, be 
mutually liable for their respective competition law infringements. This position 
is closely linked to the view that it is the economic unit as such which commits 
the infringement and that the infringement can therefore be attributed to all the 
legal entities constituting the economic unit, i.e. essentially all members of the 
corporate group.

The Courts have so far acknowledged the liability of a sister company only in the 
rare case where one sister company exercises a decisive influence over the other.63 
For other constellations, the case law is not yet clear. The ECJ has held in Aristrain 
(2003), that it is not possible ‘to impute to a company all of the acts of a group even 
though that company has not been identified as the legal person at the head of 
that group with responsibility for coordinating the group’s activities’.64 The GC has 
apparently understood this to mean that liability can only be attributed bottom-up 
in the direction of (direct and indirect) parent companies, but not top-down in the 

 62 C Kersting, ‘Liability of Sister Companies and Subsidiaries in European Competition Law’ (2020) 
41(3) ECLR 125, 128, 133, 135–136.

 63 Case T-43/02 Jungbunzlauer v Commission ECLI:EU:T:2006:270, paras 101–105, 123–133.
 64 Case C-196/99 P Aristrain v Commission ECLI:EU:C:2003:529, para 98. The ECJ went on to explain 

in para 99 that ‘the simple fact that the share capital of two separate commercial companies is held by 
the same person or the same family is insufficient, in itself, to establish that those two companies are 
an economic unit with the result that […] the actions of one company can be attributed to the other 
and that one can be held liable to pay a fine for the other’.
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direction of subsidiaries or even horizontally in the direction of sister companies. 
For example, it held in Parker ITR (2013) that the Commission cannot attribute to 
a subsidiary the responsibility of its parent company for the unlawful conduct of 
another subsidiary, which ultimately also means that the subsidiary is not liable for 
the infringement of the other subsidiary.65 In other decisions, the GC has indicated 
that it interprets Aristrain as meaning that liability can only be attributed to the 
parent company.66 Christian Kersting, on the other hand, has claimed that the real 
problem in Aristrain was that the existence of a single economic unit had not been 
proven, because there was already no ‘parent company’ which would have managed 
the companies of the group in a uniform manner.67 That is correct, but it is unclear 
whether this was a decisive point for the ECJ.

Other judgments, such as the GC’s Michelin decision68 and both Courts’ judg-
ments in the Versalis litigation,69 are less significant, as they do not concern the 
question of liability but the calculation of fines – in particular, the relevant turnover 
to be taken into account and the question of recidivism. As has been repeatedly 
stressed in this chapter, these are distinct issues that have little to do with the estab-
lishment of liability. Nor does it seem sensible to look for the solution in the notion 
of the undertaking or the concept of the single economic unit.70

The decisive factor must ultimately be the purpose of declaring a particular legal 
entity liable. It has been argued that the liability of sister companies is necessary to 
properly capture the economic strength of the group.71 But that is not correct. As 
already shown,72 it is true that the calculation of fines should be based on the group 
as a whole. This does not mean, however, that all members must also be individu-
ally liable. Remember that the ECJ has made it clear in Group Gascogne (2013) that, 
where the liability of the ultimate parent company is established, the Commission 
‘is entitled, for the purposes of assessing the financial capacity of that company, to 
take into consideration the latter’s consolidated accounts inasmuch as they may 
be regarded as constituting a relevant factor of assessment’.73 The consolidated 
accounts, however, automatically include the assets, liabilities, financial positions, 
profits, and losses of all subsidiaries in terms of Chapter 6 of the EU Accounting 
Directive 2013/34.74 Furthermore, the ECJ has pointed out that it is, in this context, 

 65 Case T-146/09 Parker ITR and Parker-Hannifin v Commission ECLI:EU:T:2013:258, para 124.
 66 Groupe Gascogne v Commission (n 39), paras 112, 114; Deutsche Telekom v Commission (n 20), paras 

511–513.
 67 Kersting (n 62) 131.
 68 Case T-203/01 Michelin v Commission ECLI:EU:T:2003:250.
 69 Case C-93/13 P Commission and Others v Versalis and Others ECLI:EU:C:2015:150; Case T-103/08 

Versalis and Eni v Commission ECLI:EU:T:2012:686.
 70 See above, Section 4.2.
 71 Kersting (n 62) 132–133.
 72 Section 4.3.2 at n 45–47.
 73 Groupe Gascogne v Commission (n 18), para 55.
 74 See, in particular, Article 22(1) and 24(7) of the Accounting Directive (n 43).

https://doi.org/10.1017/9781108899956.007 Published online by Cambridge University Press

https://doi.org/10.1017/9781108899956.007


79The Boundaries of the Firm and the Reach of Competition Law 

not necessary for the Commission to show that each subsidiary was controlled by 
the parent company.75 Thus, the Court has clearly separated the question of liability 
from that of attribution of turnover – and that was the right thing to do.

As explained in detail above,76 extending liability to legal entities that were not 
directly involved in the infringement serves to induce them to influence the con-
duct of the real perpetrator. If this is understood, it is obvious that the mutual liabil-
ity of sister companies for their respective infringements makes little sense. The 
same applies to holding subsidiaries liable for infringements committed by their 
parent companies.77 Instead, liability should depend strictly on the possibility of 
control. In corporate groups, however, control is typically exercised from top to bot-
tom. A parent company can take steps to ensure that its subsidiaries do not commit 
any infringements and holding the parent liable can therefore contribute to deter-
rence. But sister companies cannot control each other any more than subsidiaries 
can control their parent companies. The approach of extending liability to compa-
nies which are at the same or lower level in the corporate hierarchy than the actual 
perpetrator is therefore misguided.

4.4.2 Actions for Damages

Another issue is whether parent company liability is also justified in actions for dam-
ages. This has been the subject of much debate since the entry into force of the 
EU Directive on Antitrust Damages Actions in 2014. The issue has gained further 
attention since the ECJ recently held in Skanska (2019) that the concept of ‘under-
taking’ within the meaning of Article 101 TFEU constitutes an autonomous concept 
of EU law and cannot have a different scope with regard to the imposition of fines 
on the one hand and actions for damages on the other.78 However, the answer to the 
question of parental liability for damages cannot be found in terms and definitions, 
but only in a purposeful interpretation of the relevant provisions. If one assumes, 
as seems reasonable, that liability for damages does not only serve the purpose of 
compensation but is also supposed to contribute to deterrence, there is little reason 
not to apply the principles of parental liability also in actions for damages. This is 
particularly true if one further assumes that damages actions concern, at least in part, 
harm that is not adequately taken into account in fine proceedings. A rule of holding 
parent companies liable for damage caused by their subsidiaries then ensures that the 
necessary incentives for compliance are also set in relation to these positions.

 75 Groupe Gascogne v Commission (n 18), para 57.
 76 Section 4.3.1.
 77 See eg Case T-677/14 Biogaran v Commission ECLI:EU:T:2018:910, paras 206–234. This case is diffi-

cult to assess because the reasoning is not entirely clear. However, it appears that the GC was strongly 
influenced by the fact that both the parent company and the subsidiary were directly involved in the 
infringement; see e.g. paras 218–219.

 78 Case C-724/17 Skanska Industrial Solutions and Others ECLI:EU:C:2019:204, para 47.
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4.5 THE EU–US DIVIDE

Finally, given the comparative perspective of this book, it will now briefly be dis-
cussed how the issues of this chapter are treated in US antitrust law. It is often stressed 
that there is a strong contrast between the EU and the US system with regard to the 
liability of parent companies.79 Indeed, in the US law on antitrust sanctions, there 
is no general rule of parent company liability for the antitrust infringements of their 
subsidiaries. Sections 1 and 2 of the Sherman Act both address ‘persons’, defined in 
Section 7 of the same Act as including ‘corporations and associations’. These terms 
are based on a rather narrow legal understanding, which in no way resembles the 
functional approach developed by the ECJ with regard to the term ‘undertaking’ in 
Articles 101 and 102 TFEU and Article 23 of Regulation 1/2003. As a result, in US 
antitrust law, the focus with regard to the establishment of liability is very much on 
the specific legal entity whose employees committed the violation. However, the 
requirements of the Sherman Act are not so strict that it would not have been pos-
sible to develop a different approach. The reasons for the striking US–EU divide 
must therefore lie elsewhere. Apparently, up to now, there has simply been no need 
in US antitrust practice for holding parent companies liable. I have tried elsewhere 
to help answer the question of what might be the reasons for this phenomenon.80 
Besides the fact that complex group structures are simply much rarer in the US 
than in Europe (which makes the advantages of parental liability less obvious),81 the 
greater significance of other liability mechanisms is likely to play a major role. In 
particular, the higher relevance of individual liability of managers and employees 
can be expected to fill some of the deterrent gaps, to which the EU is responding by 
extending liability to other legal entities.

However, I would like to use this opportunity to draw attention to two other impor-
tant points. First, it is clear, in this context as well, that the question of liability should 
not be confused with that of the calculation of fines. While it is true that US antitrust 
law does not generally recognise parent companies’ liability for fines, it is equally true 
that the rules on the calculation of fines do make a difference according to whether 
a company is part of a larger group or not.82 This can be seen, for example, in the 

 79 Leddy and van Melkebeke (n 7) 412–413; König, ‘Comparing’ (n 28) 76–82. Undertakings have even 
attacked the single economic entity doctrine on the grounds that it is not recognised in US antitrust 
law, but without any success. See Eni v Commission [C-508/11] (n 6), para 78–86; Eni v Commission 
[T-39/07] (n 6), paras 106–118.

 80 König, ‘Comparing’ (n 28) 82–100.
 81 M Becht and C Mayer, ‘Introduction’ in F Barca and M Becht (eds), The Control of Corporate 

Europe (Oxford University Press 2001); M Faccio and L Lang, ‘The Ultimate Ownership of Western 
European Corporations’ (2002) 65 J Fin Econ 365; R La Porta, F Lopez-De-Silanes and A Shleifer, 
‘Corporate Ownership Around the World’ (1999) 54 J Fin 471.

 82 Chapter 8 of the US Sentencing Guidelines (n 84) refers to ‘organisations’ which are defined in 18 
U.S.C. § 18 as ‘a person other than an individual’, and include, according to the official commen-
tary to USSG §8A1.1. ‘corporations, partnerships, associations, joint-stock companies, unions, trusts, 
pension funds, unincorporated organizations, governments and political subdivisions thereof, and 
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rules on recidivism.83 According to §8C2.5(c)(1)(A) of the US Sentencing Guidelines 
(USSG),84 an organisation’s culpability score is to be increased by one point if the 
organisation committed any part of the offence less than ten years after a criminal 
adjudication based on similar misconduct.85 This is comparable to the European 
Commission’s approach under paragraph 28 of the 2006 Fining Guidelines, except 
that these do not provide for a maximum period. In our context, it is important that 
the official comment to §8C2.5(c), published by the US Sentencing Commission, 
explains that in determining the prior history of an organisation ‘the conduct of the 
underlying economic entity shall be considered without regard to its legal structure 
or ownership’.86 This shows an openness to approaches that would be comparable 
with the broad European concept of ‘undertaking’. However, the approach under 
§8C2.5(c) appears to be more nuanced and not primarily aimed at including other 
legal entities in the analysis. On the contrary, the Guidelines make it clear that even 
within one legal unit, there can be several economic units, each of which may or 
may not be classified as a repeat offender. This is already hinted at in §8C2.5(c), 
which not only mentions the ‘organisation’ as a reference point for recidivism but 
also a ‘separately managed line of business’. The official comment explains that, 
where separately managed lines of business exist, ‘only the prior conduct or criminal 
record of the separately managed line of business involved in the instant offense is to 
be used’.87 Furthermore, the comment gives the example of two companies merging 
and becoming separate divisions and separately managed lines of business within the 
merged company. In such a case, ‘each division would retain the prior history of its 
predecessor company’.88 As this makes clear, the focus is still on the divisions and not 
simply on the new company as a whole (as it would be under EU competition law).

An expansive approach can be found in §8C2.5(b), which concerns the involve-
ment or tolerance by high-ranking managers. The provision refers to the size of 
the workforce for qualifying how much the culpability score is to be increased. 

non-profit organizations’. Although the term seems very open, it is not clear from the wording of § 
8A1.1. or the official comment whether a group of companies could, for the purposes of the Sentencing 
Guidelines, be regarded as one single ‘organisation’.

 83 On the significance of recidivism in US antitrust enforcement see J Connor, ‘Recidivism Revealed: 
Private International Cartels 1990–2009’ (September 2010) https://ssrn.com/abstract=1688508 
accessed on 30 December 2020; D Ginsburg and J Wright, ‘Antitrust Sanctions’ (November 2010) 
https://ssrn.com/abstract=1705701 accessed on 30 December 2020; G Werden, S Hammond and B 
Barnett, ‘Recidivism Eliminated: Cartel Enforcement in the United States Since 1999’ (September 
2011) https://ssrn.com/abstract=1927864 accessed on 30 December 2020.

 84 2018 Guidelines Manual Annotated (United States Sentencing Commission 2018) www.ussc 
.gov/guidelines/2018-guidelines-manual-annotated accessed on 30 December 2020.

 85 If the criminal adjudication was less than five years ago, the culpability score will be increased by two 
points, USSG §8C2.5(c)(2)(A). Alternatively, the increase can also be justified with civil or adminis-
trative adjudication(s) based on two or more separate instances of similar conducts, see §8C2.5(c)(1)
(B) and §8C2.5(c)(2)(B).

 86 2018 Guidelines Manual Annotated (n 84) USSG §8C2.5, Comment 6.
 87 Ibid. at USSG §8C2.5, Comment 5.
 88 Ibid. at USSG §8C2.5, Comment 6.
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However, it does not only focus on the ‘organisation’ but also on the ‘unit of the 
organisation’, which is defined in the comment as meaning ‘any reasonably distinct 
operational component of the organisation’.89 It is further explained that, if a large 
organisation has several large units such as divisions or subsidiaries, ‘all these types 
of units are encompassed within the term “unit of the organisation”’.90

In other contexts, it is less clear whether the entire group can be considered or 
whether the focus is strictly on legal entities. This is the case, for example, with regard 
to the inability to pay. According to §8C3.3(a) of the US Sentencing Guidelines, 
courts shall reduce the fine below that otherwise required to the extent that impo-
sition of such fine would impair the organisation’s ability to make restitution to 
victims. Furthermore, §8C3.3(b) allows for the same reduction if a court finds that 
the organisation is not able and, even with the use of a reasonable instalment sched-
ule, is not likely to become able to pay the minimum fine under the Guidelines. 
It is further stated that the reduction under any of the two provisions shall not be 
more than necessary to avoid substantially jeopardising the continued viability of 
the organisation. However, neither the Sentencing Guidelines nor a recently pub-
lished memorandum makes it clear whether the economic situation of affiliated 
companies should also be considered.91 As a matter of policy, this is essential, as 
companies might otherwise try to influence their liability by shifting assets to other 
members of the corporate group. 

Other important parameters, which are strongly influenced by the single eco-
nomic unit doctrine in EU competition law, have no equivalents in US fining 
practice. This applies, for example, to the 10% turnover limit and the deterrence 
multiplier. All in all, however, it can be said that the unitary perspective on corpo-
rate groups plays a role under Chapter 8 of the US Sentencing Guidelines. 

The second important qualification to be made here is that, when it comes to 
the US American fining practice, there is a big difference between the law on the 
books and the law in action. For the 20 years from 2000 to 2019, the Corporate 
Prosecution Registry created by Brandon Garrett lists 293 antitrust decisions.92 Only 
three of these cases were resolved with a conviction. In contrast, 278 cases (almost 95%) 
were resolved by non-prosecution agreements (12), deferred prosecution agreements 
(2), or plea agreements (264). The fact that by far most cases are resolved by negotiated 
settlements gives prosecutors considerable leeway, also with regard to the sanctioning 
of groups of companies. This can be seen, for example, by looking at some of the 
international cartel cases that, in the EU, have led to the application of the single 

 89 Ibid. at USSG §8C2.5, Comment 2.
 90 Ibid.
 91 US Department of Justice, ‘Evaluating a Business Organization’s Inability to Pay a Criminal Fine 

or Criminal Monetary Penalty’ (Memorandum 8 October 2019) www.justice.gov/opa/speech/file/ 
1207576/download, accessed on 30 December 2020.

 92 Corporate Prosecution Registry (University of Virginia & Duke University) https://corporate-
prosecution-registry.com/ accessed on 30 December 2020.
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economic entity doctrine. In Hydrogen peroxide (2006), for example, the European 
Commission imposed a fine of 25.2 million euros on Akzo Nobel NV, Akzo Nobel 
Chemicals Holding AB and EKA Chemicals AB.93 The latter was considered the 
actual perpetrator, whereas the other two companies were held liable as parent com-
panies.94 With regard to the US American part of the hydrogen peroxide cartel, a 
plea agreement was concluded between the US Department of Justice and Akzo 
Nobel Chemicals International BV,95 at the time a wholly owned subsidiary of Akzo 
Nobel NV and the parent company of Akzo Nobel Chemicals Holding AB, i.e. two 
of the three companies addressed in the European decision. Interestingly, the plea 
agreement refers to ‘the defendant, including its subsidiaries’ as a producer and 
seller of hydrogen peroxide.96 Furthermore, even though the agreement was only 
signed in the name of Akzo Nobel Chemicals International BV, full and truthful 
cooperation is promised by ‘[t]he defendant and its parents and subsidiaries that are 
engaged in the sale or production of hydrogen peroxide’.97 This should probably 
include EKA Chemicals AB (or its successors), which are, however, not mentioned 
in the agreement.

Similar broad language can also be found in other plea agreements.98 It seems 
that although a specific legal entity is always singled out as the contracting party, in 
reality, the agreement is effectively concluded with the whole group. There is no 
indication that the US Department of Justice would relieve parts of a unified group 
of companies of their responsibility simply because they are organised in separate 
legal entities. This applies, in particular, to cooperation obligations. The relevant 
passages in plea agreements typically also refer to parent companies, subsidiaries, 
and successors collectively referred to as ‘related entities’.99 They all need to provide 
documents and make their employees available if so requested by the Department 
of Justice, and they all benefit from preferential treatment as long as they comply 
with the plea agreement. It is therefore obvious that the use of plea agreements 
avoids some of the problems that need to be solved in the EU with complex attribu-
tion mechanisms. Prosecutors in the US use the threat of conviction as leverage to 
secure the voluntary cooperation of the whole group. Since appeal procedures do 

 93 Hydrogen peroxide (and perborate) (Case COMP/38.620) Commission Decision 2006/903/EC of 3 
May 2006 [2006] OJ L353/54, para 530.

 94 Hydrogen peroxide (and perborate) (n 93), paras 381–382.
 95 US v Akzo Nobel Chemicals International, Plea Agreement of 17 May 2006, US District Court 

N.D. California, www.justice.gov/atr/case/us-v-akzo-nobel-chemicals-international-bv accessed on 
30 December 2020.

 96 Ibid. at para 4.
 97 Ibid. at para 13.
 98 See e.g. US v DuPont Dow Elastomers, Plea Agreement of 29 March 2005, US District Court N.D. 

California, www.justice.gov/atr/case/us-v-dupont-dow-elastomers-llc accessed on 30 December 2020, 
para 13; US v Elf Atochem, Plea Agreement of 12 April 2002, US District Court N.D. California www 
.justice.gov/atr/case-document/plea-agreement-111 accessed on 30 December 2020, para 14.

 99 US v Akzo Nobel Chemicals International (n 95), para 13; US v DuPont Dow Elastomers (n 98), para 
13; US v Elf Atochem (n 98), para 14.

https://doi.org/10.1017/9781108899956.007 Published online by Cambridge University Press

http://www.justice.gov/atr/case/us-v-akzo-nobel-chemicals-international-bv
http://www.justice.gov/atr/case/us-v-dupont-dow-elastomers-llc
http://www.justice.gov/atr/case-document/plea-agreement-111
http://www.justice.gov/atr/case-document/plea-agreement-111
https://doi.org/10.1017/9781108899956.007


84 Carsten König

not play a role where cases are resolved by negotiated settlements, judicial review of 
antitrust decisions is much less important in the US than in the EU. Enforcers can 
therefore take the liberty of differentiating somewhat less carefully between distinct 
legal entities and it is usually not important to prove specific contributions by indi-
vidual members of the group.100

In conclusion, the assertion that there is no liability of parent companies under 
US antitrust law must therefore be refined in two important ways. On the one hand, 
the US Sentencing Guidelines allow the particularities of corporate groups to be 
taken into account at least in some respects. While this cannot solve the problem 
of liability gaps, it will ensure that the calculation of fines does not ignore the eco-
nomic reality. On the other hand, and this is even more important, the use of plea 
agreements gives the US authorities considerable leeway, which they can also use 
to prevent evasive behaviour by groups of companies. This is a very effective way – 
albeit less transparent than the European Commission’s much more formalistic 
approach – to ensure that all responsible actors are actually addressed.

4.6 CONCLUSION

The findings of this chapter can be summarised as follows:

 1. In a clear departure from fundamental principles of company law, EU compe-
tition law emphasises the common responsibility of corporate groups regard-
less of separate corporate personalities and limited shareholder liability. This 
is because competition law is about assessing the actual effects of corporate 
behaviour, for which company law formalities play no role.

 2. The challenges posed by corporate groups cannot be solved by metaphysical 
considerations of the undertaking or the single economic unit. The de facto 
personification of the undertaking by the EU Courts is also mistaken. The 
undertaking is not a person, but merely a legal concept that is supposed to 
be open to economic realities. As such, it can be used to answer questions of 
attribution and liability, but it does not answer these questions by itself.

 3. The single economic entity doctrine serves three important objectives: (A) to 
induce parent companies to control the conduct of their subsidiaries, (B) to 
ensure the correct calculation of fines, and (C) to ensure that fines are actu-
ally paid. It is important to clearly distinguish between these functions, as they 
each have different implications.

 100 A similar tendency can be found in recent EU decisions based on settlements, see eg Spark plugs 
(Case AT.40113) Commission Decision of 21 February 2018 [2018] OJ C111/26, para 79; Lighting sys-
tems (Case AT.40013) Commission Decision of 21 June 2017 [2017] OJ C333/4, paras 63, 66; Car bat-
tery recycling (Case AT.40018) Commission Decision of 8 February 2017 [2017] OJ C396/17, paras 274, 
278, 282, 286; Trucks (Case AT.39824) Commission Decision of 27 September 2017 [2020] OJ C216/9, 
paras 95, 97–100.
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 4. The threat of liability can be used to encourage parent companies to prevent 
infringements by their subsidiaries. But that presupposes two things: (A) the 
parent company must respond better to incentives than the subsidiary and (B) 
the parent company must be able to deter the subsidiary from infringing the 
law. It is therefore correct to make the parent company’s liability dependent 
on its control over the subsidiary at the time of the infringement.

 5. Fines will only have a deterrent effect on groups of companies if the calcu-
lation takes into account the economic strength of the whole group at the 
time of the prohibition decision. When the Commission imposes a fine on 
a company which is part of a group, it should therefore be entitled to rely on 
consolidated accounts as defined in Chapter 6 of the Accounting Directive. 
This should not depend on whether it also holds other members of the group 
liable.

 6. In order to ensure the payment of fines, other entities within a group may 
be held liable as substitute debtors. In theory, this type of liability could be 
completely independent of any link to the infringement. The absence of such 
a connection could even mean that the procedural guarantees of the law of 
fines do not have to be applied.

 7. Holding sister companies mutually liable for each other’s competition law 
infringements or holding subsidiaries liable for infringements by parent com-
panies does not contribute to the objective of deterrence. The reason is that 
control in groups of companies is typically exercised only from top to bottom, 
but not the other way round or horizontally.

 8. Extending the rule of parental liability from the law of fines to the law of dam-
ages can contribute to deterrence as it ensures that the necessary incentives 
for compliance are also set in relation to harm that is not adequately taken 
into account in the calculation of fines.

 9. While it is true that parent company liability does not exist as a general rule in 
US antitrust law, it must also be recognised that in the vast majority of cases 
this is not decisive because they are resolved by negotiated settlements. This 
practice provides the US authorities with the necessary flexibility to take due 
account of the specificities of corporate groups.
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