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Abstract
This article explores the remaking of administrative law review in South Africa since the introduction of
constitutional democracy in 1994. It characterizes the construction of the constitutional and legislative
framework, as well as the courts’ interpretation of that framework, as the first phase of the remaking.
The second phase encompasses the courts’ recognition of a constitutional principle of legality based on
the rule of law, and their swift development of the content of this principle. This judicial creativity has
resulted in an elaborate avenue to review, parallel to the Promotion of Administrative Justice Act 3 of
2000, and has caused problems of rivalry and avoidance. The article identifies and discusses some of
the more significant implications of each of these phases of reconstruction. It also proposes corrective
measures likely to advance the coherence and effectiveness of judicial review and discourage the adoption
of a doctrine of non-justiciability.
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Introduction

In South Africa, judicial review has been the dominant administrative law remedy since the days of
British colonial rule. Under apartheid, however, the effectiveness of common law grounds of review
against breaches of administrative justice was greatly reduced by the sovereignty of a whites-only
Parliament, coupled with a largely executive-minded judiciary.1

The legal terrain, and the very basis of administrative law review, shifted dramatically with the
constitutional revolution of 1994. As the Constitutional Court described it, the grundnorm of
administrative law now resided in the democratic constitution and the courts “no longer ha[d] to
claim space and push boundaries to find means of controlling public power”.2 The Bill of Rights,
in both its interim and final form, famously included rights to administrative justice.3 Section 33
of the 1996 Constitution (the Constitution) not only entrenched rights to just administrative action
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This article started life as a paper presented at the public law conference on “The making (and re-making) of public
law”, held at the Sutherland School of Law, University College Dublin, 6–8 July 2022.

1 This history is outlined in C Hoexter “From pale reflection to guiding light: The indigenisation of judicial review in
South Africa” in S Jhaveri and M Ramsden (eds) Judicial Review of Administrative Action Across the Common Law
World: Origins and Adaptation (2021, Cambridge University Press) 171 at 172–77.

2 Pharmaceutical Manufacturers Association of SA: In re Ex parte President of the Republic of South Africa 2000 (2) SA
674 (CC), para 45 (Chaskalson P).

3 Rights to just administrative action appeared for the first time in sec 24 of the Constitution of the Republic of South
Africa, Act 200 of 1993 (the Interim Constitution) and again, substantially reworded, in sec 33 of the Constitution
of the Republic of South Africa 1996.

© The Author(s), 2024. Published by Cambridge University Press on behalf of SOAS University of London. This is an Open Access article,
distributed under the terms of the Creative Commons Attribution licence (http://creativecommons.org/licenses/by/4.0/), which permits unre-
stricted re-use, distribution and reproduction, provided the original article is properly cited.

Journal of African Law (2024), 68, 215–230
doi:10.1017/S0021855324000020

https://doi.org/10.1017/S0021855324000020 Published online by Cambridge University Press

https://orcid.org/0000-0002-8020-1106
mailto:Cora.Hoexter@wits.ac.za
http://creativecommons.org/licenses/by/4.0/
http://creativecommons.org/licenses/by/4.0/
http://crossmark.crossref.org/dialog?doi=https://doi.org/10.1017/S0021855324000020&domain=pdf
https://doi.org/10.1017/S0021855324000020


but also mandated the enactment of national legislation to give effect to those rights and to provide
for judicial review of administrative action. In due course, that legislation was enacted as the
Promotion of Administrative Justice Act 3 of 2000 (PAJA). These twin developments, together
with the courts’ interpretation of PAJA, may be regarded as the first phase of the remaking of
administrative law, a process in which the constitutional drafters, the legislature and the courts
all played important roles.

However, section 33 is not the sole constitutional foundation for administrative law review. The
other is the rule of law, a founding value of the Republic of South Africa, and the principle of legality
that forms part of this value. Together they give rise to “legality review”, which applies to the exercise
of all public power, and which the courts have enthusiastically developed to include most of the
grounds of traditional administrative law review. The result of this further remaking of administrative
law by the courts is nothing less than the creation of a new, constitutional common law.4

This article explores what seem to be some of the main implications of this post-democratic
remaking of administrative law. It begins by outlining the reconstruction of administrative law pur-
suant to South Africa’s constitutional revolution. That description includes a brief account of the
constitutional and statutory framework (the first phase) as well as how and why the legality prin-
ciple was recognized and then elaborated into a highly significant avenue to review alongside PAJA
(the second phase). It explains problematic results of the second phase: rivalry and avoidance. Then,
with an eye to the effectiveness and coherence of administrative law review, it identifies and dis-
cusses some of the most important implications of each of the two phases and proposes a few cor-
rective measures. A brief conclusion follows.

The remaking of administrative law

The first phase: Section 33 of the Constitution and PAJA

In 1994, judicial review (a common law institution) was transformed by the adoption of constitu-
tional rights to just administrative action. Those interim rights were replaced a few years later by
section 33 of the Constitution and its mandate for the enactment of national legislation.5

While section 33 has apparently inspired the enactment of even more expansive rights to admin-
istrative justice in other countries,6 the rights it confers are generous by any measure. Section 33(1)
proclaims, in unqualified form,7 that “[e]veryone” has the right to “lawful, reasonable and proced-
urally fair” administrative action. Indeed, the point of mandating the enactment of national legis-
lation was only partly to flesh out the rights in section 33(1) and (2). Another aim was to
qualify their broad sweep to avoid imposing “paralysing burdens on effective administration in
South Africa”.8 The legislature’s fear of causing administrative paralysis became apparent when it
enacted PAJA, for it made several changes to the Administrative Justice Bill proposed by the Law
Commission,9 almost all of them aimed at reducing the burden on the government.

For example, the legislature spurned the ground of review of unreasonableness proposed by the
Law Commission, which explicitly included disproportionality, and replaced it with a far more

4 Hoexter “From pale reflection”, above at note 1 at 182.
5 Sec 33 provides: “(1) Everyone has the right to administrative action that is lawful, reasonable and procedurally fair. (2)

Everyone whose rights have been adversely affected by administrative action has the right to be given written reasons.
(3) National legislation must be enacted to give effect to these rights and must - (a) provide for the review of admin-
istrative action by a court or, where appropriate, an independent and impartial tribunal; (b) impose a duty on the state
to give effect to the rights in subsections (1) and (2); and (c) promote an efficient administration.”

6 Including Kenya, Zimbabwe and Fiji; see further, Hoexter “From pale reflection”, above at note 1 at 180–81.
7 Like all rights in the Bill of Rights, however, sec 33 is subject to reasonable and justifiable limitation as contemplated in

the Constitution, sec 36(1).
8 Report on Administrative Justice (August 1999, South African Law Commission), para 3.3.
9 The Law Commission’s bill appears as annexure A to its Report: id at 15–43.
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restrictive Wednesbury clone.10 Innovations in connection with rulemaking and various other
reforms, such as the creation of an administrative review council, were similarly rejected or attenu-
ated. (Section 10(2) of PAJA does still allow for ministerial regulations to be made on such topics,
but this power has not been used.) A provision that became section 2 of PAJA was added to allow
both for ministerial exemptions from the statute and “permissions to vary” duties as to procedural
fairness and reason giving. Most significantly for present purposes, the legislature did its best to
limit PAJA’s sphere of application.

This aim was achieved via the threshold concept of “administrative action”, for, like its parent
rights, PAJA only applies to such action. During the parliamentary process, several elements
were added to the relatively simple definition proposed by the Law Commission, including a couple
of ingredients borrowed rather arbitrarily from other jurisdictions.11 As a result of these additions,
under section 1 of PAJA, conduct qualifies as administrative action only if it is: a decision of an
administrative nature; by an organ of state or another person; exercising a public power or perform-
ing a public function; in terms of any legislation or an empowering provision; that adversely affects
rights; that has direct, external legal effect; and does not fall within any of the listed exclusions.

Had it not been for the courts’ intervention, this “palisade of qualifications”12 would no doubt
have achieved its aim of a vastly reduced burden of administrative justice. However, the courts did
intervene, partly by means of a liberal interpretation of the statutory definition of administrative
action and partly by discovering and swiftly developing a constitutional safety net to take care of
cases of non-administrative action. Indeed, although the realm of non-administrative action was
expanded by the PAJA definition, the question of what to do with such action predated the national
legislation. The problem was the inevitable result of demarcating a constitutional right or rights to
just “administrative action”, and the Constitutional Court (South Africa’s highest court) began to
address it some months before the drafting of PAJA began. The court did so by deploying a con-
stitutional principle of legality: a principle that would apply to every exercise of public power, thus
guaranteeing some level of court-based accountability in respect of non-administrative action. The
principle of legality thus began as a safety net. However, as appears from the account that follows, it
soon became something far more extensive and elaborate.

The second phase: The principle of legality and the development of its content

The courts’ remaking of post-1994 administrative law took place from 1998 in a series of cases
involving non-administrative action. It was in Fedsure,13 concerning the making of original legisla-
tion by a municipal council, that the principle of legality was first identified and characterized as an
aspect of the rule of law. The case was decided under the Interim Constitution, which, unlike the
1996 Constitution,14 made no explicit reference to the rule of law. The Constitutional Court was
undaunted, however, and reasoned that the rule of law, and thus the principle of legality
(the more general counterpart of the right to lawful administrative action), was necessarily implicit
in the Interim Constitution.15 In essence, the principle required public power to be exercised within

10 PAJA, sec 6(2)(h), which targets action that is “so unreasonable that no reasonable person could have so exercised the
power or performed the function”, was clearly inspired by the test in Associated Provincial Picture Houses Ltd v
Wednesbury Corporation [1948] 1 KB 223 (CA).

11 PAJA’s elaborate definition of “decision” was taken largely from Australia’s Administrative Decisions (Judicial Review)
Act of 1977, while the notion of “direct, external legal effect” is a fragment of sec 35 of Germany’s Federal Law of
Administrative Procedure 1976: a last-minute borrowing and a particularly ill-considered one. For discussion of
these borrowed elements, see C Hoexter and G Penfold Administrative Law in South Africa (3rd ed, 2021, Juta &
Co Ltd) at 246–73 and 320–31.

12 Grey’s Marine Hout Bay (Pty) Ltd v Minister of Public Works 2005 (6) SA 313 (SCA), para 21 (Nugent JA).
13 Fedsure Life Assurance Ltd v Greater Johannesburg Transitional Metropolitan Council 1999 (1) SA 374 (CC).
14 Under sec 1(c), the rule of law is one of the values on which the Republic of South Africa is founded.
15 Fedsure, above at note 13, paras 58–59.
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the authority lawfully conferred on its holders.16 In SARFU17 a few months later, in the context of
executive action taken by the president, the court expanded this meaning to require those who exer-
cise public power to act in good faith and not misconstrue their powers. The following year, in
Pharmaceutical Manufacturers,18 the same court laid down a basic requirement of rationality for
every exercise of public power. While this entailed merely establishing a rational relationship
between an exercise of power and the purpose for which the power was conferred, that link was
judged to be missing in this instance. The court found that the president had acted irrationally
in an objective sense when proclaiming the Medicines Act19 into force before essential regulations
and schedules were ready, for this premature proclamation could only impede the purpose for
which the power was conferred.20

The safety net of the legality principle was thus in place by the time PAJA entered into force in
November 2000. However, as already mentioned, it did not remain a mere safety net for long. In
May 2003, in Pepcor,21 the Supreme Court of Appeal22 boldly added to the principle’s coverage
by reading into it a ground of review that had never previously been recognized in South
African law: material mistake of (non-jurisdictional) fact. According to the court, the doctrine of
legality expounded in Fedsure, SARFU and Pharmaceutical Manufacturers required that “the
power conferred on a functionary to make decisions in the public interest … be exercised properly,
ie on the basis of true facts”.23 PAJA was not applicable in this case as the facts had arisen before the
statute came into force. Nevertheless, the court suggested that the new ground of material mistake of
fact could also be accommodated by a suitably expansive interpretation of section 6(2)(e)(iii) of
PAJA, a ground dealing with relevant and irrelevant considerations.24 This was a significant
moment: the first occasion, although not the last, on which the legality principle led the way in
terms of the creation or expansion of grounds of review.

After a lull of several years, the next stage in the development of the legality principle was the
elaboration of the basic requirement of rationality introduced in Pharmaceutical Manufacturers.
In the pivotal case of Albutt25 the Constitutional Court held that, as a matter of rationality, the presi-
dent should have heard victims or their families before exercising a power to pardon offenders who
had been convicted of politically motivated offences. Rather confusingly, however, both before and
after this judgment, the same court denied that procedural fairness was part of the legality prin-
ciple.26 This tension was resolved eventually, although not very satisfactorily, in Law Society of
South Africa,27 where the Constitutional Court reserved the label “procedural fairness” for hearings
based on fairness to an affected party and insisted on “procedural rationality” to describe hearings
for the sake of rationality. Unfortunately, this solution contradicted the court’s previous

16 Ibid; see also id, para 56.
17 President of the Republic of South Africa v South African Rugby Football Union 2000 (1) SA 1 (CC), para 148. See also

Law Society of South Africa v President of the Republic of South Africa 2019 (3) SA 30 (CC), para 48.
18 Above at note 2, para 85.
19 South African Medicines and Medical Devices Regulatory Authority Act 132 of 1998.
20 Pharmaceutical Manufacturers, above at note 2, paras 89–90.
21 Pepcor Retirement Fund v Financial Services Board 2003 (6) SA 38 (SCA).
22 An intermediate court of appeal situated between the High Court and the Constitutional Court.
23 Pepcor, above at note 21, para 47.
24 Id, para 46. Sec 6(2)(e)(iii) provides for review of administrative action where “irrelevant considerations were taken into

account or relevant considerations were not considered”.
25 Albutt v Centre for the Study of Violence and Reconciliation 2010 (3) SA 293 (CC).
26 Masetlha v President of the Republic of South Africa 2008 (1) SA 566 (CC), para 78 (procedural fairness “is not a

requirement” of the legality principle); Association of Regional Magistrates of Southern Africa v President of the
Republic of South Africa 2013 (7) BCLR 762 (CC), para 59 (a procedural fairness challenge is “not competent”
under the legality principle unless the enabling legislation specifically calls for it).

27 Above at note 17, para 64.
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jurisprudence in which “procedural fairness” was informed by both the traditional rationales: better
and more rational decision-making, as well as fairness to those likely to be affected by a decision.28

The concept of procedural rationality had itself emerged from Simelane29 in 2013. This case con-
cerned a challenge to the president’s controversial appointment of Menzi Simelane as National
Director of Public Prosecutions (NDPP). Here the Constitutional Court distinguished between sub-
stantive rationality, relating to the decision itself, and procedural rationality, relating to the process
of making the decision. The latter included steps in the process and, indeed, “everything done” in
the process.30 The court held that both decision and process must bear a rational relationship to the
purpose of the power, and furthermore that a misstep, if sufficiently irrational, might taint the entire
process and thus the decision itself.31 In this instance, it concluded, the president’s failure to take
into account a relevant consideration (cogent evidence pointing to dishonesty on Simelane’s
part) was clearly at odds with the purpose of appointing a credible and conscientious NDPP.32

Interestingly, in this development the legality principle was again in advance of PAJA: it was only
in 2020 that the Constitutional Court decided to read procedural rationality as such into the statute.
In PG Group,33 again in the context of a failure to consider relevant material, a majority reasoned
that, while section 6(2)(f)(ii) of PAJA seemed to address only substantive or decisional rationality,34

it made no sense for rationality under PAJA to have a more restrictive meaning than rationality
under the legality principle. Failure to take into account a relevant consideration was thus read
into section 6(2)(f)(ii), notwithstanding the separate provision made for that very failure, arguably
in broader terms, in section 6(2)(e)(iii) of the statute. As the majority saw it, some evaluation of
process was essential to a rationality inquiry for, without it, “we are simply asking whether a deci-
sion is right or wrong based on post hoc reasoning”.35

Meanwhile, in a case decided in 2013,36 the Supreme Court of Appeal had broken another bar-
rier by requiring reasons to be given for a non-administrative decision of the Judicial Service
Commission (JSC). Once again this was for the sake of rationality, or more accurately for the
sake of demonstrating rationality. The JSC had decided not to recommend certain well qualified
candidates for judicial office and had refused to give reasons for this controversial decision.
While conduct of this kind is expressly excluded from the definition of administrative action in
PAJA, the court reasoned that the JSC would effectively be immune from a rationality challenge
if, “when properly called upon to do so”, it was not required to give reasons in such a case.37

This obligation is presumably another manifestation of procedural rationality.

28 See, for example, De Lange v Smuts NO 1998 (3) SA 785 (CC), para 131. For a useful discussion on the distinction
between procedural fairness and procedural rationality viewed against the backdrop of recent case law, see N Ally
and MJ Murcott “Beyond labels: Executive action and the duty to consult” (2023) 27 Law, Democracy and
Development 93. The judgment in Law Society of South Africa is also critiqued in W Freedman and N Mzolo “The prin-
ciple of legality and the requirements of lawfulness and procedural rationality: Law Society of South Africa v President of
the RSA (2019 (3) SA 30 (CC))” (2021) 42/2 Obiter 421; and Hoexter and Penfold Administrative Law, above at note 11
at 573–75.

29 “Simelane” is more widely used than the official case name, Democratic Alliance v President of the Republic of South
Africa 2013 (1) SA 248 (CC).

30 Id, paras 34 and 36.
31 Id, para 37.
32 Id, paras 86 and 89.
33 National Energy Regulator of South Africa v PG Group (Pty) Ltd 2020 (1) SA 450 (CC), para 50.
34 Sec 6(2)(f)(ii) provides for review where administrative action “is not rationally connected to (aa) the purpose for which

it was taken; (bb) the purpose of the empowering provision; (cc) the information before the administrator; or (dd) the
reasons given for it by the administrator”.

35 PG Group, above at note 33, para 48 (Khampepe J).
36 Judicial Service Commission v Cape Bar Council 2013 (1) SA 170 (SCA).
37 Id, paras 44–45.
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Problematic results of the second phase: Rivalry and avoidance

The courts’ deployment and rapid expansion of the principle of legality have profoundly affected
administrative law review in several ways.

First and most obviously, in view of its increased content, the legality principle can no longer be
described as a mere safety net for non-administrative action. While there are still some differences
between the grounds of review available under the legality principle and PAJA, those differences are
far less pronounced than they were two decades ago. In relation to the grounds associated with law-
fulness, which is to say the areas of authority, jurisdiction and abuse of discretion, there is really
nothing to choose between the two avenues to review. At the other end of the spectrum, the
only PAJA ground that remains entirely unavailable under the legality principle today is unreason-
ableness, including disproportionality. In between these extremes, the differences are a matter of
degree and sometimes also of terminology. Review for substantive irrationality is available under
both avenues but is somewhat more searching in terms of the four legs of section 6(2)(f)(ii) of
PAJA than under the legality principle. Furthermore, while “procedural fairness” as redefined in
Law Society of South Africa38 is said not to be a ground of review under the legality principle, hear-
ings and other procedures traditionally associated with fairness may, as we have seen, be required as
a matter of procedural rationality, as may the giving of reasons.

This enhanced coverage means that there are few cases now in which it will matter much
whether a review challenge is brought under PAJA or the legality principle. Furthermore, the attrac-
tions of the latter are considerable. One advantage for both litigants and the courts is not having to
bother with the complicated administrative action inquiry that is one of the drawbacks of PAJA:
legality review is always available provided only that the conduct under scrutiny qualifies as an exer-
cise of public power.39 Another advantage is that, procedurally, legality review is governed by rela-
tively liberal and flexible common law doctrines. Litigants opting for legality review thus also avoid
the strict 180-day delay rule set out in section 7(1) of PAJA and the stringent duty to exhaust
internal remedies in section 7(2). The advantages extend to remedies, too, for section 172(1)(b)
of the Constitution is even more liberal than section 8 of PAJA. Without imposing any restrictions,
the constitutional provision simply empowers a court deciding a constitutional matter to make “any
order that is just and equitable”.40 From the courts’ point of view, the legality principle also has the
attraction of flexibility. Legality, a much cleaner slate than PAJA, can more easily be made to mean
whatever the court wants it to mean in a particular case.

Given these distinct advantages, it is not surprising that the legality principle has increasingly
become a rival to PAJA.41 The statute has frequently been avoided or sidestepped in favour of legal-
ity review,42 by which is meant that that avenue has been employed in respect of conduct that pos-
sibly qualifies as administrative action. At first, avoidance of the statute tended to operate in favour
of section 33 or the common law. Then came Albutt,43 in which the Constitutional Court rather
recklessly encouraged avoidance of PAJA in favour of legality review. As the court admitted frankly,

38 Above at note 17, para 64.
39 The Constitutional Court confirmed the justiciability of every exercise of public power, as well as the submission of such

power to the Constitution, in Kaunda v President of the Republic of South Africa 2005 (4) SA 235 (CC), para 78.
40 In State Information Technology Agency SOC Ltd v Gijima Holdings (Pty) Ltd 2018 (2) SA 23 (CC), para 53, the court

unanimously described this remedial power as “[s]o wide . . . that it is bounded only by considerations of justice and
equity” (Madlanga J and Pretorius AJ).

41 C Hoexter “The enforcement of an official promise: Form, substance and the Constitutional Court” (2015) 132 South
African Law Journal 207 at 219.

42 For a sample of the critical commentary on this case law, see C Hoexter “The rule of law and the principle of legality in
South African administrative law today” in M Carnelley and S Hoctor (eds) Law, Order and Liberty: Essays in Honour of
Tony Matthews (2011, University of KwaZulu-Natal Press) 55; Hoexter “The enforcement of an official promise”, above
at note 41; M Murcott and W van der Westhuizen “The ebb and flow of the application of the principle of subsidiarity:
Critical reflections on Motau and My Vote Counts” (2015) 7 Constitutional Court Review 43.

43 Above at note 25.
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it would otherwise have had to engage in a particularly tricky administrative action inquiry.44

Instead of doing so, the court reasoned that the inquiry was unnecessary and thus “ancillary”
because, on its unique and context-specific facts, the case was capable of being resolved by
means of the legality principle.45 Indeed, the court went so far as to criticize the court a quo for
having “reached” and answered the administrative action question unnecessarily, thus wasting
time on an ancillary issue.46

As explained in the next section, this expedient approach was inconsistent with constitutional
subsidiarity to the extent that it preferred a general constitutional principle over a more specific
legislative norm, and a constitutionally mandated one at that. The Albutt philosophy might indeed
have resulted in the near redundancy of PAJA, for almost every case could similarly have been
decided on its own facts with reference to the legality principle.47 Fortunately, within a few years
the Constitutional Court reverted (albeit in an unobtrusive footnote, and without mentioning its
contrary approach in Albutt) to the more prudent position that recourse may only be had to the
legality principle once it is clear that PAJA does not apply.48 That has been the orthodoxy ever
since.49 However, PAJA avoidance continues to be widely practised and tolerated, and the
Constitutional Court has not been consistent about condemning it.50 These mixed messages
from the highest court naturally foster uncertainty, and a High Court judge has suggested that it
is still not completely clear “whether recourse to the principle of legality applies only residually”.51

Three other moves by the Constitutional Court may be thought to have contributed to the priv-
ileging of the legality principle and thus the undermining of PAJA. The first is the court’s unpopular
conclusion in Gijima that cases of “self-review” by an administrator are ordinarily governed by the
legality principle and only exceptionally by PAJA.52 While it seems that at least one of the two pos-
sible exceptions is easily capable of overcoming the Gijima rule,53 the judgment has been criticized
for aggravating the bifurcation of South African administrative law.54

44 Id, para 80: “difficult questions” identified by the court were whether the pardoning power qualified as executive action
under the Constitution, sec 33 and, if so, whether it would be constitutionally permissible for PAJA to “reclassify”
executive action as administrative, given that the president’s pardoning power was conspicuously omitted from the def-
initional exclusions listed in PAJA.

45 Id, paras 81–83.
46 Ibid.
47 Hoexter “The rule of law”, above at note 42 at 66–67; Hoexter and Penfold Administrative Law, above at note 11 at 173.
48 Minister of Defence and Military Veterans v Motau 2014 (5) SA 69 (CC), para 27, note 28.
49 Hunter v Financial Sector Conduct Authority 2018 (6) SA 348 (CC), para 38; Notyawa v Makana Municipality (2020) 41

ILJ 1069 (CC), para 38.
50 For example, in Electronic Media Network v e.tv 2017 (9) BCLR 1108 (CC), para 22, the majority confirmed that the

court below had “properly” resolved the case by means of the legality principle and that it was unnecessary to decide
whether PAJA applied, but did not explain or justify this view. In other cases, the court has at least indicated that it
would make no difference which avenue was employed: Hoexter and Penfold Administrative Law, above at note 11
at 175.

51 Airports Company South Africa v Tswelokgotso Trading Enterprises CC 2019 (1) SA 204 (GJ), para 6 (Unterhalter J).
52 Gijima, above at note 40, paras 35 and 38–40. The court reasoned that an organ of state is the duty-bearer rather than

the beneficiary of administrative justice rights, and that PAJA must be interpreted accordingly. So, notwithstanding the
statute’s apparent embrace in sec 6(1) of “any person” seeking judicial review, PAJA is not ordinarily available to an
organ of state seeking review of its own decision. Two possible exceptions were identified in Gijima, para 2: where
the organ of state is acting in the public interest and where it is challenging the decision of another organ of state
and is thus “in a position akin to that of a private person”.

53 The public interest exception, as demonstrated by Compcare Wellness Medical Scheme v Registrar of Medical Schemes
2021 (1) SA 15 (SCA). See further, R Cachalia “Resuscitating the PAJA in state self-review? Compcare Wellness Medical
Scheme v Registrar of Medical Schemes” (2022) 38 South African Journal on Human Rights 70. The other exception was
effectively ruled out by the Supreme Court of Appeal in Special Investigating Unit v Engineered Systems Solutions (Pty)
Ltd 2022 (5) SA 416 (SCA), para 25 and again in Mapholisa NO v Phetoe NO 2023 (3) SA 149 (SCA), paras 18–19.

54 L Boonzaier “A decision to undo” (2018) 135 South African Law Journal 642 at 655.
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The second development is the court’s identification of a public law claim of unconscionable
state conduct that is said to be based on rights other than section 33, and thus is not capable of
engaging PAJA.55 Rather tellingly, however, this public law claim bears more than a passing resem-
blance to the legality principle,56 and the case in which it was first recognized was one that should
have been but was not argued under PAJA.57 The Constitutional Court has denied having avoided
PAJA in that case, explaining that “this court did not ignore PAJA, but rather chose to dispose of the
matter without having to answer the question whether PAJA applied”.58 However, critics are
unlikely to be placated by this rather feeble rationalization, especially since an almost identical
explanation was given for the court’s more obviously ruthless approach in Albutt.59 Nor are the
authors convinced by it. Avoidance that is “chosen” is surely avoidance par excellence.

More recently, the highest court has again promoted the legality principle at the expense of
PAJA. In Ledla it held unanimously that the Special Tribunal established under the Special
Investigating Units and Special Tribunals Act 74 of 1996 enjoys review jurisdiction, but under
the legality principle, not PAJA.60 While section 1 of PAJA contemplates review by “any independ-
ent and impartial tribunal established by national legislation for the purpose of judicially reviewing
an administrative action in terms of this Act”, the court did not consider whether the Special
Tribunal could be regarded as falling within that definition. Taking the definition literally, the
court simply ruled that the tribunal had not been established for that purpose.61

This article now turns to the main implications that seem to flow from the remaking of South
African administrative law, starting with those that relate to the first phase of the reconstruction
(the first two items discussed below) and then moving to those that concern the second phase
(the last three items discussed below). It also points to a few corrective measures that can be
taken to mitigate the problems of rivalry and avoidance identified above.

Implications and some corrective measures

Constitutional entrenchment and the legislative text

One implication of the constitutionalization of administrative law is that the legislature is barred from
adopting ouster clauses (that is, statutory provisions that are intended to prevent courts from review-
ing specified administrative acts).62 The courts’ power to review administrative action is thus secure
against legislative curtailment. However, South Africa’s constitutional framework means that the
courts are secure in another more pervasive sense when they review administrative action. The fact
that the courts’ review power is entrenched in section 33 of the Constitution read with PAJA
means that courts do not have to justify the exercise of that power through some contested device
such as the ultra vires doctrine or the common law theory. Importantly too, the courts are less sus-
ceptible to assertions of judicial overreach when exercising a power with clear constitutional and legis-
lative endorsement. When they act to control public power within this framework, there is less need
for courts to “claim space and push boundaries” than was the position under the common law.63

55 KwaZulu-Natal Joint Liaison Committee v MEC for Education, KwaZulu-Natal 2013 (4) SA 262 (CC), as explained in
Pretorius v Transport Pension Fund 2019 (2) SA 37 (CC).

56 See Hoexter “The enforcement of an official promise”, above at note 41 at 224.
57 See id at 211, 218–19 and 223–24.
58 Khampepe J in South African Human Rights Commission on behalf of South African Jewish Board of Deputies v Masuku

2022 (4) SA 1 (CC), para 115, referring to KZN Joint Liaison Committee, above at note 55.
59 SeeMasuku, id, para 114: the court “did not attempt to flout the [PAJA], it merely chose to dispose of the matter before

deciding whether [PAJA] even applied”.
60 Ledla Structural Development (Pty) Ltd v Special Investigating Unit 2023 (2) SACR 1 (CC), paras 53–70.
61 Id, para 53.
62 J Klaaren and G Penfold “Administrative justice” in S Woolman et al (eds) Constitutional Law of South Africa (2nd ed,

2008, Juta & Co Ltd), chap 63 at 63–76. See also Hoexter and Penfold Administrative Law, above at note 11 at 845–48.
63 Pharmaceutical Manufacturers, above at note 2, para 45 (Chaskalson P).
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The Constitution, however, does not simply confer rights to administrative justice, it mandates
that these rights be given effect through legislation. That being so, the review of administrative
action now ordinarily takes place under PAJA.64 In exercising this review power, courts must inter-
pret and apply the text of that statute, albeit through the prism of the values of the Bill of Rights.65

Two opposing risks arise from this reshaped legal context. The first is that the restrictive ele-
ments of PAJA might be applied in a manner that undermines administrative law principles and
underlying values. An example is provided by the Constitutional Court’s judgment in Walele,66

which concerned a procedural fairness challenge by a neighbour to the approval of building
plans for a block of flats. Writing for the majority, Jafta AJ found that the approval of the plans
did not trigger the threshold requirement for procedural fairness in section 3(1) of PAJA (“materi-
ally and adversely affects the rights or legitimate expectations of any person”).67 He held that, while
the erection of the block might ultimately have such an impact on the neighbour, the mere approval
of the plans did not.68 However, as the minority judgment in Walele demonstrates,69 the procedural
fairness argument could have been rejected in this case without adopting the majority’s formalistic,
narrow approach to section 3(1).

The second risk, which arises at the other end of the spectrum, is that the court might, in
attempting to give effect to sound administrative law principles, adopt an overly strained interpret-
ation of the PAJA text. The oft-cited judgment of the Supreme Court of Appeal in Grey’s Marine70 is
arguably an example of such a case, for here the court appeared to find that PAJA’s definitional
element of “adversely” affecting rights was met where a benefit was conferred on the lessee of water-
front property.

The challenge for South Africa’s courts is to interpret PAJA to advance the constitutional rights
to administrative justice, and the values underpinning those rights, while respecting the legislative
text. This approach is not only consistent with well-established constitutional principles,71 it also
allows for administrative law to develop in a manner that best promotes the underlying values of
accountability, participation, transparency and administrative efficiency.72

This balanced approach is not to be mistaken for judicial timidity. On the contrary, an emphasis
on underlying constitutional values should encourage South African courts to be innovative and
bold, as demonstrated, for example, in the judgments of the Constitutional Court in Bato Star73

and Joseph.74 In the former case, the court interpreted section 6(2)(h) of PAJA as involving review
for mere unreasonableness even though the wording of this provision (“so unreasonable that no rea-
sonable person could have so exercised the power or performed the function”) might more naturally
be taken to suggest unreasonableness of an egregious sort. The court did so with reliance on the

64 Bato Star Fishing (Pty) Ltd v Minister of Environmental Affairs 2004 (4) SA 490 (CC), para 25.
65 The Constitution, sec 39(2).
66 Walele v City of Cape Town 2008 (6) SA 129 (CC).
67 Id, para 42.
68 Id, paras 31–32.
69 Id, paras 127–36.
70 Above at note 12, para 28.
71 The Constitution, sec 39(2) requires courts to interpret legislation in a manner that promotes the values of the Bill of

Rights, while the courts have added that the resulting interpretation must be one that the legislative text can reasonably
bear or, put differently, it must not be “unduly strained”. See for example Investigating Directorate: Serious Economic
Offences v Hyundai Motor Distributors (Pty) Ltd: In re Hyundai Motor Distributors (Pty) Ltd v Smit 2001 (1) SA
545 (CC), paras 23–24; National Coalition for Gay & Lesbian Equality v Minister of Home Affairs 2000 (2) SA 1
(CC), para 24.

72 See G Penfold “Substantive reasoning and the concept of ‘administrative action’” (2019) 136 South African Law
Journal 84.

73 Above at note 64.
74 Joseph v City of Johannesburg 2010 (4) SA 55 (CC).
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unqualified language of the right to “reasonable” administrative action in section 33(1) of the
Constitution. O’Regan J stated:

“Even if it may be thought that the language of section 6(2)(h), if taken literally, might set a
standard such that a decision would rarely if ever be found to be unreasonable, that is not the
proper constitutional meaning which should be attached to the subsection. The subsection
must be construed consistently with the Constitution and in particular section 33 which
requires administrative action to be ‘reasonable’. Section 6(2)(h) should then be understood
to require a simple test, namely that an administrative decision will be reviewable if, in Lord
Cooke’s words, it is one that a reasonable decision-maker could not reach.”75

The judgment in Joseph dealt with whether tenants had the right to make representations before the
decision of a municipal entity (City Power) to disconnect their electricity supply, in the absence of a
contractual nexus between City Power and the tenants. In finding that the tenants did have such a
right, the court located the “right” that was adversely affected for the purposes of section 3(1) of
PAJA in local government’s constitutional and statutory obligation to provide basic municipal ser-
vices.76 Skweyiya J, writing for a unanimous court, emphasized that proper regard to the constitu-
tional right to administrative justice confirmed “the need for an interpretation of rights under
section 3(1) of PAJA that makes clear that the notion of ‘rights’ includes not only vested private
law rights, but also legal entitlements that have their basis in the constitutional and statutory obli-
gations of government”.77 He went on to describe the right at play in this case as a “public law right”
to receive a basic municipal service.78

These two cases show the benefits of substantive reasoning that is based on the Constitution.79

Both cases developed administrative law in progressive ways without, in the authors’ view, unduly
straining the text of PAJA. They illustrate that, while the legislative text might constrain judicial
decision-making, the constitutional context may provide the impetus for the creative remaking of
administrative law in appropriate cases.

As explained immediately below, the distinct constitutional and legislative setting in which
administrative law review now takes place in South Africa also potentially has implications for
the continued use of English case law.

Reliance on English precedent

English law has had a profound impact on South African administrative law. It formed the basis for
the common law of judicial review in the pre-1994 era, and the South African grounds of review
were largely derived from English law. However, the retrogressive tendencies of the common law
as applied under apartheid moved a leading commentator, writing in 1984, to describe the admin-
istrative law of the time as “a pale reflection of the English law of a bygone era”.80 Against this back-
drop, English law was a crucial source of progressive administrative law principles that liberal
minded judges could employ to constrain the power of the state. These principles included the

75 Bato Star, above at note 64, para 44.
76 Joseph, above at note 74, paras 41–47.
77 Id, para 43.
78 Id, para 47.
79 See the discussion of the substantive reasoning adopted in Joseph in G Quinot “Substantive reasoning in administrative-

law adjudication” (2010) 3 Constitutional Court Review 111 at 119–23; Hoexter and Penfold Administrative Law, above
at note 11 at 551–53; M Murcott “The role of administrative law in enforcing socio-economic rights: Revisiting Joseph”
(2013) 29 South African Journal on Human Rights 481 at 486.

80 L Baxter Administrative Law (1984, Juta & Co Ltd) at 34. See also Hoexter “From pale reflection”, above at note 1 at
174–77.
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power to review delegated legislation for unreasonableness81 and the extension of procedural pro-
tection to legitimate expectations.

The influence of English law has continued in the democratic era, with South African courts
regularly drawing on case law from that jurisdiction.82 While this comparative approach is to be
encouraged, one effect of South Africa’s constitutional remaking of administrative law is that
case law from other jurisdictions should be employed with careful regard to the different constitu-
tional and statutory setting within which administrative law review now takes place in this country.

Bato Star83 is a good example of such an approach. While noting that the wording of section
6(2)(h) of PAJA drew directly from the unreasonableness test in Wednesbury,84 O’Regan J rejected
that restrictive test in favour of a more straightforward and constitutionally sound formulation (“one
that a reasonable decision maker could not reach”).85 Notably, this formulation was itself derived
from another, more recent, English source: a dictum of Lord Cooke in Trader’s Ferry.86

Another area that calls for a nuanced, context-sensitive approach to English law, and indeed the
common law, is the meaning to be ascribed to the concept of legitimate expectations in modern
South African law. In its seminal 1989 judgment in Traub,87 the Appellate Division adopted the
English law doctrine of legitimate expectations and apparently approved of Lord Fraser’s dictum
in Council of Civil Service Unions88 that a legitimate expectation arises from either a promise by
the public authority or a regular practice.89 The adoption of this doctrine meaningfully liberalized
the scope of procedural fairness. As Corbett CJ put it, it provided a legal remedy “where the facts cry
out for one” but where the common law formula of “liberty, property and existing rights” offered
none.90

The legitimate expectation doctrine was regularly employed by South African courts in the ensu-
ing decade before being appropriated by PAJA’s drafters. Section 3(1) of the statute provides that
procedural fairness applies where “rights or legitimate expectations” are adversely affected. A ques-
tion that arises is whether the phrase “legitimate expectations”, when used in section 3(1), is limited
to the traditional conception (an expectation arising from a promise or regular practice) or whether
it might bear a broader meaning. In Walele, the majority of the Constitutional Court suggested that
it was so limited.91 Jafta AJ noted that “legitimate expectation” is not defined in PAJA and should
therefore be given its ordinary meaning, as understood in previous judicial decisions.92 The problem
with this approach is that it appears to foreclose the possibility that a person might be said to have a
legitimate expectation where the impact of a decision on that person’s interests is such that fairness
would require a hearing.93

Superficial reliance on the concept of legitimate expectations in English law might suggest that
Walele was correctly decided. Courts and academics in that country, for the most part, regard
legitimate expectations and the impact of a decision on one’s rights or interests as distinct bases
for procedural fairness. As a leading English text puts it:

81 This principle was derived from Kruse v Johnson [1898] 2 QB 91.
82 See Hoexter “From pale reflection”, above at note 1 at 187–89.
83 Bato Star, above at note 64.
84 Wednesbury, above at note 10.
85 Bato Star, above at note 64, para 44.
86 R v Chief Constable of Sussex, ex parte International Trader’s Ferry Ltd [1999] 2 AC 418 at 452.
87 Administrator, Transvaal v Traub 1989 (4) SA 731 (A).
88 Council of Civil Service Unions v Minister for the Civil Service [1985] AC 374 at 401.
89 Traub, above at note 87 at 756G–I and 761J–62D.
90 Id at 761E.
91 Walele, above at note 66, paras 35, 39 and 42.
92 Id, paras 30 and 37.
93 Compare with the minority judgment of O’Regan J in Walele, above at note 66, para 133. For a critique of this aspect of

the majority judgment, see Penfold “Substantive reasoning”, above at note 72 at 95–96.
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“The distinction between the legitimate expectation and protectable interest may not always be
clear, particularly if the two overlap. However, the underlying principles justifying one or the
other are distinct. The legitimate expectation derives its justification from the principle of
allowing the individual to rely on assurances given, and to promote certainty and consistent
administration. Such a justification is distinct from that which permits a person to participate
in a process of reaching a decision which may threaten his rights or interests.”94

Purists might thus regard the extension of legitimate expectations to cover decisions that have a dra-
matic impact on a person’s interests as a perversion of doctrine.95 However, the constitutional and
legislative setting in South Africa points in the opposite direction. Given that section 3(1) of PAJA
refers only to “rights or legitimate expectations” and makes no mention of interests, if “legitimate
expectations” is confined to its traditional conception, an affected person would not necessarily be
entitled to a hearing even if the decision had a dramatic impact on her interests. Such an outcome
would seem to be constitutionally problematic, particularly since section 33(1) of the Constitution
grants everyone the right to procedural fairness in unqualified terms.96

There is thus much to be said for holding that a legitimate expectation arises, for the purposes of
section 3(1) of PAJA, where the decision’s detrimental impact is such that fairness requires a
hearing.97 While this approach might not, as a matter of form, be consistent with English doctrine,
it would, in substance, find support in the English law approach of granting procedural protection in
deserving cases under the broad rubric of the duty to act fairly. Substance is, as always, more
important than form, even if it might muddy doctrinal waters somewhat.

The proper use of the two main avenues to review

As explained above, avoidance of PAJA in favour of the legality principle has become commonplace.
This is understandable given the considerable attractions of legality review, which include relatively
indulgent procedural requirements and freedom from the burdensome administrative action
inquiry. However, such avoidance is constitutionally unacceptable for more than one reason.

First, by contemplating the use of a more general constitutional principle in preference to a more
specific legislative norm, the non-residual use of legality review violates the principle of constitu-
tional subsidiarity.98 This principle has been affirmed by the Constitutional Court in a range of con-
texts, including the relationship between section 33 and PAJA.99 Subsidiarity contemplates the
invocation of a higher or more abstract norm “only where the more local institution, or concrete
norm, or detailed principle or remedy, does not avail”.100 The legality principle is clearly a more
abstract norm: from the start it was characterized as the more general equivalent of the right to law-
ful administrative action,101 and the enactment of PAJA effectively widened the gulf between the
general and the particular. Today, notwithstanding the subsequent inflation of the legality principle,

94 H Woolf et al De Smith’s Judicial Review (8th ed, 2018, Sweet & Maxwell) at 674–75.
95 See for instance, C Forsyth “Audi alteram partem since Administrator, Transvaal v Traub” in E Kahn (ed) The Quest for

Justice: Essays in Honour of Michael McGregor Corbett (1995, Juta & Co Ltd) 189 at 204–5, describing as “heretical” two
pre-PAJA judgments that suggested that a legitimate expectation might arise from the nature of the decision and pro-
posing that those sorts of cases should rather turn on “the duty to act fairly”.

96 The majority in Walele, above at note 66, para 30, noted that the applicant did not challenge the constitutionality of
PAJA, sec 3 and that the court should thus proceed on the assumption that the provision did not offend the
Constitution. This seems implicitly to acknowledge the potential constitutional difficulty brought about by the major-
ity’s own understanding of the phrase “rights or legitimate expectations”.

97 Klaaren and Penfold “Administrative justice”, above at note 62 at 63–94.
98 See, for example, Hoexter “The rule of law”, above at note 42 at 65; Hoexter and Penfold Administrative Law, above at

note 11 at 170–77; and Murcott and van der Westhuizen “The ebb and flow”, above at note 42 at 49–53.
99 See the discussion in My Vote Counts v Speaker of the National Assembly 2016 (1) SA 132 (CC), paras 54–66.
100 Id, para 46 (Cameron J).
101 Fedsure, above at note 13, paras 58–59.
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PAJA remains a far more specific and more detailed statement of administrative justice than legality
review.

Furthermore, PAJA enjoys all the democratic legitimacy of a statute. Even in the absence of a
constitutional mandate to provide for judicial review, there is an argument that “in the interests
of democracy a body of law of this kind should receive the imprimatur of a legislature and should
not be fashioned by the courts alone”.102 PAJA has that imprimatur and, while it is not a particu-
larly voluminous piece of legislation, it cannot be described as minimalistic. In comparison with the
more laconic US Administrative Procedure Act of 1946, for instance, the grounds of review in PAJA
are set out in considerable detail. Its makers also went into detail about the ingredients of procedural
fairness, both in individual cases and in cases affecting the public. Accordingly, sidestepping the
statute in favour of legality review, which is entirely judge-made, not only flouts subsidiarity but
also disrespects the legislature.103 Moreover, it undermines the constitutional structure of adminis-
trative law review, since section 33(3)(a) of the Constitution makes plain that legislation is to pro-
vide for the review of administrative action.104

As various commentators have urged,105 the courts should be applying this orthodoxy uniformly
and consistently. In recent years the strongest statements about the proper use of PAJA have tended
to come from the Supreme Court of Appeal. It is judges of that court who have pointed out that the
“proper place for the principle of legality in our law is for it to act as a safety net or a measure of last
resort … It cannot be the first port of call or an alternative path to review, when PAJA applies”,106

and similarly that litigants and courts must “start with PAJA and only when PAJA does not apply
should they look to the principle of legality and any other permissible grounds of review lying out-
side PAJA”.107 What is needed now are similarly unequivocal statements from the Constitutional
Court. Sad to say, South Africa’s highest court seems to have done more than any other actor to
foster doubt about whether administrative justice will be best served by “embracing” or “sidelining”
PAJA.108

Taking the boundaries of administrative action seriously

Avoidance of PAJA in favour of legality review is not only constitutionally objectionable, it is also
deleterious from a more practical point of view. Applying legality review to acts that might or would
qualify as administrative action under PAJA is an inflationary practice. This is because using legality
review where PAJA ought to apply exerts pressure on the courts to make the legality principle do the
work that would ordinarily be done by PAJA. In the absence of limiting doctrine or precedent, the
inclination of any court is to apply the standard of review that it considers appropriate to the matter

102 C Saunders “Constitutions, codes and administrative law: The Australian experience” in C Forsyth et al (eds) Effective
Judicial Review: A Cornerstone of Good Governance (2010, Oxford University Press) 61 at 79. Verkuil, too, suggests that
“[i]n a democratic state - especially one that espouses parliamentary rather than judicial supremacy - the legislature
properly should stake out the standards of judicial review”: PR Verkuil “Crosscurrents in Anglo-American administra-
tive law” (1986) 27 William & Mary Law Review 685 at 708.

103 See also Murcott and van der Westhuizen “The ebb and flow”, above at note 42 at 54 (reliance upon legality where PAJA
should be applied undermines the principle of democracy and the separation of powers and disregards the legitimate
role of the legislature).

104 See Hoexter “The rule of law”, above at note 42 at 65–67.
105 See for example, Murcott and van der Westhuizen “The ebb and flow”, above at note 42; R Henrico “Subverting the

Promotion of Administrative Justice Act in judicial review: The cause of much uncertainty in South African adminis-
trative law” 2018 Journal of South African Law 288.

106 Cachalia JA, writing for the majority in State Information Technology Agency SOC Ltd v Gijima Holdings (Pty) Ltd 2017
(2) SA 63 (SCA), para 38. The minority, unfortunately, saw this as formalistic: id, para 55.

107 Wallis JA for a unanimous court in Minister of Defence v Xulu 2018 (6) SA 460 (SCA), para 50.
108 G Quinot and E van der Sijde “Opening at the close: Clarity from the Constitutional Court on the legal cause of action

and regulatory framework for an organ of state seeking to review its own decision?” (2019) Journal of South African Law
324 at 333.
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before it. The temptation, then, is to make legality review mimic or mirror the grounds of review
enjoyed under PAJA, thus leading to increasingly wide grounds of review. While the authors can
only speculate, the misapplication of legality review in this manner surely explains at least some
of the inflation of the content of legality that has occurred in the last decade or so.

A related problem is that there is apparently no going back once a ground of review has been
created or expanded. Whether in PAJA or elsewhere, grounds of review seldom shrink or decrease
but only seem to expand their content or sphere of application. Given its extraordinary development
in recent years, the legality principle has arguably become more rigorous and invasive than it needs
to be to act as a safety net for non-administrative action: the executive or distinctively political con-
duct for which the principle was originally devised. That amounts to overkill, which may in turn
lead to accusations of judicial overreach in such matters.

The concept of legality review reflects an eminently principled approach: the exercise of all public
power must comply with basic administrative law principles. This unqualified approach has, up to
now, held its ground even in cases involving sensitive political decision-making, including a presi-
dential decision to appoint a commission of inquiry109 and decisions involving foreign policy.110

However, a recent Constitutional Court judgment suggests that the universal application of the
legality principle may be under threat, for the court left open the question whether a decision to
reshuffle the Cabinet was subject to rationality review, despite the president’s concession that it
was.111 This threat is likely to be increased by the expansion of the grounds of legality review beyond
its safety net function, particularly if those review grounds apply in the same manner to all conduct
that falls within the ambit of legality review.

One way out of this conundrum, as argued below, is to restore some balance by means of the
notion of variability. Meanwhile, the authors suggest that this inflationary effect is a strong argu-
ment for drawing the boundaries of administrative action properly, instead of simply relying on
legality review as a substitute.

The decision of the Supreme Court of Appeal in Scalabrini112 perhaps illustrates the point. The
court in this case held that a decision to close the Refugee Reception Office in Cape Town did not
amount to “administrative action”, owing to its policy-laden nature.113 Applying the legality principle,
the court then struck down the decision on the basis that it had been irrational not to consult with
certain non-governmental organizations that had special knowledge about asylum seekers in Cape
Town.114 While Nugent JA emphasized that this did not imply “a general duty on decision makers
to consult organizations or individuals having an interest in their decisions”,115 it will be difficult to
distinguish between the organizations in Scalabrini and parties affected by a host of other types of deci-
sions who may well have special knowledge relating to the subject-matter of the decision. Rather than
applying procedural rationality in this expansive manner under the banner of legality review, it might
have been more appropriate for the court to hold that the closure decision was susceptible to PAJA
review and then to apply suitable deference in assessing the reasonableness of the decision.116

Developing variability under the legality principle

For the reasons given above, there is a pressing need to develop the concept of variability to ensure
that the degree of judicial scrutiny is appropriately calibrated to the relevant type of administrative act.

109 SARFU, above at note 17, para 38.
110 See, for example, Kaunda, above at note 39, paras 77–78.
111 President of the Republic of South Africa v Democratic Alliance 2020 (1) SA 428 (CC), para 32.
112 Minister of Home Affairs v Scalabrini Centre 2013 (6) SA 421 (SCA).
113 Id, para 58.
114 Id, paras 70–72.
115 Id, para 72.
116 The court remarked that, while the facts might have shown that the decision was unreasonable, they fell far short of

showing that it was irrational: id, para 66.
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Variability, closely related to deference, expresses the notion that the grounds of review “need not be
applied in an all-or-nothing fashion, and that the intensity of judicial scrutiny may vary according to the
context”.117 In relation to PAJA and its universe of administrative action, this proposition has received
ample recognition from the South African courts. As in other parts of the common law world,118 the
variable content of procedural fairness and the variable meaning of reasonableness are well established.
Section 3(1)(a) of PAJA recognizes that what is fair “depends on the circumstances of each case”, and
the Constitutional Court has acknowledged that both procedural fairness and reasonableness are “con-
text specific”.119 Variability is increasingly being accepted in other areas too; it is fairly clear, for instance,
that the answer to whether there has been “compliance” with a statutory formality or whether an
administrator has provided “adequate” reasons will necessarily vary with the factual and legal context.120

Under PAJA, the chief advantage of variability is that it discourages all-or-nothing reasoning and
the concomitant risk of no entitlement to administrative justice. In this regard, the highest court
made it plain in Joseph that the threshold concept of administrative action ought not to be deployed
with the aim of achieving administrative efficiency or, stated more negatively, in order to avoid the
“spectre of administrative paralysis”.121 As Skweyiya J explained for the court, it is preferable for
practical concerns such as these to inform the content of duties imposed by administrative law
(in that instance, procedural fairness) rather than the scope of administrative action: a concept “fun-
damentally determined by the relationship between the administrative State and its citizens”, and
one that ought not to be delimited too strictly.122 Under PAJA, then, variability works to discourage
courts from drawing the boundaries of administrative action too narrowly and thus setting too high
a threshold for the application of the statute.

Turning to legality review, the existence of this avenue may itself be regarded as a manifestation
of variability: that is, a kind of variability between rather than within standards of review.123 When it
was first conceived, legality review made a sharp contrast with PAJA: it operated as a basic safeguard
that permitted a court to “defer to the government at the margins without relinquishing its super-
visory role completely”.124 There was no real need to ponder possible variability within its grounds
of review, which were then of the most rudimentary kind. However, now that the principle has
developed into a much more elaborate safeguard, one that rivals PAJA and matches its content
to a large extent, it seems that the recognition and development of variability within the grounds
of legality review has become a necessary and perhaps inevitable step, particularly given the wide
range of public conduct that is subject to legality review.

Acknowledging that the content of the legality principle varies with the context would introduce
essential nuance into this review regime. Most obviously, it would allow the meaning and content of
both substantive and procedural rationality to change with the type of administrative act being
reviewed, and for the intensity of judicial scrutiny to vary accordingly.

Price describes variable rationality review as follows:

“[I]n what may roughly be labelled ‘political’ contexts, when courts assess the rationality of
decisions lying close to the heart of executive power (eg those concerning foreign relations,

117 C Hoexter “The future of judicial review in South African administrative law” (2000) 117 South African Law Journal 484
at 502. On the importance of variability in administrative law generally, see Hoexter and Penfold Administrative Law,
above at note 11 at 192–93 and 310–11.

118 See Woolf et al De Smith’s Judicial Review, above at note 94 at 454–56 and 646–51 and the authorities cited there.
119 Minister of Health v New Clicks South Africa (Pty) Ltd 2006 (2) SA 311 (CC), para 145. See also for example Joseph,

above at note 74, para 56.
120 See Hoexter and Penfold Administrative Law, above at note 11 at 404–11 and 643–49.
121 Joseph, above at note 74, para 29.
122 Ibid.
123 A Price “The content and justification of rationality review” (2010) 25 Southern African Public Law 346 at 361–62.
124 Hoexter “The future of judicial review”, above at note 117 at 507.
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national security, economic policy, and so forth), the court is bound to exercise considerable
deference when deciding whether the purpose of the decision is legitimate and whether the
decision is likely to serve that purpose. In such contexts, the considerations of democratic prin-
ciple and institutional competence are particularly pressing and consequently oblige the court
to pay a higher degree of respect to the empirical and normative judgments of the executive…
By contrast, in less ‘political’ contexts - that is, in cases where the considerations of institutional
competence and democratic principle are less weighty - the courts need not tread as lightly
when evaluating the purpose and effect of the law or conduct in question.”125

The development of a doctrine of variability along these lines would surely help to counteract the
inflationary effect discussed earlier: the results of the near-constant temptation to make legality
review do all the work of PAJA. This option also seems far more attractive than the obvious alter-
native, the development of a doctrine of non-justiciability for certain exercises of public power. Such
a doctrine carries the risk of unprincipled application, is inherently less principled, undermines
accountability, and would in any event be inconsistent with South Africa’s existing jurisprudence.
After all, the Constitutional Court established the justiciability of every exercise of public power two
decades ago.126

Conclusion

This article has explored the remaking of South African administrative law and, more particularly,
judicial review, since constitutional democracy was introduced in 1994. It characterized the con-
struction of the constitutional and legislative framework, and the courts’ interpretation of that
framework, as the first phase of the remaking. The second phase encompasses the courts’ recogni-
tion of the legality principle and their subsequent development of its content, resulting in an elab-
orate avenue to review parallel to PAJA, with attendant problems of rivalry and avoidance.

The article went on to identify and discuss some of the more significant implications of each of
these phases of reconstruction. As to the first phase, it argued that the constitutional and legislative
context has important implications for judicial interpretation and reasoning, as well as for the use of
English precedent. One product of this phase is that, while the constitutional right provides fertile
ground for the progressive development of administrative law, the text of PAJA constrains judicial
decision-making somewhat. As to the second phase, it argued in favour of respecting constitutional
subsidiarity in using the two competing avenues to review, and pointed out the need to take the
boundaries of administrative action seriously and to develop the concept of variability under the
legality principle.

In the authors’ view, all these measures are likely to advance the coherence and effectiveness of
administrative law review and its jurisprudence. They should assist in ensuring that the standard of
review is appropriately calibrated to the nature of the administrative act, and that the principled pos-
ition that legality review applies to the exercise of all public power is not jettisoned in favour of a
doctrine of non-justiciability.
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