————

NEWS & INFORMATION

Prospective Purchaser
Agreements and Comfort
!.etters: Tools to Consider
In Real Estate Transactions

ll'wolving Contaminated
Sites

Jerry D. Worsham 11

H istory

The major legal and environmental con-
€ern in any real estate transaction is liability
fo.r Past on-site contamination. Nation-
Wide, there are numerous properties that
are subject to potential response actions
by the Environmental Protection Agency
(EPA), or the equivalent state environmen-
tal regulatory agency, under the Compre-
ensive Environmental Response, Com-
Pénsation, and Liability Act (CERCLA), 42
Us.c. §§ 9601-9675 (1994 & Supp. 1998).

I?eﬁning and minimizing environmental
risks associated with real property have be-
Come essential tasks of environmental and
r fal estate lawyers who negotiate commer-
Cial real estate transactions. “Environmen-
tal due diligence” is required for almost ev-
€TY transaction in real property. After the
Nature and extent of any contamination
have been identified, special contract lan-
8uage, including representations, warran-
ties and indemnities are generally crafted
and negotiated between the parties. Along
With these traditional assurances, two ad-
ditional tools that should be considered
are Prospective Purchaser Agreements and
Comfort Letters. These will be discussed
later in this article.

Anyone who owns property to which con-
tamination has migrated in an underlying
Aquifer faces potential uncertainty with
fespect to liability as an “owner” under
CERCLA, 42 US.C. § 9607(a)(1). This lia-
bility extends even to an owner who has
Neither participated in the handling of haz-
ardous substances, nor taken any action
to exacerbate the release. Some owners
who have property overlaying contami-
Nated aquifers have experienced difficulty
When selling the property, or when ob-
taining financing for development, because
Prospective purchasers and lenders view
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the potential CERCLA liability as a signifi-
cant risk.

Standards of the American
Society for Testing and Materials:
Phase'l and Il

The American Society for Testing and Ma-
terials, a private standards writing organi-
zation, has developed general standards for
environmental due diligence and commer-
cial real estate transactions. According to
the society, four components are required
for an acceptable Phase I Environmental
Site Assessment. They include: (1) a records
review; (2) a site reconnaissance; (3) inter-
views with current owners and occupants
of the property; and (4) interviews with lo-
cal government officials. The scope and ex-
tent of acceptable environmental due dili-
gence for each of these components is more
fully set forth in standards relating to com-
mercial real estate.'

Generally, the American Society for Testing
and Materials Phase I Standards? require
the environmental professional to identify
potential environmental contamination.
First, this is developed in an Opinion,
which includes “the environmental profes-
sional’s opinion of the impact of recognized
environmental conditions in connection
with the property.” Also included are Find-
ings and Conclusions that state that “this
assessment has revealed no evidence of
recognized environmental conditions in
connection with the property,” or the pre-

- ceding statement followed by a list of ex-

ceptions. Section 3.3.28 of ASTM E-1527
defines the proper criteria for the envi-
ronmental professional’s determination
of what is a recognized environmental

condition.

The primary objectives for conducting a
Phase 1I Environmental Site Assessment
are: (1) to evaluate the “recognized envi-
ronmental conditions” identified in the
Phase 1 assessment or the Transaction
Screen Process, for the purpose of provid-
ing sufficient information regarding the
nature and extent of contamination, to as-
sist in making informed business decisions
about the property; and where applicable,
(2) to provide the level of knowledge neces-
sary to satisfy the “innocent purchaser de-
fense” under CERCLA.

Environmental Databases: The
Case of Arizona

In Arizona, the Environmental Protection
Agency (EPA) and the Arizona Department
of Environmental Quality have identified
large areas of real property subject to po-
tential environmental enforcement. This
information is reported in various regula-
tory databases. These databases include
the EPA’s National Priority List, the EPA’s
Comprehensive Environmental Response,
Compensation and Liability Information
System, and the Arizona Department of
Environmental Quality’s Water Quality As-
surance Revolving Fund Registry.

Generally, groundwater contamination is
the environmental issue most frequently
associated with property in Arizona. A typ-
ical Phase I Environmental Site Assessment
describes groundwater contamination as a
recognized environmental condition that
has been identified on real property within
a CERCLA or Water Quality Assurance Re-
volving Fund site. This recognized environ-
mental condition provides a theoretical,
but not actual, groundwater contamina-
tion issue and subsequent liability for the
borrower, lender and potential purchaser.

New Tools

Along with these traditional representa-
tions, warranties and indemnities, there are
two additional tools, on both the federal
and state level, that environmental and real
estate lawyers may wish to consider in
real estate transactions. They are Prospec-
tive Purchaser Agreements and Comfort
Letters.

The Prospective Purchaser Agreement is
a legally enforceable document entered
into by a prospective purchaser and the
Agency (EPA or state agency) to formally
establish and limit the issue of liability for
existing contamination. Comfort Letters
relate only zto the Agency’s intent to exer-
cise its response and enforcement author-
ity at a property based upon the informa-
tion known at the time of the request. The
Comfort Letter is not binding upon the
Agency, does not provide assurance of
no action, and may be rescinded by the
Agency with the submission of new
information.
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Prospective Purchaser Agreements: In or-
der to foster real property transfers, and to
speed environmental cleanup, the EPA and
the Department of Justice offer a Pro-
spective Purchaser Agreement.’ The EPA is
aware of CERCLA’s impact on private real
estate transactions, notwithstanding the
so-called “innocent purchaser defense”
Despite the clear liability attached for land-
owners that choose to purchase contami-
nated property with knowledge of the con-
tamination, private transactions concern-
ing such property are still a reality.

Due to these concerns about cleanup liabil-
ity, the EPA receives requests for covenants
not to sue from prospective purchasers of
CERCILA sites. It is the EPA’s policy not to
involve itself in purely private real estate
transactions. However, in very limited cir-
cumstances, at sites where enforcement ac-
tion is ongoing or anticipated, and perfor-
mance of cleanup, or payment for cleanup,
would not otherwise be available, a cove-
nant not to sue a prospective purchaser
might be considered.

The agreements are between the federal or
state government and the potential devel-
opers of abandoned, contaminated sites.
They clearly spell out the federal govern-
ment’s participation in the cleanup of the
site, as well as protect purchasers who do
not contribute to a contaminated site from
federal liability.

The benefit of entering into a prospective
purchaser agreement with the EPA is that,
subject to specific reservations outlined in
the guidance, a party receives a legally-
binding covenant-not-to-sue from the
United States for past contamination at the
site. As a result, Department of Justice
must concur on any agreement. Current
owners are generally not considered ap-
propriate for such an agreement, nor is
anyone who caused or contributed to the
contamination.

The EPA has published a Model Prospec-
tive Purchaser Agreement presented at 60
Fed. Reg. 34,790 (1995). The Arizona De-
partment of Environmental Quality has
also developed a draft Prospective Pur-
chaser Agreement dated May 18, 1998.

Comfort Letters: In addition to prospec-
tive purchaser agreements, the EPA has
also identified Comfort Letters as a poten-
tial solution between parties involved in a
contaminated property.* As stated by the
EPA,

Upon receiving a request from an inter-
ested party for information about their cir-
cumstances, regional offices may issue
comfort/status letters, at their discretion,
when there is a realistic perception or
probability of incurring Superfund liability
and such comfort will facilitate the cleanup
and redevelopment of a brownfield prop-
erty, and there is no other mechanism
available to adequately address the party’s
concerns. EPA believes that these comfort/
status letters are not necessary or appro-
priate for typical real estate transactions.
With the information provided by EPA, the
party inquiring about the property can de-
cide whether the risk of EPA action is
enough to forego involvement, whether to
proceed as planned, whether additional in-
vestigation into site conditions is necessary,
or whether further information from EPA
or other agencies is needed.

Draft EPA Comfort Letters are presented at
62 Fed. Reg. 4,625 (1997) for general use.
The Arizona Department of Environmen-
tal Quality has also developed a draft Com-
fort Letter dated February 4, 1999.

Example Client

Under CERCLA, the EPA established a
National Priority List of Superfund sites.
Inclusion on the list generally suggests
that contamination poses a significant risk
to public health and the environment and
indicates a Federal Priority to remediate
the site. An example client or property pur-
chaser who might request a Prospective
Purchaser Agreement or Comfort Letter
would be a purchaser of property included
within the geographical description of the
Motorola 52 Street National Priority List
Site in Phoenix, Arizona.

Investigations have determined that
groundwater and soil at the site of the Mo-
torola plant is contaminated with Volatile
Organic Compounds (VOC’s). Further in-
vestigation has determined that large areas
of groundwater west of the Motorola plant
have also been contaminated with these
same compounds. Monitoring wells and
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Air Sparging/Soil Vapor Extraction units
have been installed to treat the contami-
nated groundwater. Generally, the subject
property or adjoining facilities have not
been identified as Potentially Responsible
Parties. Current data could indicate that
the property to be purchased is probably
not located within the boundaries of the
contamination plume. However, ground-
water flow measurements indicate that the
plume is migrating in a westerly direction,
which places the property cross-gradient of
the known plume. Unfortunately, the Na-
tional Priority List plume boundaries are
approximate. The potential environmental
impact from this site to the property to be
purchased is currently unknown, but be-
lieved to be low to moderate.

Conclusion

In Arizona, uncertainty about potential
contamination and CERCLA and/or Water
Quality Assurance Revolving Fund liability
may prevent otherwise interested parties
from purchasing or lending on real prop-
erty. To alleviate the parties’ fear of federal
or state agencies coming after them for
cleanup of real property, the EPA and state
environmental agencies can provide vary-
ing degrees of assurance by communicating
the agency’s intentions concerning a par-
ticular piece of property.

Under appropriate circumstances, legal
documents from the EPA and the state
agency should be considered. These docu-
ments include Prospective Purchaser
Agreements, formal legal agreements con-
taining a covenant not to sue which releases
a party from liability for cleanup of existing
contamination, and Comfort Letters, re-
garding the exercise of enforcement discre-
tion as it relates to specific circumstances of
a property, or activities of a party to the
transaction.

Notes

1. ASTM E-1527 Standard Practice for Environ-
mental Site Assessments: Phase I Environmental
Site Assessment Process; ASTM E-1528 Standard
Practice for Environmental Site Assessments:
Transaction Screen Process; ASTM E-1903 Stan-
dard Guide for Environmental Site Assessments:
Phase II Environmental Site Assessment Process.

2. ASTM E-1527 §§ 11.5, Opinions and 11.6, Find-
ings and Conclusions.
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3. See 54 Fed. Reg. 34,235 (1989) and 60 Fed. Reg.
34,790 (1995). See also Arizona Revised Statutes
(ARS.)§ 49-285.01.

4. See 62 Fed. Reg. 4,624 (1997).
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