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Litigating Animal Captivity
Habeas Corpus in the Carceral State

Jessica Eisen

18.1 INTRODUCTION

On April 27, 2014, the New York Times Magazine ran a cover depicting a chimpan-
zee in a witness box, wearing a blue suit, with a microphone and glass of water
before him." The well-dressed chimpanzee sat in a grand courtroom — dark wood,
marble, an American flag — with a headline reading “His Day in Court.” The teaser
reports that “A chimpanzee is making legal history by suing his captor — and raising
profound questions about how we define personhood.” In terms of the burgeoning
field of “animal law,” the iconography and messaging seem to be decidedly more
about the law than about the animal® In terms of media representations, the
costuming and juxtaposition is more evocative of comedies featuring nonhuman
apes doing “human things” than of the few cinematic works that have endeavored
to depict nonhuman apes as subjects, as members of communities, or as victims of
human violence.*

' Charles Siebert, Should a Chimp Be Able to Sue Its Owner? N.Y. TiMES MAGAZINE (April 27,
2014), https://www.nytimes.com/2014/04/27/magazine/the-rights-of-man-and-beast.html. Within
the magazine, the cover photo is reproduced, along with another courtroom scene featuring
the besuited chimpanzee-as-witness, with the following credits: “Alex Prager for The New York
Times. Animatronic chimpanzee: AnimatedFX. Location: Diane Markoffs DC Stages, Los
Angeles. Props: Colin Roddick. Stylist: Callan Stokes.”

For descriptions of “animal law” as a field of study, see PAUL WALDAU, ANIMAL STUDIES: AN

INTRODUCTION 11420 (2013); Megan A. Senatori & Pamela D. Frasch, The Future of Animal

Law: Moving Beyond Preaching to the Choir, 60 ]. LEGAL ED. 209 (2010).

3 See, e.g., Dunstin Checks In (Fox Family Films 1993); MVP: Most Valuable Primate (Keystone
Family Pictures 2001). For an argument that representations of animals as “laughable spec-
tacles” violates their “dignity” through acts of “visual and physical control,” see Lori Gruen,
Dignity, Captivity and an Ethics of Sight, in THE ETHICS OF CAPTIVITY 231, 231-32, 23536
(Lori Gruen ed., 2014).

+ See, e.g., Gorillas in the Mist (Universal Pictures 1988); Project Nim (Red Box Films 2011).
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The accompanying article describes the efforts of the Nonhuman Rights Project
(NhRP) and its founding president, Steven M. Wise, to achieve judicial recognition
of animals as legal rights-holders. The juridical form of this advocacy is most often a
habeas corpus claim brought on behalf of a particular animal.”> The writ of habeas
corpus, dating back to at least the early-thirteenth century, originally represented a
bare “command. . .to have the defendant to an action brought physically before the
court.”® In its contemporary role, the writ entails a command to “produce the body”
of a detained individual so that the courts may review the legality of their detention.”
Where a reviewing court finds that an individual is being deprived of their liberty
without lawful authority, the writ of habeas corpus will issue, and the individual may
be released.

The writ’s ancient pedigree and its association with bodily liberty have made it a
legal tool with a complex relationship to carceral practices. The writ has functioned
both to liberate illegally detained individuals and to affirm the validity of underlying
systems of legally authorized incarceration.® The so-called Great Writ of Liberty? has
thus survived and even thrived in a number of contexts where liberty interests have
been systematically denied.'® Advocacy surrounding the use of the writ on behalf of
nonhuman animals in US courts has, however, tended toward aspirational, some-
times bordering on fantastical, accounts of the writ’s achievements in human justice
contexts. These accounts rarely attend to the writ’s historical and contemporary role
in sustaining rather than disrupting entrenched practices of human confinement,
ranging from American racial slavery, mass incarceration, immigration detention,
and the so-called war on terror. Instead, the writ, and the common law tradition

w

See, e.g., People ex rel. Nonhuman Rights Project v. Lavery, 124 A.D.3d 148 (3d Dept. 2014);
Matter of Nonhuman Rights Project v. Lavery, 152 A.D.3d 73 (1st Dept. 2017); Nonhuman
Rights Project, Inc. ex rel. Happy v. Breheny, 2020 N.Y. Slip Op. 73074 (N.Y. App. Div. 2020);
Client: Tommy, NoNHumaN RicHTS PrOJECT, https://www.nonhumanrights.org/client-
tommy/ (last visited May 21, 2021); Client: Kiko, NoNHUMAN RIGHTS PROJECT, https://www
nonhumanrights.org/client-kiko/ (last visited May 21, 2021); Client: Beulah, Karen, and
Minnie, NoNHuman RicHTS ProJECT, https://www.nonhumanrights.org/clients-beulah-
karen-minnie/ (last visited May 21, 2021).

JuprtH FARBEY & R. J. SHARPE (WITH SIMON ATRILL), THE Law OF HaBEAS CORPUS 2 (3rd
ed. 20m).

7 1d.

8 See infra notes 41-58 and accompanying text. My thanks to Benjamin Levin for helping to

o

sharpen my thinking on this point.

See PauL D. HavLLipaY, HaBEAS CoRrPUS: FROM ENGLAND TO EMPIRE 2, 2 n.3 (2010) (noting
that habeas corpus has been called “the Great Writ of Liberty” for “three hundred years,” and
reporting the earliest use of the phrase uncovered in his own research to be reference to the
“great writ of English Liberty” in GILES JacoB, A NEW LAW-DICTIONARY (1729), s.v. habeas
corpus).

Cf. Halliday, supra note 9, at 309-13 (citing instances of legislative and executive efforts in the
1800s and 19oos, across commonwealth jurisdictions, to engage in large-scale carceral practices

©

despite the existence of the common law writ: “now the work of detention had been put into
the hands of bureaucrats: keepers of registers who enrolled the names and shipped their bearers
off. Habeas corpus, bound by the logic of detention, could do little to slow their work.”).
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more broadly, are portrayed by these advocates as manifesting a just and morally
appropriate legal order that needs only to correct the “mistake” of omitting animals
from its purview."

This chapter will introduce a corrective to this superlative vision of habeas corpus,
its achievements in human justice contexts, and its potential for animal liberation.
This study will begin by elaborating a critique of Wise and the NhRP’s approach to
habeas corpus, arguing that this advocacy tradition overstates the writ’s accomplish-
ments, often relying on an incomplete account of the writ’s history to do so. In
particular, these accounts of the writ’s successes tend to paint struggles against racial
violence and inequality as complete, thus minimizing the import of urgent ongoing
justice projects. Next, a historical corrective is offered, demonstrating how closer
attention to the writ's actual role in human carceral systems can enrich our
understanding of the writ’s limits and potential. This account will emphasize that
the writ of habeas corpus operates only to challenge illegal (rather than unjust)
detention; that it operates only at the margins of legal confinement systems to
contain rather than to eliminate carceral practices; and that it therefore serves a
role not only in challenging individual instances of confinement, but also in
sustaining and validating ongoing carceral practices.

This more critical picture of habeas corpus, however, does not strip the writ of its
potential as an advocacy tool for the interests of nonhuman animals. Instead, this
chapter will argue, animal advocates might join other social justice movements in
adopting a more ambivalent embrace of rights litigation. It is possible, often neces-
sary, for advocates to turn to legal tools without adopting an uncritical posture
toward law. Indeed, as with other ambivalent embraces of rights — including
historical uses of habeas corpus — litigation is often a critical tool in bringing political
attention to social injustices. In the case of habeas corpus litigation, this is best
achieved through legal analyses that focus on the harms of confinement. Such
efforts do not depend on a sanguine account of law. In fact, an excessive fealty to the
underlying justice of carceral systems can thwart efforts to publicize their harms
through litigation. Successful transformation of animals” circumstances under law
have almost always been driven by public attention to the suffering of animals at
human hands. This chapter will propose that the greatest potential offered by the
writ of habeas corpus is a focus on liberty that invites advocacy spotlighting the
experiences of animals living within human systems of violence and confinement. It
is this prospect of exposing and exploring the harms of human domination of other
species — not any fantastical account of the writ’s human achievements — that gives
habeas corpus its most meaningful transformative potential.

" Cf. Jessica Eisen, Feminist Jurisprudence for Farmed Animals, 5 Canapian J. Comp. &
CONTEMPORARY L. 1, 21-22 (2019).
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18.2 THE “GREAT WRIT”: FROM FANTASY TO REALITY

Wise’s discussions of habeas corpus vacillate between acknowledgment of the writ as
a strategic or imperfect vehicle and description of the writ in lofty, idealistic terms.
The focus of my criticism is on Wise’s more grandiloquent celebrations of the writ
and the common law tradition more broadly. Wise’s honorific treatment of “the
Great Writ™ is grounded in a similarly admiring approach to the common law
tradition from which the writ emerged.” Wise describes the common law tradition
as including an “objective” component that “thoroughly permeates Western law at
every level and creates the near absolute barriers to the domination of one person by
another that is the outstanding characteristic of western liberal democratic justice.”*
This claim that law has created an effective bulwark against domination “seems to
misstate the achievements of rights within human communities,” making sense only
if we “look away from the facts and conditions of mass incarceration, immigration
detention, police violence, and private violence indirectly supported by the state.”
This general mischaracterization of Anglo-American legal traditions is illustrated
and made concrete in the context of Wise’s particular treatment of the writ of habeas
corpus.

Wise’s description of the writ’s history is heavily focused on a general account of
the writ’s development in the English medieval and Renaissance periods,'® together
with a discussion of the writ’s use in the context of American racial slavery.'”” Wise’s
account of the writ’s emancipatory potential relies in significant part on his most
developed case study, the 1772 case of Somerset v. Stewart, in which the writ of
habeas corpus was successfully deployed to challenge the legality of the detention of
an enslaved person.® In this historic decision, a British court found that slavery was
contrary to the common law of England, and so refused to return an escaped,
formerly enslaved person in England to a man claiming to be his “owner” under
Virginia law." The case is now widely regarded as establishing that slavery (which

See supra note 9. For Wise’s use of this phrase, see, e.g., Steven M. Wise, The Entitlement of

Chimpanzees to the Common Law Writs of Habeas Corpus and de Homine Replegiando, 37

GoLpeN Gartk U. L. REv. 219, 277 (2007).

'3 But see FARBEY, ET AL., supra note 6, at 5 (discussing the writ’s use in the English Court of
Chancery as well as common law courts).

** Steven M. Wise, Hardly a Revolution - The Eligibility of Nonhuman Animals for Dignity-Rights

in a Liberal Democracy, 22 VT. L. REV. 793, 797-98 (1998). For an argument that this

formulation draws a dubious distinction between “objective” and “subjective” elements of

law, see JEssica EIsEN, Beyond Rights and Welfare: Democracy, Dialogue, and the Animal

Welfare Act, 51 U. MicH. J. L. REFORM 469, 522 (2018).

Eisen, supra note 14, at 522—23.

Wise, supra note 12, at 255-63.

7 Id. at 263—76.

Somerset v. Stewart, 98 ER 499 (1772). See Wise, supra note 12, at 263—72.

Somerset v. Stewart, supra note 18.
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was not as widely practiced on English soil as in the Americas®) was illegal under
English common law.*

Wise’s treatment of this case tends to overstate both its practical achievements and
its usefulness in illuminating the ordinary functioning of the writ of habeas corpus.
Wise’s book examining this case is titled “Though the Heavens May Fall: The
Landmark Trial that Led to the End of Human Slavery.” The title “Though the
Heavens May Fall” comes from the Latin maxim Fiat justicia, ruat coelumi (“Let
justice be done, though the heavens may fall”), invoked by the presiding judge in
the trial.*® The subtitular reference to this as the trial that “led to the end of human
slavery” exaggerates the role of this English decision in ending the American system
of racialized chattel slavery, which drew to its formal close over one hundred years
later, within a different legal jurisdiction, and in the wake of economic transform-
ation, a civil war, and the rebellion and advocacy of enslaved and formerly enslaved
people themselves.” The titular reference to “the end of human slavery” erases the
persistence of slavery as an economic and social practice around the world.® This
description also obscures the fact that even within the United States, “involuntary
servitude. . .as punishment for a crime” remains a legally permissible and highly
raced carceral practice.””

Wise describes the writ’s use in Somerset v. Stewart as “[plaradigmatic,” suggesting
that this was a typical example of the writ’s operation.® In fact, this was quite an
exceptional case.”® The availability of habeas corpus and other legal mechanisms for
reviewing the legality of the detention of enslaved people generally posed little or no
disruption to the institutions of American racial slavery.3* The court’s conclusion

20

But see Aamna Mohdin, Researchers Discovered Hundreds of Ads for Runaway Slaves in 18th-

Century Britain, QUARTZ (June 12, 2018), https://qz.com/1301918/researchers-discovered-hun

dreds-of-ads-for-runaway-slaves-in-18th-century-britain/.

But see ALAN WATSON, Lord Mansfield; Judicial Integrity or Its Lack; Somerset’s Case, 1 J. OF

Cowmp. L. 225, (2000).

STEVEN M. WisE, THoucH THE HEAVENS MAY FALL: THE LANDMARK TRIAL THAT LED TO

THE END OF HUMAN SLAVERY (2005).

Id. at173—74.

** But see DouGLAS BLACKMON, SLAVERY BY ANOTHER NAME: THE RE-ENSLAVEMENT OF BLACK
AMERICANS FROM THE CI1viL, WAR TO WORLD WAR II (2008).

* See, e.g., STEVEN HAHN, A NATION UNDER OUR FEET: BLACK POLITICAL STRUGGLES IN THE

RURAL SOUTH FROM SLAVERY TO THE GREAT MIGRATION (2003)

Kate Hodal, One in 200 People Is a Slave. Why?, THE GUARDIAN (Feb. 25, 2019), https://www

.theguardian.com/news/2019/feb/z5/modern-slavery-trafficking-persons-one-in-200.

*7 US. Consrt. amend. XIII; MicHELLE ALEXANDER, THE NEw Jim Crow: Mass

INCARCERATION IN THE AGE OF COLORBLINDNESS 39—40 (2010).

Wise, supra note 12, at 263.

The writ was likely resorted to by more than 11,000 individuals before the English courts

between 1500 and 1800, many of which remain “unread in the archives.” HALLIDAY, supra note

9, at 3, 28.

3% See JusTIN J. WERT, HABEAS CORPUS IN AMERICA: THE PoLITICS OF INDIVIDUAL RIGHTS 199

(2011) (explaining that the writ was, in fact, used “to enforce the institutions of chattel slavery,”

including through enforcement of “slave law” and “the property rights of slave owners”).

2.

22
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that Somerset could not lawfully be held as a slave depended on a finding that his
common law liberty rights had not been displaced by statute: “The state of slavery is
of such a nature, that it is incapable of being introduced on any reasons, moral or
political; but only by positive law. .. : it’s so odious, that nothing can be suffered to
support it, but positive law.
Somerset’s enslavement, the writ would not have issued. Even within England, the

”31

In other words, if English legislation had authorized

Somerset judgment was confined to the individual case before the court, and was not
followed by a “rush for writs” on behalf of other enslaved people within England.?
The impact of the decision was even slighter within American states, where slavery
was authorized and regulated by statute. As legal historian Paul Halliday has
observed in connection with this case, “[hjabeas corpus, by its nature, could not
enable a judge to declare illegal an entire system of bondage created by colonial
legislatures.”* The writ of habeas corpus is available to review the legality of
detention; insofar as slavery or other kinds of detention were lawful, the writ posed
no threat to associated systems of confinement. The availability of the writ of habeas
corpus is entirely consistent with ongoing, systemic, legalized confinement.
Fxaggeration of the writ’s role in bringing slavery to an “end” is part of a broader,
damaging rhetorical strategy that has often been deployed by animal advocates.
Analytic links (implicit and explicit) between contemporary animal use and
American racial slavery have been pervasive in the animal advocacy movement,3*
despite persistent objections. Animal advocates have been criticized for taking an
interest in chattel slavery not to attend to its complexity and ongoing impacts, but
with the aim of “pronouncing it dead and naming animal slavery as its successor.””
As Angela Harris has observed, these analogies often depend on an “implicit
assumption that the African American struggle for rights is over, and that it was
successful” — an implication that is both inaccurate and potentially harmful to the
ongoing justice struggles of Black Americans.3® Claire Jean Kim elaborates that such

31 Somerset v. Stewart, supra note 18, at 510 [sic].

HALLIDAY, supra note g, at 175. See also George van Cleve, “Somerset’s Case” and Its
Antecedents in Imperial Perspective, 24 L. & Hist. REV. 601, 635-37 (2006) (offering evidence
that the presiding judge in Somerset v. Stewart, Lord Mansfield, did not intend his judgment to
emancipate slaves in England more generally).

Id. (observing further that “slavery’s foes would be disappointed that habeas corpus had not,
with one fell swoop, ended an infamous regime of oppression.”)

3+ See, e.g., STEVEN BEst, THE PoLiTics OF TOTAL LIBERATION: REVOLUTION FOR THE 21ST
CENTURY 2149 (2014); GARY L. FRANCIONE, RAIN WITHOUT THUNDER: THE IDEOLOGY OF THE
ANIMAL R1GHTS MOVEMENT 222 (1996); MARJORIE SPIEGEL, THE DREADED COMPARISON:
HUMAN AND ANIMAL SLAVERY (1988).

Claire Jean Kim, Abolition, in CRITICAL TERMS FOR ANIMAL STUDIES 15, 21 (Lori Gruen ed.,
2018) (critiquing GARY FRANCIONE & ANNA CHARLTON, ANIMAL RIGHTS: THE ABOLITIONIST
APPROACH [2015]). A further concern with these analogies is that they assume a comfort with
human-animal comparisons that is particularly fraught for Black Americans given the history of
animal comparisons as a tool of their contemporary and historical subjugation. See, e.g., Kim,
supra note 37, at 17; Harris, supra note 36, at 27.

3% Angela P. Harris, Should People of Color Support Animal Rights?, 5 J. ANIMAL L. 15 (2000).

]

3

3

»

3

o
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an approach “relentlessly displaces the issue of black oppression, deflecting attention
from the specificity of the slave’s status then and mystifying the question of the Black
person’s status now.”3”

The retelling of the human history of habeas corpus as one of triumph — espe-
cially triumph over legalized forms of race-based violence and confinement in the
United States — is both misleading and dangerous. Black Americans continue to
experience disproportionate levels of state violence, including through policing,
surveillance, and mass incarceration.?® The availability of habeas corpus has not
dismantled these systems, nor has it eliminated their disparate impacts along racial
lines. Habeas corpus — the Great Writ of Liberty — thus continues to operate within
racially ordered carceral systems that confine and kill human beings. The writ has
not been a wrecking ball of justice, boldly demolishing systems of confinement,
“though the heavens may fall.”3? Instead, the writ has served as a more modest legal
tool — one that has curbed the excesses of those carceral practices that are illegal
even within systems that generally authorize violence and detention.

183 RETHINKING HABEAS CORPUS AND ITS LIMITS

Habeas corpus is best understood as operating to contain specific carceral practices
at the margins while also working to authorize or confirm the legal legitimacy of
carceral systems as a whole. The writ functions only to stop or restrain detentions that
are unlawful, meaning that the underlying legal order must disapprove of the
carceral practice in order for the writ to work as a restraint on that practice.
Moreover, the writ serves as an effective check only where one part of government
is thought to be disobeying the law, and the judiciary can be expected to intervene to
correct this disobedience. Habeas corpus is not a legal mechanism for dismantling
systems of confinement — it is a mechanism for holding those systems of confine-
ment to their own rules. Its effectiveness depends on the strength of underlying
substantive rights (i.e., legal limits on detention) and on institutional considerations
(i.e., whether reviewing courts are likely to safeguard those limits more effectively
than other legal decision-makers). This characterization of the writ is supported
by two well-studied contexts of US habeas corpus litigation: federal judicial oversight
of state criminal procedure and judicial review of executive detentions at
Guantidnamo Bay.

Consider, first, the role that the writ of habeas corpus has played in facilitating the
oversight of state criminal procedure by federal courts. During the 196os, the

37 Kim, supra note 35, at 18.

3% For explorations of mass incarceration as a structural descendent of slavery and other historical
forms of racialized social control in the United States, see ALEXANDER, supra note 27; Loic
Wacquant, From Slavery to Mass Incarceration: Rethinking the “’Race Question’ in the US, 13
NEw LEFT REVIEW 41 (Jan./Feb. 2002).

39 See supra note 23 and accompanying text.
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Supreme Court of the United States substantially increased the application of
federal constitutional protections to state criminal process, including prohibiting
the use of evidence obtained through illegal searches*® and requiring that accused
persons be advised of their rights in interrogation.# State courts adjudicating
criminal proceedings, however, were often hostile and resistant to the introduction
of these federal constitutional requirements.* The writ of habeas corpus came to
play a critical role in subjecting state criminal convictions to review before federal
courts, assuring the protection of federal constitutional protections in the face of
state court recalcitrance.®® Historians and legal scholars have debated the extent to
which this represented a major expansion of habeas corpus or simply a modest
continuation of the writ’s historic office.** In either case, it is undisputed that any
waxing in the availability of habeas corpus certainly waned in subsequent years of
legislative and judicial restrictions on the writ’s availability.* Nonetheless, the writ
continues to play a role in assuring the legality of detention in state criminal
proceedings through review by federal courts.

The availability of habeas corpus as a mechanism for bringing constitutional
violations before federal courts is, of course, deeply significant to individual defend-
ants and incarcerated persons who would have otherwise had little meaningful hope
for protecting their rights.46 However, if we hope to understand the role of habeas
review within the broader context of criminal carceral practice, another reality
becomes equally important: that the availability of habeas corpus in individual cases
has not worked to end or reduce the scale of state carceral systems. Instead, rates of
incarceration have ballooned since habeas review of state courts” compliance with

42 Mapp v. Ohio, 367 U.S. 643, (1961).

# Miranda v. Arizona, 384 U.S. 436, (1966). See WERT, supra note 30, at 156-61(summarizing the
expansion of federal constitutional protections enforced through habeas corpus in this period,
and political backlash).

Vicki C. Jackson, World Habeas Corpus, 91 CORNELL L. REV. 303, 334-38 (2006). This hostility
and resistance reflected a broader rejection of federal constitutional restrictions on state law-
making, including in the context of racial desegregation. See MICHAEL J. KLARMAN, FROM J1M
Crow 10 CIvIL RIGHTS 320-24, 334-35 (2004); Robert Jerome Glennon, The Jurisdictional
Legacy of the Civil Rights Movement, 61 TENN. L. REv. 869, 870 (1994).

Jackson, supra note 42, at 347 (explaining that federal courts came to serve something like an
“appellate review” function respecting federal constitutional questions arising in state criminal
proceedings)

+ See generally Eric M. FREEDMAN, HaBeAs CorpUS: RETHINKING THE GREAT WRIT OF
LIBERTY (2001), refuting PAuL M. Bator, Finality in Criminal Law and Federal Habeas
Corpus for State Prisoners, 76 HArv. L. REV. 441 (1963).

Jackson, supra note 42, at 347—48. See also John H. Blume & David P. Voisin, An Introduction
to Federal Habeas Corpus Practice and Procedure, 47 S.C.L. REV. 271, 273 (1996) (noting that
“despite the expansive tone of much of the language describing habeas corpus, its effective
reach has been curtailed, especially in recent years.”)

See FREEDMAN, supra note 44, at 158-59.

®

4

4

by

4

M
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federal constitutional requirements was affirmed.*” Moreover, in all cases, the writ’s
function remains the supervision of the legality of the particular detention under
review, rather than the underlying justice of criminal carceral systems more broadly.

Perhaps the most striking and intuitive example of the split between habeas review
(focused on legality) and interrogation of the underlying justice of detention is the
Supreme Court of the United States’ judgment in Herrera v. Collins.** In that case,
the Court effectively established that actual innocence of the crime for which a
person has been convicted is insufficient as a basis for postconviction relief: “federal
habeas courts sit to ensure that individuals are not imprisoned in violation of the
Constitution — not to correct errors of fact.”# Habeas corpus was thus found to offer
a veneer of judicial oversight, expressly foreclosing attention to the justice or
injustice of the underlying carceral system.> Because of the writ’s focus on legality
and procedural oversight, the enforcement of rights through habeas corpus proceed-
ings has played a role not only in challenging specific instances of illegality, but also
in confirming and legitimizing underlying carceral systems.”

We can observe similar limits on the transformative potential of habeas corpus in
the writ’s application to persons detained at the Guantdnamo Bay detention camp.
In a series of cases before the Supreme Court of the United States, advocates
successfully argued that the writ must be formally available to those detained at
the camp,> and that statutes limiting access to the federal courts to adjudicate such
habeas claims amount to an unconstitutional suspension of the writ.>® 'The

47 See NATIONAL RESEARCH COUNCIL, THE GROWTH OF INCARCERATION IN THE UNITED STATES:
ExPLORING CAUSES AND CONSEQUENCES (2014) (observing massive growth in rates of incarcer-
ation in the United States after the early 1970s).

506 U.S. 390 (1993).

49 Id. at 400-1. See also Brandon L. Garrett, Habeas Corpus and Due Process, g8 CORNELL
L. REV. 47, 122 (2012) (elaborating that the Herrera Court did leave open the possibility of relief
based on actual innocence in a “truly persuasive” case, but that, thus far, even persons
exonerated by DNA evidence have been unsuccessful in convincing courts that their cases
fall into this category).

Cf. FREEDMAN, supra note 44, at 159 (observing that persistent findings of systemic discrimin-
ation and injustice in capital and noncapital cases has led to restrictions of habeas proceedings
rather than dismantling of carceral systems: “both the courts and Congress over the past fifteen
years or so have shown a consistent inclination to shoot the messenger: to respond to the
unfaimess revealed in capital habeas proceedings by devising mechanisms to restrict such
proceedings, rather than ones to remedy the unfairness”).

' C.f. Keramet Reiter, The Most Restrictive Alternative: A Litigation History of Solitary
Confinement in U.S. Prisons, 1960—2000, 57 STUDIES IN L., PoLiTics AND Soc’y 71, 117-18
(2012) (arguing that, although litigation of constitutional rights may have created some substan-
tive and procedural limits around the use of solitary confinement in US prisons, it may also
have worked to legally confirm and legitimize solitary confinement as a carceral practice more
generally); Debra Parkes, Solitary Confinement, Prisoner Litigation, and the Possibility of a
Prison Abolitionist Lawyering Ethic, 32 CaN. J.L. & Soc’y 165, 180 (2017) (arguing that “prisoner
rights advocacy may. . .have the effect of entrenching correctional logics in constitutionalized
form, thereby undermining broader critiques of the carceral state and efforts to dismantle it”).
Rasul v. Bush, 542 U.S. 466 (2004); Hamdi v. Rumsfeld, 542 U.S. 507 (2004).

Boumediene v. Bush, 553 U.S. 723 (2008).
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imperative to achieve meaningful access to the writ derived largely from these
advocates’ assumptions that federal judges would recognize and apply the legal
rights of detainees more effectively than the military commissions established to
adjudicate these cases.>* In practice, however, the appellate court to which most of
these cases flowed turned out to be remarkably resistant to these habeas claims, even
where they had been successful before lower courts.” Notably, the Supreme Court’s
affirmation of the availability of habeas review respecting detentions at Guantdnamo
Bay left open the essential question of which legal rules might actually constrain
executive authority to detain in these cases. A recent federal court judgment
answered this question with a remarkably restrained account of the substantive legal
rights that might apply in these cases. The court held that the Due Process Clause of
the federal constitution’s Fifth Amendment could not be invoked by “an alien
detained outside the sovereign territory of the United States,” effectively limiting
constraints on detention at Guantdnamo Bay to those created by statute.>® Limited
to these minimal statutory protections, prosecutors are permitted, for example, to
rely on evidence obtained from another detainee through torture or coercion.>”

It is difficult to pin down the precise impact of this habeas litigation on the
carceral project at Guantdnamo Bay. The total number of detainees at Guantdnamo
Bay has dropped significantly as a result of policy choices by the Obama adminis-
tration. It is at least arguable that years of habeas litigation played a role in keeping
the spotlight of public opinion on the plight of Guantdnamo Bay prisoners, provok-
ing this policy shift. There may be, moreover, some symbolic significance to the
Court’s extension of the writ to Guantdnamo Bay detainees, emphasizing in
the public psyche the principle that the demands of justice must extend even
to the most detested prisoners, and even to a space seemed designed to operate
outside the confines of law. In terms of direct legal effect, however, the Supreme
Court’s confirmation that the writ of habeas corpus may be used to challenge
detentions at Guantdnamo Bay has had starkly limited consequences. The limited
scope of legal rights constraining detentions has meant that prisoners have not

>+ James Oldham, The DeLloyd Guth Visiting Lecture in Legal History: Habeas Corpus, Legal
History, and Guantdnamo Bay, 36 MaN1TOBA L.J. 361 (2012).

>> Harvey Gee, Habeas Corpus, Civil Liberties, and Indefinite Detention during Wartime: From

Ex Parte Endo and the Japanese American Internment to the War on Terrorism and Beyond, 47

TrE U. oF Pac. L. ReV. 791, 822-25 (2016). See also Oldham, supra note 54, at 304 (observing

that “[o]f the cases heard by the DC Circuit on the merits, the total number in which the

prisoner prevailed is zero”).

Al Hela v. Trump, No. 19-5079, slip op. at 46 (D.C. Cir. 2020). For a critique of this holding in

light of Supreme Court precedent, and suggestion that the decision would nonetheless likely

be upheld by the Supreme Court as currently constituted, see Linda Greenhouse, A Court Just

Slammed the Guantdnamo Gate Shut, N.Y. TIMES (Sept. 10, 2020), https:/Avww.nytimes.com/

2020/09/10/opinion/Guantidnamo-due-process.html.

57 Carol Rosenberg, Court Rules Guantdnamo Detainees Are Not Entitled to Due Process, N.Y.
Tmves (Sept. 10, 2020), https://www.nytimes.com/2020/09/oz/us/politics/Guantinamo-detain
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https://doi.org/10.1017/9781108919210.023 Published online by Cambridge University Press


https://www.nytimes.com/2020/09/10/opinion
https://www.nytimes.com/2020/09/10/opinion
https://www.nytimes.com/2020/09/10/opinion
https://www.nytimes.com/2020/09/10/opinion
https://www.nytimes.com/2020/09/10/opinion
https://www.nytimes.com/2020/09/02/us/politics
https://www.nytimes.com/2020/09/02/us/politics
https://www.nytimes.com/2020/09/02/us/politics
https://www.nytimes.com/2020/09/02/us/politics
https://www.nytimes.com/2020/09/02/us/politics
https://doi.org/10.1017/9781108919210.023

Litigating Animal Captivity 353

actually been released as a result of judicial pronouncements in habeas corpus
proceedings. In fact, the D.C. Circuit Court has sided with the executive in every
single case where it has challenged a habeas claim asserted by a person detained at
Guantinamo Bay.>® The D.C. Circuit Court’s caselaw in these matters underlines
the reality that the writ’s effectiveness in challenging detentions will always depend
on both institutional realities (here, respecting whether the judiciary might serve as a
check on executive power) and on the definition of underlying substantive rights. In
the case of Guantdnamo Bay, a finding that few substantive rights constrain govern-
ment authority has gutted the practical impact of habeas corpus review: individual
prisoners are simply not being set free on judge’s orders pursuant to the writ.
Moreover, despite the decrease in the number of prisoners held at Guantinamo
Bay, the writ’s availability has not ended the basic underlying carceral system in
issue. The detention center remains open and legally authorized, holding prisoners
who are unprotected by federal constitutional rights.>

The writ, then, has not proven itself to be an effective device for reliably
dismantling systems of legalized confinement. As a legal tool, it is best understood
as a procedural mechanism designed to ferret out instances of illegal detention
within systems that, more broadly, continue to authorize carceral practices. The
significance of the writ derives not from its capacity to unearth new substantive
protections, but from its particular function within systems where some part of the
government is disobeying or overstepping the established confines of its legal
authority. It is for this reason that the writ is so strongly associated not only with
the “liberty” of individuals but also with structural features of the American legal
system. In the Guantinamo Bay cases, the relevant structural feature is “‘separation
of powers,” balancing the roles of executive, judicial, and legislative authority.60 In
cases respecting federal courts’ oversight of state courts, the relevant structural
feature is “federalism,” balancing the roles of state and federal governments.” The
writ of habeas corpus serves to restrain illegal confinement, allowing one part of
government to supervise the legality of another authority’s particular actions within
contexts of legalized violence and incarceration. The writ operates within, and lends
legitimacy to, the broader carceral systems and logics of which it forms a part, even

58 Greenhouse, supra note 56.

>9" Brian Bouffard & Aaron Shepard, There’s No Justice in Guantanamo Bay. For America’s Sake,
That Must Change, WasH. PosT (Jan. 12, 2021), https://www.washingtonpost.com/opinions/
2021/01/12/theres-no-justice-guantanamo-bay-americas-sake-that-must-change/.

See, e.g., Robert Bejesky, Closing Gitmo due to the Epiphany Approach to Habeas Corpus
during the Military Commission Circus, 50 WILLAMETTE L. REV. 43, 47 (2013) (referring to the
role of habeas corpus proceedings respecting Guantdnamo Bay as “a separation of powers case
study”).

See, e.g., FREEDMAN, supra note 44, at 11 (noting that “federal habeas corpus is closely linked to
federalism”); John H. Blume & David P. Voisin, An Introduction to Federal Habeas Corpus
Practice and Procedure, 47 S.C.L. REV. 271, 273-74 (1996) (referencing federalism concerns
and finality of litigation as the two core rationales for restraints on the application of the writ of
habeas corpus).

60
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as it works to invalidate some individual instances of confinement. In short, the writ
is better described as confining carceral systems to “business as usual” than to
mandating transformation “though the heavens may fall.”®2

184 SPECIAL CHALLENGES FOR HABEAS CORPUS CLAIMS ON
BEHALF OF ANIMALS

This understanding of habeas corpus — as a tool within, rather than a threat to,
carceral systems — is of particular significance in the animal protection context. On
what basis might we claim that it is not only wrong but unlawful to confine an
animal? In the case of federal court supervision of state criminal procedure, the
limits of lawful detention are defined by federal constitutional rights. In the case of
Guantinamo Bay prisoners, it is breach of statutory protections that might render
detention unlawful. In the case of Somerset v. Stewart, it was the common law that
was held to prohibit the detention in issue, a protection that the court explicitly
noted would extend only as long as no positive law permitted slavery in England.
A hard reality for animal advocates is that most practices of contemporary animal
confinement are clearly authorized — and often affirmatively encouraged or practic-
ally required — by legislation and regulation.®> This statutory context poses special
challenges for habeas corpus claims on behalf of animals. The presence of statutes
governing the conditions in which animals may be confined stands to frustrate
claims rooted in the common law. Wise and the NhRP have been clear that it is
not their intention to seek enforcement of animal protection legislation; they instead
assert that there is an underlying illegality to animal confinement (at least in some
cases) that is defined by common law principles.** Given the thicket of statutory law
governing animal captivity, it is difficult to imagine a court accepting an argument
of this kind, even if they were to find the writ to be available in respect of animals.
Recall that even in Somerset, the court acknowledged that positive law could

6 .
> See supra notes 22—23 and accompanying text.

See e.g. The Animal Welfare Act, 7 U.S.C. § 2131 (positing that one of the act’s objectives is “to
prevent and eliminate burdens upon” prescribed commercial uses of animals); see also Jessica
Eisen, Milked: Nature, Necessity, and American Law, 34 BERKELEY ]. GENDER L. & JusT. 71, 73
(2019) (arguing, in the dairy context, that harms to animals flow not only from a lack of legal
protection, but also from “a complex of legal and cultural practices that affirmatively support
the intensification and industrialization of milk production”).

See, e.g., NonHuman Rights Project v. Breheny, No. 260441/2019, 4 (Feb. 18, 2020) (“The
NhRP argues that whether Respondents are in violation of any federal, state or local animal
welfare laws in their detention of Happy is irrelevant as to whether or not the detention is
lawful. .. The Petition does not allege that Happy is illegally confined because she is kept in
unsuitable conditions, nor does it seek improved welfare for Happy. Rather, this Petition seeks
that this Court recognize Happy’s alleged common law right to bodily liberty, and order her
immediate release.”).

See supra note 63 and accompanying text.
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authorize slavery in England even if the common law prohibited it.%°

Consequently,
even if the NhRP were to succeed in arguing that the common law included liberty
rights for animals, it would be an additional hurdle to prove that animal confine-
ment is the sort of unregulated space in which a meaningful common law claim
might grow unencumbered by statutory interventions.®?

One approach to these statutes might be to incorporate them into habeas claims:
to argue that the detention of some animals is unlawful precisely because these
animals are held in contravention of animal protection legislation.®® There is long-
standing debate and contradictory jurisprudence respecting whether human prison-
ers may use the writ of habeas corpus to challenge conditions of confinement as
opposed to the fact of confinement itself. At the federal level, the Supreme Court of
the United States has left open the possibility that habeas corpus may be available to
challenge conditions of confinement,” and circuit courts are presently split on the
question.” In New York State, where the NhRP has brought its habeas corpus
claims, the case law has generally rejected the application of the writ to challenge
conditions of confinement, but has allowed that such claims may succeed where a
prisoner seeks to be removed to “an institution separate and different in nature” from
the correctional setting specified by their sentence.”” As the NhRP has argued,
seeking a chimpanzee or elephant’s removal to a sanctuary might fall within this

% The statutory context surrounding habeas corpus has also transformed significantly since

Somerset. In addition to substantive hurdles to successful habeas claims arising from animal

protection statutes, a further set of procedural challenges may arise from the statutes that now

shape access to the common law writ. My thanks to Justin Marceau for raising this point.
57 For example, federal regulations detail the requirements for the “primary enclosure” of
“nonhuman primates,” including specification that the enclosure must “contain” the primates
“securely and prevent accidental opening of the enclosure, including opening by the animal.”
9 C.F.R. § 3.80. This is plainly a regulatory scheme that contemplates lawfully caging animals
against their will.
% Notably, habeas corpus claims advanced in other jurisdictions have taken this approach. See
Argentina Sandra Case before FCCCC (wherein petitioners sought a writ of habeas corpus in
connection with alleged violation of the National Animal Protection Law No. 14,346 and the
Wildlife Conservation Law No. 22,421); Colombian Constitutional Court Chucho Case (in
which a habeas corpus petition alleged violation of Law 1774 of 2016, setting animal protection
standards, and Law 71 of 1981, protecting endangered species).
See Preiser v. Rodriguez, 411 U.S. 475, 499 (1973) (“This is not to say that habeas corpus may
not also be available to challenge. . .prison conditions.”); Bell v. Wolfish, 441 U.S. 520, 527 n.6
(1979) (leaving “to another day the question of the propriety of using a writ of habeas corpus to
obtain review of the conditions of confinement, as distinct from the fact or length of confine-
ment itself”); Boumediene v. Bush, 553 U.S. 723, 792 (2008) (choosing not to “discuss the reach

69

of the writ with respect to claims of unlawful conditions of treatment or confinement”).

72 Allison Wexler Weiss, Habeas Corpus, Conditions of Confinement, and COVID-19, 27 WasH.
& LEE J. Civ. R1s. & Soc. JusT. 131, 149 (2020).

7" People ex rel. Dawson v. Smith, 69 N.Y.2d 689, 691, (1986), citing People ex rel Brown
v. Johnston, 9 N.Y.2d 482, 485 (2017).
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ambit.”* This certainly seems more plausible”? than the claim that an underlying
common law liberty right for animals has survived the thorough legislative and
regulatory codification of animal captivity.

The NhRP, however, has spurned the route of advancing claims that animal
detentions are unlawful due to contraventions of statutes and regulations.” To be
sure, the thin legal protections that are afforded to animals respecting their auton-
omy and bodily integrity (i.e., animal “welfare” laws)” are often woefully under-
enforced.”® Access to the writ of habeas corpus to cure these defaults would
represent a victory for animals, especially considering the obstacles animal advocates
have faced in arguing that they have standing to compel agency enforcement
action.”” Nonetheless, the NhRP has chosen the more difficult path of grounding
their claims in common law liberty rights. This decision is likely informed by the
organization’s commitment to an “animal rights” philosophy,”® pursuant to which
animals (at least great apes, elephants, dolphins and whales) should have legally
protected rights to “bodily liberty” and “bodily integrity.””?

A legal order that respected animals’ rights to bodily liberty or bodily integrity
would not allow the routine injury, capture, or killing of animals — all practices that
are currently commonplace and legally authorized. Recognition of such animal
rights would require revolutionary transformations in our practical relationships with
other animals, notwithstanding Wise’s insistence that it would be an incremental

72

See NHRP Happy COA MOTION at 35-36 (noting that one concurring judgment has expressed
agreement with the NhRP position on this point: Matter of Nonhuman Rights Project, Inc.
v. Lavery, 31 N.Y.3d at 1058 (Fahey, . concurring); but see Nonhuman Rights Project, Inc., ex
rel. Kiko v. Presti, 999 N.Y.S.2d 652 (4th Dept. 2015), Iv. denied 26 N.Y.3d go1 (2015) (denying
an NhRP habeas corpus petition on behalf of a chimpanzee because the remedy sought was
transfer to a different facility rather than release); Nonhuman Rights Project, Inc. ex rel.
Tommy v. Lavery, 54 N.Y.S.3d 392 (1st Dept. 2017), Iv. denied 31 N.Y.3d 1054 (2018) (finding
that habeas corpus is not available to chimpanzees, but, even if it were, an NhRP claim seeking
transfer to another facility would not amount to a challenge to detention cognizable in habeas
corpus).

But see supra note 72.

7+ See supra note 64 and accompanying text.

75 On the distinction between animal “rights” and animal “welfare,” see Eisen, supra note 14, at
488-93.

See Cass Sunstein, Can Animals Sue? in ANIMAL RIGHTS: CURRENT DEBATES AND NEW
DIRECTIONS 251, 252 (Cass R. Sunstein & Martha C. Nussbaum eds., 2004); Laurence H.
Tribe, Ten Lessons our Constitutional Experience Can Teach Us about the Puzzle of Animal
Rights: The Work of Steven M. Wise, 7 ANIMAL L. 1, 3 (2001).

See Eisen, supra note 14, at 485-87.

See Who We Are, NonHuman Rights Project, https:/Avww.nonhumanrights.org/who-we-are/
(last visited May 20, 2021) (“We work to secure fundamental rights for nonhuman animals
through litigation, legislation, and education.”). See supra note 73 (distinguishing animal

7
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3

“rights” from animal “welfare”).
79 Who We Are, NonHuman Rights Project, https:/Avww.nonhumanrights.org/who-we-are/ (last
visited May 20, 2021).
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change within the logic and jurisprudence of the common law.* But, as we have seen,
habeas corpus is not a revolutionary tool. The writ, instead, provides remedies for
individual cases of confinement that fall outside of the legally sanctioned norms of
entrenched carceral systems. The NhRP's litigation briefs take this individualistic form,
emphasizing in each case that the court need not — must not — consider the policy
implications of animal liberation.* Instead, the NhRP urges, each case concerns only the
one animal before the court.* In the case of Happy the elephant, the NhRP argues, the
court must consider only Happy, not the other (metaphorical) elephant in the room: if
Happy may not be legally detained, what does this mean for a sociolegal order that has
long treated the injury, captivity, and death of animals to be routine, even foundational?*3

[t is perhaps this tension between revolutionary ambitions and the limits of quotidian
legal tools that has contributed to Wise’s overly celebratory accounts of the common law
and the writ of habeas corpus. Suggestions that the writ requires justice be done “though
the heavens may fall”™ may be thought to give hope for the claims of animals despite
significant doctrinal obstacles and entrenched practices of legalized animal confine-
ment. But, as we have seen, such lavish praise for the “Great Writ” and its achievements
is both misleading and harmful. In reality, the writ has served comfortably within and
alongside systems of confinement, curbing only those marginal practices that are
unlawful within the terms of those systems themselves. To suggest otherwise minimizes
or erases the ongoing realities of state-sanctioned violence and carcerality.

185 HABEAS CORPUS AND THE CRITIQUE OF RIGHTS: THE
AMBIVALENT EMBRACE OF LEGAL TOOLS

Other justice movements have struggled with this tension between their own
revolutionary ambitions and the conservative nature of legal tools. Social justice
advocates have often found it necessary to rely on legal languages and logics, even

8 Wise, supra note 14. Cf. Happy First Department Decision at 2—3 (“A judicial determination
4 PPY X 3 )

that species other than homo sapiens are ‘persons’ for some juridical purposes, and therefore
have certain rights, would lead to a labyrinth of questions that common-law processes are ill-
equipped to answer.”); Richard Posner, Animal Rights (Reviewing Steven M. Wise, Rattling the
Cage: Toward Legal Rights for Animals [2000]), 110 YALE L.J. 527, 532 (2000) (“[JJudges asked
to step onto a new path of doctrinal growth want to have some idea of where the path leads,
even if it would be unreasonable to insist that the destination be clearly seen. Wise gives them
no idea.”).

See, e.g., NhRP Happy COA Brief at 22-23 (dismissing judicial concerns about the policy
implications of recognizing animal personhood in a habeas corpus case, averring that “this case

8

seeks judicial recognition of just one right...on behalf of just one nonhuman animal:
Happy.”).

5 Id.

% Dinesn WADIWEL, THE WAR AGAINST ANIMALS 28-29 (2015) (arguing that we might conceive
of human “war” against animals as “the war from which our conceptualization of the political
sphere may be said to have originated”).

84 See supra notes 2223 and accompanying text.
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while acknowledging their limits. Legal tools can be, and have been, picked up by
advocates who maintain a critical posture toward the systems with which they
engage. As Mari Matsuda explains in describing the use of rights strategies in human
and civil rights contexts:

[1]t would be absurd to reject the use of an elitist legal system or the use of the
concept of rights when such use is necessary to meet the immediate needs of [a]
client. There are times to stand outside the courtroom door and say, “This proced-
ure is a farce, the legal system is corrupt, justice will never prevail in this land as
long as privilege rules in the courtroom.” There are times to stand inside the
courtroom and say, “T'his is a nation of laws, laws recognizing fundamental values
of rights, equality and personhood.” Sometimes, as Angela Davis did, there is a need
to make both speeches in one day.®

It is possible to appeal to entrenched legal tools and values while keeping in view the
reality that these tools and values may be elements of unjust carceral orders. The
choice to resort to habeas corpus advocacy does not require animal advocates to
claim that the writ has ended injustice wherever it has applied, or that urgent,
ongoing justice struggles are complete or resolved.

The embrace of rights litigation by feminist and critical race theorists offers a
model for a more ambivalent relationship to legal tools. As telegraphed in Matsuda’s
quotation above, the language of “rights” has long been criticized by feminist and
critical race theorists, who nonetheless conclude that rights can be an important
device for advancing substantive justice projects.® These scholars have largely
accepted a body of arguments referred to collectively as “the critique of rights.”®?
One element of this critique is that rights are less transformative than many people
assume, and may in fact play a critical role in sustaining existing hierarchies and
power relationships.*® Another element of this critique is that rights language is
“mystifying,” obscuring how law functions in practice, and directing an inordinate
focus on individual cases at the expense of structural dynamics.*® These critiques —
of mystification, individual rather than systemic focus, and participation in sustain-
ing the status quo — are echoed in the preceding critique of grandiose habeas
thetoric. Yet, despite general agreement that legal rights advocacy has these short-
comings, feminist and critical race theorists have largely settled on an uneasy

8

a

Mari Matsuda, When the First Quail Calls: Multiple Consciousness as Jurisprudential Method
(1988), in WHERE Is Your Bopy? 7 (Mari Matsuda, ed., 1996).

My thanks to Alan Chen for drawing my attention to this connection.

See, e.g., Mark Tushnet, The Critique of Rights, 47 SM.U.L. REV. 23, 23-25 (1994).

See, e.g., Id.; Robert Gordon, Some Critical Theories of Law and Their Critics, in THE PoLITICS
oF Law 647 (David Kairys, ed., 3d ed. 1998) (arguing that “The labor movement secured the
vitally important legal right to organize and strike, at the cost of fitting into a framework of legal
regulation that certified the legitimacy of management’s making most of the important deci-
sions about the conditions of work.”).

See, e.g., Peter Gabel & Jay Fineman, Contract Law as Ideology, in 'THE PoLitics oF LAw 496
(David Kairys, ed., 3d ed. 1998).
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embrace of rights-based litigation strategies.” 'The ambivalent embrace of rights is
grounded in strategic imperatives that hold true for habeas corpus advocacy as well.

First, rights are critical sites of power and contest within existing legal systems.”"
This is also true of habeas corpus, a procedural mechanism with deep roots in the
Anglo-American legal system, and which has served as a focal point for social and
legal battles ranging from racial slavery to civil rights to the “war on terror,” as we
have already seen.” Second, rights carry distinctive social and legal force as a means
of expressing need, constraining power, or, at the very least, demanding official
response.”? This, too, is a feature of habeas corpus advocacy. At a minimum, claims
brought in habeas corpus on behalf of animals have required those holding animals
captive to offer legal justifications, and have required courts to offer reasons for their
conclusions as to why these justifications are legally sufficient.”*

Those pursuing habeas corpus claims on behalf of animals may benefit from the
writ's deep roots in American legal thought and practice, and its capacity for
demanding official response, without advancing grand, misleading claims about
the writ’s achievements for human beings and the law’s “objective” tendency to end
domination.”” In fact, once we strip away Wise’s sanguine account of the writ’s
achievements in human justice contexts, the writ offers a different kind of promise
for animal advocates.

18.6 HABEAS CORPUS AND THE HARMS OF CAPTIVITY

Habeas corpus claims offer more than an entrée into existing American legal praxis,
capable of forcing engagement with the claims of animals. The writ also invites
substantive engagement with some of the most grievous harms facing animals:
harms of captivity.”° Animals are so routinely caged, and this caging so widely

9° In addition to the rationales set out below, feminist and critical race theorists defend recourse to
rights on the basis that rights language can serve to build community and power amongst
oppressed constituencies, and provides a common language as between rightsseekers and those
in power. The strengths of rights as rhetorical and community-building devices for rights-
holders does not hold the same force for animals who do not share in human language
communities. For a related discussion, see Jessica Eisen, Animals in the Constitutional State,
15 INT'L J. ConsT. L. 909, 935-37 (2017).

9" See e.g. JENNIFER NEDELSKY, LAW’S RELATIONS: A RELATIONAL THEORY OF SELF, AUTONOMY,
AND LAw 73 (20m1).

9% See supra notes 39-61 and accompanying text.

93 See, e.g., MARTHA MINOW, MAKING ALL THE DIFFERENCE: INCLUSION, EXCLUSION, AND
AMERICAN LAW 207 (1990); Patricia J. Williams, Alchemical Notes: Reconstructing Ideals from
Deconstructed Rights, 22 Harv. CiviL RiguTs CrviL LIBERTIES L. REV. 401 (1987).

9% See, e.g., Matter of Nonhuman Rights Project, Inc. v. Lavery, 152 A.D.3d 73, 78, 54 N.Y.S.3d

392 (1st Dept. 2017), Iv denied 31 N.Y.3d 1054, 100 N.E.3d 846 (2018); see also People ex rel.

Nonhuman Rights Project, Inc. v. Lavery, 124 AD.3d 148, 152, 998 N.Y.S.2d 248 (3d

Dept. 2014), Iv denied 26 N.Y.3d 9oz (2015).

See supra notes 14-15 and accompanying text.

See generally Lort GRUEN, ED., THE ETHICS OF CAPTIVITY (2014).
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understood as harmful, that the idiom “like a caged animal” has become a central
metaphor for the pains of liberty deprived.”” To the extent that the harms of
confinement, and the corollary value of liberty, are core justice concerns of animals,
habeas corpus presents a particularly apt legal framework for elaborating claims.
Wise and the NhRP are correct in identifying the writ of habeas corpus as being
intimately connected to “liberty” as a legal value both historically and in contem-
porary practice.?® The demands of “liberty” are, however, famously contested in
human justice contexts.”” The strongest forms of habeas corpus advocacy are
those that recognize that the common law, and the writ of habeas corpus, do not
represent an inexorable march toward a predefined and objective liberty, but rather
a partial and fraught inroad into debates about carceral practices and the value of
autonomy.

Wise’s view of habeas corpus as part of an inherently just common law order,
grounded in part in “objective” principles,'™ has at times manifested in advocacy
strategies that attend to supposedly objective facts about animals. The attendant
evidentiary focus is on the intrinsic qualities of animals, rather than on the subject-
ive and relational experiences of animal lives in captivity. Such lines of argumenta-
tion seek to prove, for example, that nonhuman great apes have legally relevant
“autonomy” because they are logical, able to use tools, are self-aware, or have the
capacity for language."" In response, scholars have charged that Wise and the NhRP
focus excessively on arguments that animals are “like” people on a series of measur-
able metrics.”* This focus on animals’ similarities to humans has been criticized for
replicating underlying logics of domination and hierarchy and for wrongly accepting

97 See also Mark Feldman, The Physics and Metaphysics of Caging: The Animal in Late-
Nineteenth-Century American Culture, 4 MoSAIC: AN INTERDISCIPLINARY CRITICAL JOURNAL
161 (2000).
See e.g., Fay v. Noia, 372 U.S. 301, 401 (1963) (“Although in form the Great Writ is simply a
mode of procedure, its history is inextricably intertwined with the growth of fundamental rights
of personal liberty.”).
Feminist theorists have argued that Anglo-American legal traditions often rely on an overly
individualistic account of liberty. Relational feminists have developed, as an alternative,
“relational autonomy,” a value that is denied, sought or realized through relationships with
others. See NEDELSKY, supra note g1. For a criticism that Wise’s conception of “liberty” might
be enriched by a more relational conception of autonomy, see Eisen, supra note 14, at 523-24.
See also Maneesha Deckha, Humanizing the Nonhuman: A Legitimate Way for Animals to
Escape Juridical Property Status? in CRITICAL ANIMAL STUDIES: TOWARDS 'TRANS-SPECIES
SoCIAL JUSTICE 209, 216 (Atsuko Matsuoka & John Sorenson eds., 2018), (advocating for a
focus on “care” rather than “rights-oriented personhood claims,” citing Julietta Hua & Neel
Ahuja, Chimpanzee Sanctuary: “Surplus” Life and the Politics of Transspecies Care, 65
AMERICAN QUARTERLY 019 (2013)).
See supra notes 14-15 and accompanying text.
See, e.g., STEVEN WISE, RATTLING THE CAGE: TOWARD LEGAL RIGHTS FOR ANIMALS
179—237 (2000).
'°* See Eisen, supra note 11, at 21-28; Lori Gruen, Should Animals Have Rights?, THE Dopo
(Jan. 20, 2014), https://www.thedodo.com/should-animals-have-rights-396292655.html; Will
Kymlicka and Sue Donaldson, Rights, in CRITICAL TERMS FOR ANIMAL STUDIES 320, 327
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the premise that “facts about difference. . .explain why powerful groups exploit and

77103

harm less powerful groups.

Significantly, this strategy is not a capitulation to some clear, existing legal
standard. There is no accepted judicial or statutory framework for assessing which
entities are eligible for habeas corpus under the relevant statute’* or who counts as a
rights-bearing legal “person” more generally.'> Instead, Wise and the NhRP have
chosen to foreground this scientistic approach, echoing the supposed objectivity that
Wise has attributed to just common law reasoning.'*® Habeas advocacy might just as
easily pursue a different track. Instead of secking to prove as a matter of “science” or
“logic” that animals fall into the category of rights-holders, advocates might seek to
prove as a matter of relationship and recognition that animals live, love, and hurt in
ways that should matter to law."”” Rather than focusing on animals’ ability to meet
sterile scientific tests of capacity (mirror self-recognition, for example), habeas
corpus advocacy might focus instead on what animals value in their own lives.

I have proposed a simple standard for assessing whether an animal ought to
qualify as a holder of rights in habeas corpus: whether the animal in question has
a substantial interest in their own liberty."*® Rather than focus on an animal’s
provable skills or talents, this inquiry directs us to consider the animal’s subjective
experience: “Does this animal feel the burdens of captivity? Does this animal yearn
to be free?”?? If so, their confinement gives rise to “the underlying harm at which
habeas corpus aims: that the burdens of captivity should not be imposed without
lawful cause.”™ Juridically speaking, this standard does not resolve all of the

(Lori Gruen ed., 2018) (observing this critique, and noting that it may apply with greater force
to the Nonhuman Rights Project than to other animal rights efforts).

'3 Eisen, supra note 11, at 22-23.

'+ ART 70 CPLR (providing that any unlawfully detained “person” or their representative may
seck habeas corpus, but without offering guidance as to the definition of “person”). For
conflicting approaches to how personhood should be assessed under this statute, see Verified
Petition at 9 19, NonHuman Rights Project v. Breheny (Oct. 2, 2018), https://www
nonhumanrights.org/content/uploads/Happy-Petition-10.1.18.pdf; Memorandum of Law In
Support of Petition for Habeas Corpus at 11-14, NonHuman Rights Project v. Breheny
(Oct. 2, 2018), https://www.nonhumanrights.org/content/uploads/Memo-of-Law-in-Support
.pdf (proposing that the inquiry should focus on “autonomy”); BREHENY COA at 2325
(arguing that “humanity” is the relevant standard); People ex rel. Nonhuman Rights Project,
Inc. v. Lavery, 124 AD.3d 148, 150151 (3d Dep’t 2014), Iv. denied 26 N.Y.3d goz (2015)
(suggesting that the ability to bear duties is the fundamental criteria for personhood).

195 Cf. NGAIRE NAFFINE, LAW'S MEANING OF LIFE: PHILOSOPHY, RELIGION, DARWIN, AND THE
LEGAL PERSON g-10 (2009).

196 See supra note 14 and accompanying text.

'°7 Fisen, supra note 14; Eisen, supra note 11.

18 See Transcript of Video Submission of Professor Jessica Eisen, Auto 381 De 2019, Audiencia
Publica sobre la Accién de Tutela Instaurada por la Fundacién Botdnica y Zoolégica de
Barranquilla — Fundazoo- Contra la Corte Suprema de Justicia, Re. Oficio No. A-1075/2019
(on file with the author).

9 1d.

ue Id.
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challenges that habeas corpus actions on behalf of animals face. The significant
obstacles to proving animal confinement unlawful remain. But the threshold
inquiry to which we are directed is reshaped. Instead of a prodding assessment of
the animal’s intrinsic qualities, the analysis would begin with an exploration of the
harms of confinement.

Scientific evidence may still play a role in evaluating habeas corpus claims on this
standard, but the focus would be on what research reveals respecting the value of
freedom to animals, for example in their lives as friends, as mothers, and as kin."™
Rather than arguing that chimpanzees, for example, ought to have access to habeas
corpus because they are objectively “like us,” it might be argued that chimpanzees

112

value their own relational autonomy,"” that they suffer in isolation or when their
kinship bonds are broken, and that law can and should serve as a vehicle for those
interests. Under such an approach, ethological evidence respecting how chimpan-
zees form relationships, care for their young, grieve their dead — and how these
relationships are frustrated by confinement — tells us more about the validity of
claims for chimpanzees’ liberty than facts about, for example, whether chimpanzees
can learn to use sign language in a laboratory."3

Elements of this proposed approach already exist in the NhRP’s filings. Their
petition on behalf of Happy the elephant, for example, explains that “elephants are a
social species who suffer immensely when confined in small spaces and deprived of
social contact with other members of their species,” citing expert evidence that
elephants held in isolation experience boredom, depression, and other emotional
and physical harm."* The petition further notes that elephants recognize and
respond to the voices of their family members,"> and that separation from their
families in human captivity causes trauma so severe that their cognitive capacities
are impaired for years following the separation.”® The framework within which this
evidence is advanced, however, does not emphasize the harms of captivity. Instead,
the NhRP marshals this evidence to prove that Happy “possesses complex cognitive
abilities” that should qualify her for liberty rights — appearing alongside detailed
evidence of elephant brain size, complexity of communication patterns, and
memory."7 This focus on proving Happy’s intrinsic qualities — that she is like

" Cf. Eisen, supra note 63, at 102-03 (setting out a role for scientific research on animal
experience in legal analyses that reject a focus on how animals are “like” human beings).

"2 See supra note g7 and accompanying text (on “relational autonomy”).

3 For a foundational exploration of chimpanzee communities and relationships, see JANE
GoODALL, IN THE SHADOW OF MAN (1971).

"4 Verified Petition at 9 19, NonHuman Rights Project v. Breheny (Oct. 2, 2018).

" 1d. at 9 79.

16 1d. at 9 83

Y7 1d. at 9 7o (elaborating that these complex cognitive capacities. . .include: autonomy; empathy;
self-awareness; self-determination; theory of mind (awareness others have minds); insight;
working memory, and an extensive long-term memory that allows them to accumulate social
knowledge; the ability to act intentionally and in a goal-oriented manner, and to detect
animacy and goal directedness in others; to understand the physical competence and
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humans in her skills and capacities"® — comes at the expense of an inquiry into
her experience of captivity. Pages of submissions are dedicated to proving these
“abilities,” while a single paragraph attends to the fact that “elephants are a
social species who suffer immensely when confined in small spaces and deprived
of social contact with other members of their species.””** This is not for want of
evidence on the point.” In addition to the well-documented “social and psycho-
logical deprivation, physical deterioration, suffering and premature death”
suffered by captive elephants, experts report that captivity leaves elephants
“unable to fully engage in the seminal activities that define individual identities,
relationships and cultural experiences — activities that may be among the most
important components of elephants’ lives, providing purpose, depth and
meaning.”"**

A legal standard focused on animals’ experiences of their own liberty and its
deprivation would reverse this emphasis, calling attention not to animals’ abstract
capacities, but to their values, relationships, and experiences — including the
realities and details of their suffering in captivity. The underlying portrait of law
need not be one of an intrinsically fair system, embodied in a Great Writ that will
aid liberty in any just case. Instead, the legal order may be accepted as a complex
field of power and persuasion, littered with battles that have been hard-fought
and half-won. Instead of proceeding as though logic and objective proof are the
driving force of habeas argumentation, it is possible to proceed as though the
writ’s availability should be anchored in the tedium, frustration, and sorrow of life
in a cage.

emotional state of others; imitate, including vocal imitation; point and understand pointing;
engage in true teaching (taking the pupil’s lack of knowledge into account and actively
showing them what to do); cooperate and build coalitions; cooperative problem-solving,
innovative problem-solving, and behavioral flexibility; understand causation; intentional com-
munication, including vocalizations to share knowledge and information with others in a
manner similar to humans; ostensive behavior that emphasizes the importance of a particular
communication; wide variety of gestures, signals, and postures; use of specific calls and gestures
to plan and discuss a course of action, adjust their plan according to their assessment of risk,
and execute the plan in a coordinated manner; complex learning and categorization abilities;
and, an awareness of and response to death, including grieving behaviors.

Cf. Memorandum of Law In Support of Petition for Habeas Corpus at 13-16, NonHuman
Rights Project v. Breheny (Oct. 2, 2018) (elaborating that the principle of “equality” demands
that habeas corpus be available to elephants because their cognitive capacities and associated
autonomy interest is similar to those of human beings).

"9 Verified Petition at 9 69—117, NonHuman Rights Project v. Breheny (Oct. 2, 2018).

2 1d. at 9| 19.

= d.

Catherine Doyle, Elephants in Captivity, in THE PALGRAVE HANDBOOK OF ANIMAL ETHICS
181,181 (A. Linzey & C. Linzey eds., 2018); See also Jessica Pierce, in this volume (reviewing the
harmful effects of captivity on animals).
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187 REPRESENTING ANIMAL LAW: BEYOND A CHIMP IN A SUIT

Courts are not the only audience for habeas corpus litigation. Halliday sums up his
historical survey of the writ’s use in England and its colonial empire by noting that
the “idea of habeas corpus” has often been “more powerful outside of courtrooms
than inside them.” He reports that advocates — including Somerset’s lawyer,
Granville Sharp — were “often disappointed in the liberating ambitions they pursued
at law,” but that, crucially, “[i]n cases like theirs. . .the idea of habeas corpus has
continued to influence public debate.”**

Wise and the NhRP have not limited their battles to the courtroom. Litigation
stands as just one pillar of their three-pronged mission, alongside legislative advocacy
and a broad “education” mandate."” The NhRP’s petitions must be assessed in this
context: as part of a broader strategy for transforming the legal status of animals.’®
Whatever difficulties we may identify in their strategies and tactics, it is undeniable
that the NhRP has been wildly successful in attracting media attention to their
cause.””” Might the shortcomings of the NhRP’s framings be justified by the public
attention they have drawn to the claims of captive animals?

I have argued elsewhere that the law reform efforts that have most effectively
achieved transformation for animals have been those that have illuminated and
publicized the particular facts of animal experience in compelling emotional
appeals.*® Wise’s emphasis on the significance of the writ can lead to media stories
that feature the grandeur of law: the Greatness of the Great Writ, or the weight and
meaning of “personhood” as a legal status. This focus draws attention to animals as a
legal curiosity — a chimp in a suit — rather than animals as victims of violence and
confinement. The media coverage often emphasizes the law rather than the
3° the media image
projected may focus on the oddity of an ape in a courtroom rather than on the
tragedy of an ape in a cage.

animal™® As the New York Times Magazine cover suggests,

'*3 Halliday, supra note 9, at 316; Cf. WERT, supra note 30, at 198 (“The salient cases that legal
academics identify as important markers in the development of the writ’s jurisprudence are
almost always only the final steps in a larger ongoing political process.”).

P4 Id.

'*> NoNnHumaN RicHTs PrOJECT, www.nonhumanrights.org/ (last visited May 21, 2021).

26 Who We Are, NoNHuMAN RiGHTS PROJECT, https:/www.nonhumanrights.org/who-we-are/
(last visited May 20, 2021) (including, among their stated objectives, “[tJo develop. . .campaigns
to promote recognition of nonhuman animals as beings worthy of. . .legal consideration and
with their own inherent interests in freedom from captivity, participation in a community of
other members of their species, and the protection of their natural habitats”).

27 See Happy COA Brief (reporting that “[s]ince 2018 alone. . .there have been hundreds of items
of media coverage in diverse local, state, national and international media outlets about Happy
and the NhRP’s efforts to free her” [citation omitted)); see, e.g., Siebert, supra note 1.

28 Fisen, supra note 14.

129 See supra note 2 and accompanying text.

3% See supra notes 1-4 and accompanying text.
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Habeas corpus advocacy, however, need not advance a triumphalist vision of law.
Strategies that emphasize the harms of captivity, rather than the supposed greatness
of legal traditions, have greater potential to persuade courts and publics that animals
need and deserve legal protection. Litigation focused on animals’ own lives, values,
and relationships might dovetail with public education and advocacy approaches
that recognize the value of animal experiences on their own terms — not as near-
humans, but as beings whose experiences matter in their own right."® The NhRP’s
legal strategy has invited the image of an awkwardly styled chimpanzee in a suit - a
misfit in a system designed with others in mind. Habeas corpus claims grounded in a
threshold concern with the harms of captivity might instead invite images of animals
as mothers, brothers, or friends — beings whose realities our legal system should strive
to recognize.

3! See Eisen, supra note 11.
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