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Abstract

In recent years, climate citizens’ assemblies — randomly selected representative citizens
gathered to make policy recommendations on greenhouse gas emissions targets — have gained
in popularity as a potential innovative solution to the failure of governments to design
and adopt ambitious climate change laws and policies. This article appraises the process
and outcomes of three climate citizens’ assemblies held at the national level — in Ireland,
France and the United Kingdom — and evaluates their contributions to the making of climate
law and policy. In doing so, it first looks at whether citizens’ assemblies have the ability
to improve the substance of climate law and suggests that they face difficulties in providing
an integrated, holistic response to the climate problem. It then explores how citizens’
assemblies have fed into subsequent legislative processes to show their positive influence
and draws lessons for our understanding of the role of citizens’ assemblies in climate
lawmaking.
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1. INTRODUCTION

In the 20 years since the adoption of the Kyoto Protocol,' the number of climate laws
and policies worldwide increased by a factor of more than 20: from 72 in 1997 to more
than 2,315 today.” Yet, at the same time, these new legal and policy frameworks have
been unable to provide an adequate response to what has now become a climate emer-
gency. As a result, the capacity of democratic regimes to respond to the climate crisis has
been questioned and the model of ecological authoritarianism explored as a possible
alternative.” Conversely, calls for more, and better, public involvement in the transfor-
mations needed to move to a climate-resilient economy have multiplied.* The idea that
climate citizens’ assemblies — randomly selected representative citizens gathered to
make policy recommendations on how to meet greenhouse gas (GHG) emissions
targets — could provide an innovative solution to the failure of governments to
design and adopt ambitious laws and policies has gained in popularity recently.

Citizens’ assemblies on climate change are founded on the idea that deliberative gov-
ernance produces good, perhaps even better, decisions.” Their outcomes are generally
praised for being realistic while also ambitious.® Nevertheless, considerable uncertainty
persists about whether such innovations can, and should, be formally integrated into
institutional systems or whether they should remain ad hoc experimental exercises. A
related, emerging question is whether they have the potential to become significant
sources of inspiration, and positive disruption, for the making of climate law and
policy.

This article appraises the process and outcomes of the climate citizens’ assemblies
organized in Ireland, France and the United Kingdom (UK) - as the first three national
climate assemblies held worldwide — to assess their contributions to climate lawmaking.
My objective here is not to provide an in-depth analysis of each assembly or a detailed
comparative study of the three experiments. Each assembly had its unique features and

Kyoto Protocol to the United Nations Framework Convention on Climate Change (Kyoto Protocol),
Kyoto (Japan), 11 Dec. 1997, in force 16 Feb. 2005, available at: http:/unfccc.int/resource/docs/
convkp/kpeng.pdf.

Climate Change Laws of the World database, Grantham Research Institute on Climate Change and the
Environment and Sabin Center for Climate Change Law, available at: https:/climate-laws.org.

M. Beeson, ‘The Coming of Environmental Authoritarianism’ (2010) 19(2) Environmental Politics,
pp. 276-94; B. Szerszynski et al., ‘Why Solar Radiation Management Geoengineering and Democracy
Won’t Mix’ (2013) 45(12) Enviromment and Planning A, pp. 2809-16; ]. Horton et al., ‘Solar
Geoengineering and Democracy’ (2018) 18(3) Global Environmental Politics, pp. 5-24.

See, e.g., D. Bourg, Inventer la démocratie du XXle siécle: L’Assemblée citoyenne du futur (Fondation
pour la Nature et 'lHomme, 2017); P. Charbonnier, Abondance et liberté: Une histoire environnementale
des idées politiques (La Découverte, 2020).

See, e.g., D. Estlund & H. Landemore, ‘The Epistemic Value of Democratic Deliberation’, in A. Bachtiger
etal. (eds), The Oxford Handbook of Deliberative Democracy (Oxford University Press, 2018), pp. 113—
31. More specifically, in relation to environmental protection see, e.g., H. Stevenson & J. Dryzek,
Democratizing Global Climate Governance (Cambridge University Press, 2014), pp. 13-6.

See, e.g., C. Mellier & R. Wilson, ‘Getting Climate Citizens’ Assemblies Right’, Carnagie Europe, 5 Nov.
2020, available at: https:/carnegieeurope.eu/2020/11/05/getting-climate-citizens-assemblies-right-pub-
83133; F. Foley, ‘How Ireland’s Citizens’ Assembly Helped Climate Action’, Rapid Transition
Alliance, 26 Apr. 2019, available at: https:/www.rapidtransition.org/commentaries/how-irelands-citi-
zens-assembly-helped-climate-action.
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operated within a specific institutional, political and social context; a dense network
of deliberative theory scholars is in the process of evaluating each case separately.”
The aim of this article is not to dwell on important questions relating to the deliberative
process, including participant selection, the place of experts and internal governance
structures, but rather to speak to the broader interests of transnational legal scholars.
I am interested here in the implications of the use of this new deliberative instrument
for the field of climate law and policy.

It is now well established that climate change is pushing, as well as exposing, the lim-
its of existing systems of law and governance. The scholarship has been particularly
interested in how climate change has disrupted the field of litigation.® In this article, I
look at the other side of the coin — legislation — to understand how citizens’ assemblies
challenge traditional lawmaking processes. The three case studies it analyzes serve a
triple purpose: firstly, to better understand the reasons for and implications of this
burgeoning trend in transnational climate governance; secondly, to tease out initial
findings about climate citizens’ assemblies which are becoming models for organizing
similar fora in other countries;” and, thirdly, to gain a better understanding of the new
roles assigned to citizens in climate lawmaking processes.

The analysis examines the potential contribution of citizens’ assemblies to the mak-
ing of climate law and policy from two different perspectives. The first question is
whether citizens’ assemblies can modify the substance of climate law — that is, whether
such democratic innovations can lead to new and different outcomes for climate law by
offering solutions to the difficult trade-offs and complex linkages between sectors that
have to be considered by climate law and policy. The second issue is one of procedure,
namely, the impact of citizens’ assemblies on the process of lawmaking. The aim is to
assess whether climate assemblies can influence lawmaking, and to understand how the
role of citizens selected by lot is conceptualized in this process.

The article proceeds as follows. Section 2 introduces the concept of citizens’ assem-
blies and reflects on their increased popularity as a governance tool to respond to the
climate emergency while Section 3 briefly presents three climate assemblies, the first
three to be held at the national level worldwide. Section 4 then investigates how citizens’
assemblies approach the substance of climate law and shows that they face difficulties in
providing an integrated, holistic response to the climate problem. Section 5 explores
how citizens’ assemblies have fed into subsequent legislative processes to highlight
their positive influence despite varying understandings of their role vis-a-vis

See, e.g., L.-G. Giraudet et al., ‘Deliberating on Climate Action: Insights from the French Citizens’
Convention for Climate’, Working Paper HAL-03119539, 20 Oct. 2020, available at: https:/hal-enpc.
archives-ouvertes.fr/hal-03119539/document.

8 See, e.g., E. Fisher, E. Scotford & E. Barritt, ‘The Legally Disruptive Nature of Climate Change’ (2017)
80(2) The Modern Law Review, pp. 173-201.

At the time of writing, Denmark and Germany had also organized nationwide citizens’ assemblies on cli-
mate change: for Denmark see Teknologirddet, ‘Citizen Assembly on the Climate Area’, available at:
https:/tekno.dk/project/citizen-assembly-at/?lang=en; for Germany see Biirgerrat Klima, available at:
https:/buergerrat-klima.de. Spain is also in the process of organizing its climate assembly; see ‘Spain
Declares ‘Climate Emergency’, Euractiv, 22 Jan. 2020, available at: https:/www.euractiv.com/section/
all/short_news/madrid-spain-declares-climate-emergency.
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lawmaking. Section 6 draws lessons from this new trend for climate law and policy, and
Section 7 concludes.

2. CITIZENS’ ASSEMBLIES: A DELIBERATIVE INNOVATION
TO RESPOND TO THE CLIMATE EMERGENCY

A citizens’ assembly is a group of representative citizens brought together to deliberate
upon and make recommendations on a particular issue. It generally qualifies as a ‘mini-
public’ that meets over at least two weekends (or the equivalent) and includes at least 40
members.'? Citizens are selected by lot and demographically stratified to reflect the
wider population, based on a number of parameters such as age, gender, ethnic back-
ground, education level, location, and employment type. They then meet (in person or
online) to learn about the topic by listening to presentations by experts and stake-
holders, and discuss in small and large groups. Eventually, they engage in a series of
votes to agree on workable recommendations.

Citizens’ assemblies are founded on the idea that collective deliberation leads to bet-
ter outcomes.'! Evidence suggests that social interactions enhance human reasoning: as
participants express and discuss their individual preferences, values and interests, they
reflect on them, justify their positions, evaluate their beliefs and can become more open
to preference change.'?

Alongside other small-scale experiments aimed at democratizing our societies — such
as participatory budgeting, e-democracy and consensus conferences — citizens’ assem-
blies have multiplied over the last two decades. The first citizens’ assembly was estab-
lished in 2004 in British Columbia (Canada) to deliberate on a new electoral system."?
Citizens’ assemblies have since been held in multiple countries, including the
Netherlands, Ireland and the UK, to deliberate on a wide range of topics, which include
polarizing issues such as same-sex marriage and abortion rights.'* Deliberative assem-
blies are often executed at the local and regional levels; national citizens’ assemblies
represent only 20% of deliberative initiatives."”

10 A, Lacelle-Webster & M. Warren, ‘Citizens’ Assemblies and Democracy’, Oxford Research
Encyclopedias, Politics, 25 Mar. 2021, available at: https:/doi.org/10.1093/acrefore/9780190228637.
013.1975.

For empirical evidence see, e.g., A. Lang, ‘But Is It for Real? The British Columbia Citizens” Assembly as a
Model of State-Sponsored Citizen Empowerment’ (2007) 35(1) Politics & Society, pp. 35-70; M. Gerber
et al., ‘Deliberative Abilities and Influence in a Transnational Deliberative Poll (EuroPolis)’ (2018) 48(4)
British Journal of Political Science, pp. 1093-118.

See, e.g., H. Mercier & H. Landemore, ‘Reasoning Is for Arguing: Understanding the Successes and
Failures of Deliberation’ (2012) 33(2) Political Psychology, pp. 243-58; C. List, ‘Democratic
Deliberation and Social Choice: A Review’, in Bachtiger et al., n. 5 above, pp. 463-88.

For a detailed analysis, see M. Warren & H. Pearse, Designing Deliberative Democracy: The British
Columbia Citizens” Assembly (Cambridge University Press, 2008).

For a list of all 22 citizens’ assemblies held to date, see Lacelle-Webster & Warren, n. 10 above,
Appendix L.

Organization for Economic Cooperation and Development (OECD), Innovative Citizen Participation
and New Democratic Institutions: Catching the Deliberative Wave (OECD, 2020), p. 16, available at:
https:/www.oecd.org/gov/innovative-citizen-participation-and-new-democratic-institutions-339306da-
en.htm.
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Climate change has not traditionally been a core interest for theorists of deliberative
democracy. The use of citizens’ assemblies as an instrument to address the climate prob-
lem is a new phenomenon, encouraged principally by the rise of grassroots movements,
including Extinction Rebellion, which see it as a potential solution to the dual crises of
climate change and democratic legitimacy.'® In recent years, general dissatisfaction
with representative democracy has grown in western societies, leading to an erosion
of trust in political institutions and traditional political parties.'” At the same time,
public awareness of the climate crisis has increased since the adoption of the Paris
Agreement in 2015,"® to the point that climate change is now a main source of concern
for European populations.'” While there has been a decline in citizen participation in
conventional politics, as demonstrated by low election turnout,” an increasing number
of citizens have sought to have their voices heard by taking to the streets to demand
urgent climate action, joining environmental protests such as Extinction Rebellion,
Fridays for Future and climate strikes.*'

Policymakers have attempted to respond to such discontent by, inter alia, giving
environmental issues more prominence in their political programmes,** organizing sur-
veys on citizen behaviour and preferences in relation to climate action,>” holding public
debates,”* and consulting multi-stakeholder public institutions.>’ In some countries

One of the demands of Extinction Rebellion in the UK is that ‘government must create and be led by the
decisions of Citizens’ Assembly on climate and ecological justice’; see Extinction Rebellion, ‘Our
Demands’, available at: https:/extinctionrebellion.uk/the-truth/demands.

T.W.G. van der Meer, ‘Political Trust and the “Crisis of Democracy”’, Oxford Research Encyclopedias —
Politics, 15 Jan. 2017, available at: https:/doi.org/10.1093/acrefore/9780190228637.013.77.

Paris (France), 12 Dec. 20135, in force 4 Nov. 2016, available at: https:/unfccc.int/sites/default/files/eng-
lish_paris_agreement.pdf.

W. Poortinga et al., ‘European Attitudes to Climate Change and Energy: Topline Results from Round 8 of
the European Social Survey’, Sept. 2018, p. 5, available at: https:/www.europeansocialsurvey.org/docs/
findings/ESS8_toplines_issue_9_climatechange.pdf.

20 See, e.g., P. Parvin, ‘Democracy Without Participation: A New Politics for a Disengaged Era’ (2018) 24
Res Publica, pp. 31-52; D. Marsh, ‘What Is the Nature of the Crisis of Democracy and What Can We Do
about It?’ (2014) 1(2) Democratic Theory, pp. 37-46. See also R. Wike et al., ‘Many in U.S., Western
Europe Say Their Political System Needs Major Reform’, Pew Research Center, Mar. 2021, available
at: https:/www.pewresearch.org/global/2021/03/31/many-in-us-western-europe-say-their-political-sys-
tem-needs-major-reform.

See B.J. Richardson (ed.), From Student Strikes to the Extinction Rebellion: New Protest Movements
Shaping our Future (Edward Elgar, 2020).

N. Carter et al., ‘Political Parties and Climate Policy: A New Approach to Measuring Parties’ Climate
Policy Preferences’ (2018) 24(6) Party Politics, pp. 731-42.

See, e.g., in the UK: Net Zero Public Dialogue, ‘Online Workshops with the Public Exploring Their
Understanding and Perceptions of Net Zero’, available at: https:/www.gov.uk/government/publica-
tions/net-zero-public-dialogue; and BEIS Public Attitudes Tracker, available at: https:/www.gov.uk/gov-
ernment/collections/public-attitudes-tracking-survey#beis-public-attitudes-tracker-surveys.

See, e.g., the role of the National Commission on Public Debate in France, which organized the largest
public debate on energy policy in June 2018, selecting participants by lot: ‘Le G400 Energie’, available
at: https:/cpdp.debatpublic.fr/cpdp-ppe/g400-energie.html.

See, e.g., in France, the role of the Conseil Economique, Social et Environnemental and of the Conseil
National de la Transition Ecologique: D. Boy, ‘Les acteurs de ’environnement: Qui peut faire avancer
la cause environnementale en France 2’ (2020) 435 Futuribles, pp. 61-76.

21
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this has also meant experimenting with the innovative tool of citizens’ assemblies, at
national, regional and local levels.*®

Citizens’ assemblies are presented as a response to a suboptimal lawmaking process
which produces climate laws that lack ambition and are unable to act adequately upon
scientific evidence. These shortcomings are generally explained by the complexity of cli-
mate change as a policy issue, shaped by powerful vested-interest groups which com-
pete to influence decision makers.”” Climate law and policy is designed through a
multi-stakeholder process that generally favours actors exerting greater socio-political
power.?® Often, citizens’ voices, experiences and opinions are not adequately consid-
ered while commercial interests prevail.*’

Governments and other mandating entities that hold such citizens’ assemblies present
deliberation as a positive solution, capable of generating better responses to the climate
emergency. The main argument in favour of such assemblies is that citizens need to be
more involved in the making of climate policies and legislation that will significantly
shape their lives and futures. According to mandating entities, empowering citizens’
voices in climate assemblies increases the acceptance of new decisions, enhances their
legitimacy, and facilitates behavioural change.’® An additional justification addresses
the climate and democratic crises together, arguing that citizens’ assemblies respond to
a need for more, or a different type of, democracy and represent a new method of gov-
ernance to enhance public participation.>' This rationale is found, for instance, in the
assertion by French President Emmanuel Macron that ‘citizens have asked for more dem-
ocracy; they do not want to be simply those that respect laws any more. They want to

participate. The Climate Citizens” Convention responds to this’.>*

26 For a comprehensive overview of climate assemblies and juries held at all levels of governance in the UK

see Involve, ‘UK Climate Change Citizens’ Assemblies & Citizens’ Juries’, available at:

https:/fwww.involve.org.uk/resources/case-studies/uk-climate-change-citizens-assemblies-citizens-juries.
27 K.Meng & A. Rode, “The Social Cost of Lobbying over Climate Policy’ (2019) 9 Nature Climate Change,
pp. 472-6; T. Barkay, ‘Regulation and Voluntarism: A Case Study of Governance in the Making’ (2009)
3(4) Regulation & Governance, pp. 360-75.
J. Knox-Hayes, ‘Negotiating Climate Legislation: Policy Path Dependence and Coalition Stabilization’
(2012) 6(4) Regulation & Governance, pp. 545-67.
2% M. Kuebler, ‘Citizen Assembly Takes on Germany’s Climate Pledges’, Deutsche Welle, 24 Apr. 2021,
available at: https:/www.dw.com/en/how-will-germany-go-carbon-neutral/a-57305724.
See, e.g., in the UK: Member of Parliament Rachel Reeves, Chair of the Business, Energy and Industrial
Strategy (BEIS) Committee, who explained the reasons behind setting up Climate Assembly UK: ‘Finding
solutions which are equitable and have public support will be crucial. Parliament needs to work with the
people and with Government to address the challenge of climate change’ (Climate Assembly UK,
‘Parliament Sends 30,000 Invitations for Citizens’ Assembly on Climate Change’, 2 Nov. 2019, available
at: https:/www.climateassembly.uk/news/invitations-sent/index.html); and in France: Elizabeth Borne,
Environment Minister, explaining ‘reforms cannot be carried out only from Paris, there is a need to listen
to ... citizens. This is the rationale, you know, of the citizens’ conference’ (author’s translation) (Radio
interview, 21 Aug. 2019, available at: https:/www.vie-publique.fr/discours/272388-¢lisabeth-borne-
21082019-securite-ferroviaire-convention-climat).

28

30

31 See Prime Minister E. Philippe, ‘Lettre de mission du Premier Ministre’, 2 July 2019, available at:

https:/www.conventioncitoyennepourleclimat.fr/wp-content/uploads/2019/09/lettre-de-mission.pdf (noting
that the convention is a ‘change in methods and governance to accelerate the ecological transition’) (author’s
translation).

Elysée, ‘Echanges avec les 150 Membres de la Convention Citoyenne pour le Climat’, 10 Jan. 2020, avail-
able at: https:/www.elysee.fr/femmanuel-macron/2020/01/10/echanges-avec-les-150-membres-de-la-
convention-citoyenne-pour-le-climat (author’s translation).

32
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Besides these openly stated justifications, decision makers can be driven by more
questionable motivations, including legitimizing decisions ex post or greenwashing
unambitious measures.>> Indeed, while citizens’ assemblies can be deemed to offer
an alternative to traditional lawmaking procedures, in practice, they can be a ‘model
of state-sponsored citizen empowerment’:>* they often operate in close symbiosis
with policymakers who could use them in self-interested ways, for instance, to
strengthen the legitimacy of their own decisions or to absolve themselves from
responsibility.

The question that arises, naturally, is whether deliberative democracy is well
equipped to respond to these shortcomings and design ‘better’ climate laws. Citizens’
assemblies are generally used to respond to three types of public policy problem:
(i) values driven dilemmas; (ii) complex problems that require trade-offs; and (iii) long-
term issues that go beyond the short-term incentives of political cycles.”> As a
‘wicked’*® problem, the climate problem combines these three characteristics and,
thus, appears ideally placed for a deliberative exercise. Climate change is, indeed, a
complex and open-ended problem that invites diverging views on the appropriate
response. Citizens’ assemblies could partially respond to the rising social discontents
about the heavy burdens that new climate policies place on already underprivileged seg-
ments of society. They offer a forum to deliberate over difficult questions pertaining to
‘how communities wish to live and how losses and benefits are distributed in a soci-
ety’,>” ensure that different viewpoints are being considered and, could, eventually,
lead to more equitable decisions.

Until now, empirical evidence regarding citizens’ deliberation in the field of climate
change has been limited. Niemeyer held a small-scale deliberative exercise on climate
change in the Australian Capital Region and concluded that:

[d]eliberation increases the salience of common-good issues and engenders deeper forms of
cognition on complex issues in ways that produce outcomes reflective of a strongly held, if
latent, desire to achieve action consistent with long-term management of and the need for
urgent action on climate change.’®

However, a better understanding of the climate problem by citizens does not necessarily
lead to better governmental action, and the extent to which small-scale exercises can be

33 Members of France’s Climate Citizens’ Convention voiced these concerns loudly, in particular because

they feared that the assembly would help to justify a carbon tax initially rejected by the Yellow Vests

movement.

3 Lang, n. 11 above, p. 35.

35 OECD, n. 15 above, p. 27.

36 H.W. Rittel & M.M. Webber, ‘Dilemmas in a General Theory of Planning’ (1973) 4(2) Policy Sciences,
pp. 155-69; E.P. Incropera, Climate Change: A Wicked Problem. Complexity and Uncertainty at the
Intersection of Science, Economics, Politics, and Human Behavior (Cambridge University Press,
2016); B.W. Head, ‘Wicked Problems in Public Policy’ (2008) 3(2) Public Policy, pp. 101-18.

37" Fisher, Scotford & Barritt, n. 8 above, p. 180.

38 S, Niemeyer, ‘Democracy and Climate Change: What Can Deliberative Democracy Contribute?’ (2013)

59(3) Australian Journal of Politics & History, pp. 429-48, at 448. See also K. Hobsona & S. Niemeyer,
‘Public Responses to Climate Change: The Role of Deliberation in Building Capacity for Adaptive Action’
(2011) 21(3) Global Environmental Change, pp. 957-71.
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replicated successfully at the national level, until recent years, remained an open ques-
tion. To address this gap, I now turn to the first three citizens’ assemblies on climate
held at the national level.

3. INTRODUCTION TO THREE CLIMATE ASSEMBLIES
3.1. The Irish Citizens’ Assembly

The Irish Citizens” Assembly was the world’s first nationwide experiment in citizens’
assembly deliberation on the issue of climate change. An earlier attempt in Australia
to set up a climate assembly had failed as a result of political resistance.>’ As such,
the Irish assembly can be considered groundbreaking. Compared with subsequent
experiences, however, the experiment was significantly smaller in size and less ambi-
tious, as it was part of a broader deliberative exercise set up by the Irish Parliament
in July 2016 to discuss some of the core challenges facing the country.** A
government-appointed chairperson and 99 randomly selected citizens were brought
together to deliberate on five issues: abortion; population ageing; fixed-term parlia-
ments; referendums; and climate change.

The assembly met for 12 weekends between October 2016 and April 2018 in a hotel
in Dublin, with limited time to discuss five topics of considerable importance and scope.
Climate change was not included initially in the draft Oireachtas resolution that estab-
lished the assembly, but was subsequently added thanks to an amendment proposed by
the Green Party. It was scheduled to be considered last, and over a single weekend only.
However, in response to citizens’ demands, two changes were made: the topic of climate
change was brought forward to be considered earlier in the process, and two weekends
(in autumn 2017) instead of one were devoted to it. The assembly was asked to delib-
erate on the following question: ‘How can the State make Ireland a leader in tackling
climate change?’.

The recommendations of the assembly were published on 18 April 2018.*! A total of
13 recommendations were adopted, including four general recommendations on cli-
mate considerations and policymaking, and sectoral measures on energy, transport
and agriculture/land use. The recommendations were accepted by majority vote,
each receiving a high proportion of ‘yes’ votes — an indication of near consensus
among participants.**

37 J. Boswell, S. Niemeyer & C. Hendriks, ‘Julia Gillard’s Citizens’ Assembly Proposal for Australia:

A Deliberative Democratic Analysis’ (2013) 48(2) Australian Journal of Political Science, pp. 164-78
(noting three sets of objections, relative to the assembly’s design, its place in the democratic institutional
landscape, and its role in the debate on climate change).
4% Diil Eireann debate, ‘Resolution of both Houses of the Oireachtas’, Vol. 918(1), 13 July 2016, available
at: https:/www.oireachtas.ie/en/debates/debate/dail/2016-07-13/33.
The Citizens’ Assembly, ‘Third Report and Recommendations of the Citizens’ Assembly: How the State
Can Make Ireland a Leader in Tackling Climate Change’, 18 Apr. 2018 (Ireland, Recommendations of
the Citizens” Assembly), available at: https:/2016-2018.citizensassembly.ie/en/How-the-State-can-make-
Ireland-a-leader-in-tackling-climate-change/Final-Report-on-how-the-State-can-make-Ireland-a-leader-
in-tackling-climate-change/Climate-Change-Report-Final.pdf.

41

42 89% and above, except on ending peat extraction subsidies within 5 years (67%) and accepting higher

taxes on carbon intensive activities (80%).
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3.2. France’s Convention Citoyenne pour le Climat

The French Convention Citoyenne pour le Climat (Citizens’ Convention for Climate)
can be considered unique in the world in terms of its scale, length, ambitious mandate
and allocated funding.*®> The creation of the climate assembly was announced by
President Macron in April 2019 after the Yellow Vests (Gilets Jaunes) movement pro-
tested against fuel tax hikes. It was also a response to the perceived failure of the
national public consultation (Grand débat national) that followed the protests with
the aim of enhancing the democratic debate. The Citizens’ Convention for Climate
brought together 150 citizens over seven weekends between October 2019 and June
2020, with an eighth follow-up session held in February 2021. It met in Paris, at the
Conseil Economique, Social et Environnemental (CESE). The assembly was given the
mandate to make proposals on how France could reduce its GHG emissions by at
least 40% compared with 1990 levels by 2030 ‘in a spirit of social justice’.**
President Macron promised that the outcome of the assembly would be submitted
‘without filter’ to a referendum, parliamentary vote or decree.*’

The assembly’s deliberations resulted in a 460-page report, consisting of 149 mea-
sures,’® which combine aspirational recommendations and legal proposals. The
Ministry of the Ecological Transition estimates that 40% of the measures are of a legis-
lative nature, while 20% fall within the scope of the budgetary law; 10% would require
an executive act (such as a decree), 5% fall within the remit of international negotia-
tions, and the rest under a variety of other modalities.*” In addition, the assembly iden-
tified three proposals that it wished to submit to referendum: these relate to recognition
of the crime of ecocide, and reforming the preamble to, and Article 1 of the French
Constitution.*®

3.3. Climate Assembly UK

The UK set up a climate citizens’ assembly a few months after France. The assembly was
commissioned by six parliamentary select committees®” after the adoption, in June

D. Courant, ‘La Convention citoyenne pour le climat : Une représentation délibérative’ (2020) 378 Revue
Projet, pp. 60—4, at 63.

Lettre de mission du Premier Ministre, n. 31 above.

Elysée, ‘Conférence de Presse a I'Issue du Grand Débat National: Propos Liminaire’, 25 Apr. 2019, avail-
able at: https:/www.elysee.fr/front/pdf/elysee-module-3079-fr.pdf.

44
45

*¢ Convention Citoyenne pour le Climat, ‘Les Propositions de la Convention Citoyenne pour le Climat’,

5 Oct. 2020 (Report of the Citizens” Convention for Climate), available at: https:/propositions.conven-

tioncitoyennepourleclimat.fr/le-rapport-final.

47 “Climat : L’architecture de la future loi a été présentée aux membres de la Convention Citoyenne’, L’info

durable, 20 Oct. 2020, available at: https:/www.linfodurable.fr/politique/climat-larchitecture-de-la-
future-loi-presentee-aux-membres-de-la-convention-20946.

Report of the Citizens’ Convention for Climate, n. 46 above, pp. 399, 413 and 415.

UK Parliament, ‘Select Committees Announce Plans for Citizens’ Assembly’, 20 June 2019, available at:
https:/committees.parliament.uk/committee/365/business-energy-and-industrial-strategy-committee/news/
96965/select-committees-announce-plans-for-citizens-assembly. The six select committees are (i) Business,
Energy and Industrial Strategy; (ii) Environmental Audit; (iii) Housing, Communities and Local
Government; (iv) Science and Technology; (v) Transport; and (vi) Treasury.

48
49
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2019, of a legally binding target to reach net-zero emissions by 2050.°° The 110 citi-
zens met over six weekends between January and late May 2020, initially in a hotel
in Birmingham, and virtually for the last three sessions during the COVID-19 lock-
down. They were asked to deliberate on the following question: How should the UK
meet its target of net-zero greenhouse gas emissions by 2050?

The assembly’s work resulted in a 550-page report entitled “The Path to Net Zero’,
launched on 10 September 2020.%! The report starts by identifying general principles
which the assembly deemed should drive climate action. It then distils recommenda-
tions into nine thematic categories, each outlining the considerations that government
and Parliament should bear in mind when making decisions, assessing various scen-
arios for possible futures, and evaluating different policy options to materialize such
futures. Contrary to those of the French Citizens’ Convention for Climate, the conclu-
sions of Climate Assembly UK were not written by the assembly’s members: rather,
they represent a synthesis of the work carried out by the assembly, with a detailed ana-
lysis of citizens’ positions, as well as direct quotations from citizens and pictures taken
during the sessions.

4. THE DIFFICULT TASK OF RETHINKING THE SUBSTANCE
OF CLIMATE LAW

Citizens’ assemblies on climate change are presented with an open question, which cre-
ates unique challenges compared with those of assemblies working on discrete pro-
blems such as the legalization of same-sex marriage or abortion.”> With climate
assemblies the options are not binary, and expert presentations tend to be less oppos-
itional. In this section I investigate how citizens’ assemblies have responded to two chal-
lenging characteristics of climate law: its wide scope, and its cross-sectoral nature.

4.1. Defining the Scope of Climate Law

When citizens are asked to deliberate on climate law and policy, they are in effect given a
vast and perhaps over-ambitious mandate. Indeed, climate law and policy intersect
with most aspects of social and economic life and, as a result, ‘all fields of law ...
have to adjust and incorporate the new way of doing things internally’.>® This
all-embracing mandate has had two seemingly contradictory outcomes: on the one
hand, deliberations have necessarily had blind spots; on the other hand, assemblies
have sought to further extend their initial mandate.

30 Climate Change Act 2008 (2050 Target Amendment) Order 2019, available at: https:/www.legislation.

gov.uk/uksi/2019/1056/contents/made.
>l Climate Assembly UK, “The Path to Net Zero’, Sept. 2020 (Climate Assembly UK Report), available at:

https:/www.climateassembly.uk/report.
52 H.L. Dienel, ‘Les Jurys citoyens: Pourquoi sont-ils encore si rarement utilisés > (Allemagne)’, in
M.H. Bacqué et al. (eds), La Démocratie participative inachevée: Genése, adaptations et diffusions
(Yves Michel, 2010), pp. 101-13, at 108.
33 ].B. Ruhl, “What is Climate Change Law?’, Oxford University Press Blog, 22 Aug. 2015, available at:
https:/blog.oup.com/2015/08/what-is-climate-change-law.
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The wide-ranging scope of climate action is a major challenge for citizens’ assemblies.
Participants are generally overwhelmed by the density of the information shared with
them and the variety of issues upon which they are asked to deliberate: in both Ireland
and France, the assembly members asked for an extra session to be scheduled to have
more time to assimilate the new data and deliberate adequately. Even so, climate assem-
blies are inherently unable to deliberate on all aspects of climate law and policy. The
themes chosen for deliberation vary depending on the specifics of each country, their pol-
icy priorities and the key sources of GHG emissions. For instance, agriculture featured
prominently in the discussions of the Irish citizens’ assembly because the sector plays a
central role in the economy and represents the single largest contributor to Ireland’s
GHG emissions.”>* Notably, because their mandate has so far concentrated on reducing
emissions, assemblies focus on climate mitigation, with little attention given to adapta-
tion. Thus, policy sectors such as water, which can be affected by both climate impacts
and mitigation policies, were overlooked in the three climate citizens’ assemblies.”

On the other hand, citizens’ assemblies generally do not conceive of the climate prob-
lem stricto sensu but rather conceptualize it within the broader question of environmental
protection.’® For instance, Climate Assembly UK paid special attention to the objective of
‘protecting and restoring the natural world’, which it ranked fourth in terms of priorities
to achieve net-zero emissions.’” It considered the environmental and biodiversity impacts
of energy sources, noting, for instance, the negative impacts of bioenergy associated with
intensive land use and deforestation.’® In France, the focus of the assembly on biodiver-
sity resulted in an implicit extension of its initial mandate: despite initial pushback from
its governance committee (in charge of its work programme), the climate assembly rein-
terpreted its emissions-focused mandate to include biodiversity protection, irrespective of
whether it could contribute to reducing GHG emissions.’”

4.2. Addressing Trade-Offs and Cross-Sectoral Issues

As a cross-sectoral problem, the root causes of climate change are found in a variety of
sectors, which include energy, transport, industry, housing, and agriculture. Climate

5% Environmental Protection Agency, ‘Ireland’s National Inventory Report’, 2021, p. xviii, available at:

https:/www.epa.ie/publications/monitoring—assessment/climate-change/air-emissions/Ireland_NIR-2021_
cover.pdf; Ireland, Recommendations of the Citizens’ Assembly, n. 41 above, Recommendations 11-3.
President Macron noted this oversight explicitly, mentioning that the country is wasting a significant
amount of water, and investment in distribution networks is needed: Elysée, ‘Réponse du Président de
la République aux Membres de la Convention Citoyenne pour le Climat’, 29 June 2020, available at:
https:/www.elysee.fr/emmanuel-macron/2020/06/29/le-president-emmanuel-macron-repond-aux-150-
citoyens-de-la-convention-citoyenne-pour-le-climat.

The same remark applies to local climate assemblies: e.g., the Oxford Citizens’ Assembly on Climate
Change included the question of biodiversity protection in its discussions: Ipsos Moris, ‘Oxford
Citizens’ Assembly on Climate Change: A Summary Report prepared for Oxford City Council’, 2019,
pp. 31-4, available at: https:/www.oxford.gov.uk/downloads/file/6871/oxford_citizens_assembly_on_-
climate_change_report_-_november_2019.

Climate Assembly UK Report, n. 51 above, p. 12.

S8 Ibid., p. 393.
59

55

56

57

See Report of the Citizens’ Convention for Climate, n. 46 above, Objective 8 (assessed to contribute min-
imally to emissions reduction).
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law and policymaking therefore demand high-level coordination to ensure that new
measures do not carry unintended consequences.®’ In theory, citizens’ assemblies
could help to resolve important trade-offs in the making of climate law and policy:
by elucidating citizens’ preferences, they can guide policymakers when confronting dif-
ficult choices.®! However, this proves difficult to realize in practice.

Citizens’ assemblies generally consider their recommendations as forming a coher-
ent project which ought to be considered as a whole.®? However, the reason for their
holistic approach is that they recognize the need for multiple policy interventions
(i.e., selecting only one recommendation from their proposed package would not
respond adequately to the climate problem) and is not related to the intrinsic unity
of their project. Assembly members in Ireland and France gave little attention to how
their recommendations related to each other and did not reflect on whether their com-
bination could have unintended negative consequences. Climate Assembly UK, on the
other hand, tackled the question of the multi-sectoral impacts of climate measures more
directly. Participants identified and sought to mitigate the potential negative impacts of
climate policies: in particular, they emphasized the value of policies with ‘co-benefits’
that were deemed to facilitate the social acceptability of policy measures.®” In the
words of an assembly member, ‘[t]he pros and cons should be constantly under review.
We must have a holistic view of what is good for the planet as well as humanity’.®* For
instance, the environmental impacts of various energy solutions were assessed,
acknowledging the potential for cascading impacts such as the risks that changes in
the energy sector posed for food production. Citizens expressed concerns about the
impact of onshore wind and solar power on land use:®’
noted that their support would ‘depend on how the land is used’,’® while others
were concerned about the fact that bioenergy requires ‘a lot of organic matter and

some assembly members

60 H. Leck et al., ‘Tracing the Water-Energy-Food Nexus: Description, Theory and Practice’ (2015) 9(8)

Geography Compass, pp. 445-60; N.C. Tudose et al., ‘Mainstreaming the Nexus Approach in
Climate Services Will Enable Coherent Local and Regional Climate Policies’ (2021) 12(5) Advances in
Climate Change Research, pp. 752-5.

House of Commons, Committee Office, ‘Letter to the Prime Minister on the Climate Assembly UK: Final
Report on the Path to Net Zero’, 10 Sept. 2020, available at: https:/www.climateassembly.uk/docu-
ments/97/CAUK_final_report-PMLetter.pdf (noting that the report ‘provides a unique insight into the
thinking of an informed public to the trade-offs and changes that will be required to help deliver on
the objective that Parliament has agreed’). See also Climate Assembly UK Report, n. 51 above, pp. 47-8.

61

2 The French climate assembly emphasized that its recommendations represented a coherent package and

that, as such, decision makers could not pick and choose the measures they wished to implement.
Similarly, in Ireland, the joint parliamentary committee noted that the recommendations should be
‘taken together, and implemented holistically across Government’. See Convention Citoyenne pour le
Climat, ‘Avis de la Convention citoyenne pour le climat sur les réponses apportées par le gouvernement
a ses propositions’, 2 Mar. 2021, p. 171, available at: https:/www.conventioncitoyennepourleclimat.fr/
wp-content/uploads/2021/03/CCC-rapport_Session8_GR-1.pdf; Houses of the Oireachtas, ‘Report of
the Joint Committee on Climate Action — Climate Change: A Cross-Party Consensus for Action’, Mar.
2019, p. 3, available at: https:/data.oireachtas.ie/ie/oireachtas/committee/dail/32/joint_committee_on_-
climate_action/reports/2019/2019-03-28_report-climate-change-a-cross-party-consensus-for-action_en.
pdf.

Climate Assembly UK report, n. 51 above, p. 6.

4 Ibid., p. 17.

5 1Ibid., p. 369 (onshore wind) and p. 384 (solar).

¢ Ibid., p. 373.
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water’.” Climate Assembly UK, therefore, provided a forum to identify points of ten-
sion between conflicting policy priorities. However, the outcomes of the citizens’ delib-
erations did not result in clear guidance for decision makers on how to resolve
trade-offs.

Moreover, the three citizens’ assemblies did not represent an alternative to the siloed
approach generally found in climate lawmaking. Indeed, climate assembly members
often divide their time between plenary sessions and thematic subgroup meetings. In
the UK, three subgroups were created: on travel, housing, and food/consumption. In
France, five subgroups were formed on food, housing, production and work, consump-
tion, and transportation.

The thematic breakdown of assembly participants is justified by the fact that time
constraints prevent citizens from gaining expertise in all aspects of climate policy.
However, it can be problematic in the context of climate lawmaking. Indeed, it fails
to recognize interdependencies between diverse policy areas such as climate, energy,
water and food, with the risk that sectoral decisions result in conflicting or unintended
policy outcomes. The subgroups in France had a quasi-monopoly over the recommen-
dations under their thematic responsibility: they discussed and drafted proposals that
were only minimally debated in the plenary at a fairly late stage. In addition, researchers
who observed the deliberations noted that, in reality, the thematic groups had naturally
divided into more specialized groups, each working on separate proposals.®® This is
problematic because deliberative exchanges, considered essential to produce quality
outcomes,®” were in reality often limited. Additionally, the proposals were discussed
in silos, without members necessarily having a holistic overview of how they might
fit within the broader project and how they might affect, or be affected by, the other
recommendations. Notably, UK assembly members observed that they were not
given ‘adequate opportunity to participate in the production of recommendations by
topic groups to which they were not assigned’; this, they considered, eventually made
it difficult to cast an informed vote.””

A thematic breakdown of deliberations can also marginalize the many cross-cutting
issues that cannot be considered in breakout groups. Remarkably, the role of the energy
sector in climate mitigation was left out of the thematic discussions of the assemblies in
the UK and France. Climate Assembly UK considered the topic of energy in its plenary,
and devoted significant time to discussing the advantages and disadvantages of various
energy sources.” Conversely, the integration of transversal topics (including energy)
into the work programme of the French Citizens’ Convention for Climate faced

7 1Ibid., p. 395.

%8 D. Courant, ‘Des mini-publics délibératifs pour sauver le climat? Analyses empiriques de I’Assemblée
citoyenne irlandaise et de la Convention citoyenne francaise’ (2020) 62 Archives philosophiques du
droit, pp. 487-507.

B. Manin, ‘Comment promouvoir la délibération démocratique? Priorité du débat contradictoire sur la
discussion’ (2011) 42(2) Raisons politiques, pp. 83-113.

S. Elstub et al., ‘Evaluation of Climate Assembly UK’, July 2021, p. 73, available at: https:/www.parlia-
ment.uk/globalassets/documents/get-involved2/climate-assembly-uk/evaluation-of-climate-assembly-uk.
pdf.

71 Climate Assembly UK Report, n. 51 above, pp. 358—421.
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significant hurdles and is considered to have been one of the assembly’s main shortcom-
ings.”> The governance committee of the Citizens’ Convention for Climate identified
five cross-cutting issues that did not fit the thematic breakdown: (i) energy; (ii) consti-
tutional reform; (iii) communication, engagement, education and training; (iv) funding;
and (v) protection of the natural environment and biodiversity.”® A cross-cutting group
named escouade (squad) was created after the assembly’s second session in November
2019 to discuss these topics. However, assembly participants who were not members of
this group criticized it heavily: it was seen as non-legitimate because, unlike the other
groups the membership of which was decided by lot, participation in the escouade
was based on self-selection. In addition, the escouade was seen to have a more strategic
role because of the nature of the topics it covered. As a result of these disagreements, the
escouade was disbanded at the end of the fourth session: three of its topics — including
energy — were transferred to the thematic groups and two — on the constitution and
funding — were discussed between sessions, through an online platform and webinars.”*
Still, the energy sector does not feature heavily in the outcomes of the Citizens’
Convention for Climate because citizens were not able to gain as much knowledge
and devote as much deliberation time to the topic compared with the other policy
areas they considered in their expert subgroups.””

The decision to organize deliberations in smaller groups has notable impacts on the
substance of the assembly’s outcomes. However, this structure also has implications for
how decision makers engage with an assembly’s recommendations: they can reproduce
the thematic divisions into legislative drafts, as in the case of the French Climate and
Resilience Law,”® or, on the contrary, adopt a more critical attitude and query the
representativeness of proposals made by a subgroup of the assembly.”” It is therefore
evident that the wide scope and cross-sectoral nature of climate change law has funda-
mental repercussions for the work of the assemblies. Their success relies in part on find-
ing a structure that enables deliberations that are focused enough to offer quality

72 See L. Blondiaux (member of the Governance Committee), ‘La Convention Citoyenne pour le Climat:

Un retour d’expérience’, Presentation at the University of Tours (France), 12 Oct. 2020.

Convention Citoyenne pour le Climat, ‘Travaux de la Convention Citoyenne pour le Climat: Session 3°,
15-17 Nov. 2019, available at: https:/www.conventioncitoyennepourleclimat.fr/wp-content/uploads/
2019/11/Travaux-de-la-Convention-Citoyenne-pour-le-climat-session3-4.pdf.

Convention Citoyenne pour le Climat, ‘Travaux de la Convention Citoyenne pour le Climat: Session 4°,
12 Jan. 2020, available at: https:/www.youtube.com/watch?time_continue=58v=dASfIWtUIuE
&feature=emb_logo.

An additional explanation for this absence is that the energy sector is already considered to be decar-
bonized as a result of its strong nuclear fleet.

Loin®2021-1104 du 22 aoit 2021 portant lutte contre le déréglement climatique et renforcement de la
résilience face a ses effets, NOR:TREX2100379L, available at: https:/www.legifrance.gouv.fr/eli/loi/
2021/8/22/TREX2100379L/jo/texte (Climate and Resilience Law).

House of Commons, BEIS Committee, Inquiry into the Findings of the Report of Climate Assembly UK,
‘Written Evidence submitted by Stephen Elstub, David Farrell, Jayne Carrick and Patricia Mockler
(CAUKO0024)’, 14 June 2021, p. 13, available at: https:/committees.parliament.uk/writtenevidence/
35747/pdf (‘For some of the civil servants we interviewed this was “probably the most problematic
thing. Because ... you have to tell a minister that only actually 36 or 37 people voted on a certain
thing. ... it’s hard to ... convince them of the weight of it”. This concern was shared by another, who
noted: “Government might not do something because 17 out of 30 people said they voted for it™).
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outcomes, while also encouraging policy integration and coordination to ensure cross-
sectoral coherence.

5. THE INFLUENCE OF CITIZENS’ ASSEMBLIES
ON CLIMATE LAW AND POLICYMAKING

Various parameters can be used to assess the success of citizens’ assemblies. They can be
considered successful if, for instance, deliberations have been of a high quality, if assem-
bly members have become more educated about a public policy problem, or if media
coverage has increased public awareness. The parameter I use for the purposes of
this article is whether, and if so how, citizens’ assemblies held at the national level
feed into subsequent legislative processes.

Traditionally, mini-publics have been used to help to inform policymakers, but not
necessarily to influence policy directly.”® Climate assemblies generally follow the same
logic: they have so far not been given the mandate to make binding decisions for the
polity. Instead, they are bound to their mandating entity by a ‘moral’”® rather than
legal contract. Despite their purely advisory role, citizens’ assemblies appear to have
had a positive influence on decision-making processes. My analysis below has two
objectives. The first is to offer an overview of what happened in the realm of climate
lawmaking after the assemblies submitted their work and, in particular, to describe
how their recommendations were taken into account. The second, and related, object-
ive is to understand how the relationship between climate assemblies and existing legis-
lative processes has been conceptualized.

5.1. Climate Assemblies as Mechanisms to Elicit Informed Preferences

Climate assemblies are intended to act as consultative mechanisms for eliciting
informed preferences on the basis of which lawmakers can make decisions. Although
taking place in distinctly different political, legal and institutional circumstances, the
climate assemblies in both Ireland and the UK have helped to shape policy and legisla-
tion by clarifying citizens’ preferences: in doing so, they have empowered decision
makers to act and informed policy debates.

An assembly to encourage climate leadership in Ireland

The Irish Citizens’ Assembly, by identifying the people’s concern for climate change
and their appetite for more governmental action in this area, strengthened political
mobilization and spurred the drafting of a comprehensive Climate Bill.

The resolution presenting the mandate of the Irish Citizens’ Assembly closely linked
the deliberative exercise to the traditional institutions of representative democracy. It
provided that ‘the Assembly will report and make recommendations to the Houses

78 R.Goodin & J. Dryzek, ‘Deliberative Impacts: The Macro-Political Uptake of Mini-Publics’ (2006) 34(2)
Politics & Society, pp. 219-44, at 221.

72 Elysée, ‘Réponse du Président de la République’, n. 55 above.
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of the Oireachtas’ and set up a follow-up process by requiring the government to
respond in the Houses of the Oireachtas to each recommendation of the assembly.
However, it also gave the government much discretion on how to use the work of
the assembly, including an implicit option to reject proposals by stipulating that the
government, ‘if accepting the recommendation’, would need to indicate whether it
plans to hold a referendum on the proposal.®® The Chairperson of the assembly work-
ing on climate could only express the ‘hope’ that ‘the work of and recommendations
made by the Citizens’ Assembly can contribute to the wider public engagement and
national discourse on the issue’.!

In practice, the legislative branch gave significant attention to the work of the assem-
bly. The submission of the report in April 2018 was followed by the establishment of a
Joint Oireachtas Committee on Climate Action to consider its recommendations and
assess how it might ‘inform Ireland’s climate and energy plans’.®* After a six-month
examination of the assembly’s findings, the Joint Oireachtas Committee produced a
report in March 2019 entitled ‘Climate Change: A Cross-Party Consensus for
Action’,®? which contains 42 priority recommendations.

The report was presented as a ‘robust response to the Report of the Citizens’
Assembly’.* It references the assembly’s recommendations, regularly mentions that ‘it
accepts’ them, contextualizes them in terms of state of play, scientific and technological
knowledge, and sets out possible means of delivery. This is not to say that there is com-
plete symmetry between the assembly’s report and that of the Committee. Indeed, some
recommendations were not discussed in detail because of time constraints, such as those
relating to food waste®’ and adaptation measures,*® while other issues not covered by
the assembly were added.®” The report was unanimously endorsed by the Oireachtas
in May 2019.%% At the same time, Ireland became the second country in the world
(after the UK) to declare a climate and biodiversity emergency.®’

The work of the Committee then fed into a cross-government All of Government
Plan to Tackle Climate Breakdown (since renamed the Climate Action Plan), published
in June 2019.”° The Plan identifies 183 actions that cover the broad themes discussed in

80" ‘Resolution of D4il Eireann Approving Establishment of the Citizens’ Assembly’, July 2016, available at:

https:/www.citizensassembly.ie/en/about-the-citizens-assembly/resolution.pdf (emphasis added).
Ireland, Recommendations of the Citizens’ Assembly, n. 41 above, p. 2.

Ddil Eireann debate, ‘Establishment of Special Joint Committee on Climate Action: Motion’, Vol. 971(1),
3 July 2018, available at: https:/www.oireachtas.ie/en/debates/debate/dail/2018-07-03/8.

Report of the Joint Committee on Climate Action, n. 62 above.
4 Ibid., p. 1.
85 Ibid., p. 77.

8 Ibid., p. 38.
87

81
82

83

Ibid., pp. 30-6 (on ‘unlocking potential’).

88 Dail Eireann debate, ‘Citizens’ Assembly’, Vol. 982(9), 21 May 2019, available at: https:/www.oireach-
tas.ie/en/debates/question/2019-05-21/63.

C. Abelan Matamoros, ‘Ireland Becomes Second Country to Declare “Climate Emergency™’, Euronews,
26 July 2019, available at: https:/www.euronews.com/2019/05/09/ireland-is-second-country-to-declare-
climate-emergency.

Government of Ireland, ‘Climate Action Plan 2019 to Tackle Climate Breakdown’, 2019, available at:
https:/assets.gov.ie/10206/d042¢174c1654c6¢ca14£39242fb07d22.pdf (Ireland, Climate Action Plan).
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the citizens’ assembly, including energy, agriculture and transport. It incorporates some
of the assembly’s recommendations, such as raising the carbon tax’' and accelerating
the transition to electric vehicles,”” while ignoring others, such as proposals to create an
independent body on climate change,” reduce food waste,”* and end peat extraction.”
The Plan was followed by the introduction of the new Climate Action and Low Carbon
Development (Amendment) Bill 2020 (then revised in 2021), which commits Ireland to
net-zero carbon emissions by 2050.

It is evident that the recommendations of the assembly were given serious consider-
ation and formed the basis for subsequent parliamentary and governmental work on
climate change. Admittedly, the extent to which the work of the citizens’ assembly influ-
enced climate legislation is difficult to assess. Indeed, the mere organization of a citi-
zens’ assembly is indicative of the mandating entity’s readiness to act. A few months
before submission of the report, the Taoiseach (head of government) Leo Varadkar
had described Ireland as a ‘laggard’ in climate policy in the European Union (EU)
and expressed a willingness to remedy that.”” Moreover, it is difficult to assess whether
Ireland’s climate law and policy would have been any different without the citizens’
assembly because the recommendations were not particularly detailed. For instance,
the proposal that the state ‘should take a leadership role in addressing climate change
through mitigation measures, including, for example, retrofitting public buildings, hav-
ing low carbon public vehicles, renewable generation on public buildings™® can be fol-
lowed in spirit only because it lacks quantitative or qualitative targets that would
provide more specific, and constraining, guidance.

Nevertheless, the assembly helped to shape climate policy and legislation by signal-
ling a relative consensus not necessarily on specific climate measures but rather on the
will of the people to see their government assume climate leadership. The Joint
Oireachtas Committee on Climate Action observed that the assembly’s work provided
a ‘new impetus in climate policy’ by highlighting ‘a strong desire on the part of citizens
for the State to take far more ambitious actions to make Ireland a leader in tackling cli-
mate change’.”” Similarly, the Irish government’s Climate Action Plan noted that the
work of the assembly revealed a ‘near consensus on the need for strong and early action
to reduce Ireland’s greenhouse gas emissions and to make Ireland resilient to future

1 TIreland, Recommendations of the Citizens’ Assembly, n. 41 above, Recommendation 3/action 8.

2 Ibid., Recommendation 9/action 72.
%3 Ibid., Proposal 1.

4 1Ibid., Proposal 12.

5 1Ibid., Proposal 7.

6 Climate Action and Low Carbon Development (Amendment) Bill 2020, published 7 Oct. 2020; Climate
Action and Low Carbon Development (Amendment) Bill 2021, published 23 Mar. 2021, available at:
https:/www.gov.ie/en/publication/984d2-climate-action-and-low-carbon-development-amendment-bill-
2020.

N. Sargent, ‘Taoiseach Tells EU He Is Not Proud of Ireland’s Role as Europe’s Climate “Laggard™,
The Green News, 18 Jan. 2018, available at: https:/greennews.ie/taoiseach-tells-eu-not-proud-ireland-
climate-laggard-role.

Ireland, Recommendations of the Citizens’ Assembly, n. 41 above, Recommendation 2.

Report of the Joint Committee on Climate Action, n. 62 above, p. 2.
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climate impacts’.' % By putting forward such views, the assembly helped to inform pol-
icy debates and empowered decision makers to act more ambitiously to tackle climate
change.

An assembly to implement the net-zero target in the UK

In comparison with the Irish example, the climate assembly in the UK was held in a dif-
ferent legislative context: as the country had already adopted a legally binding net-zero
target, the assembly concentrated its work on the types of measure needed to meet such
target. The mandate of Climate Assembly UK was to ‘advise Parliament on how people
want [it] to meet the net zero target, and to suggest policies that the Government can
implement to secure success’.'®! The advisory nature of the assembly’s mandate gave
policymakers discretion on whether, and how, to use the assembly’s recommendations.
Commitments, albeit vague, regarding how the assembly’s recommendations would be
used were made only after the assembly concluded its work and launched its report on
10 September 2020.'°> The Secretary of State for Business, Energy and Industrial
Strategy (BEIS) Alok Sharma announced that the recommendations would inform
the UK’s new nationally determined contribution, which would cover ‘all the policy
areas’ found in the report.'®® A few months later, the UK government announced a ten-
point plan for a green industrial revolution, which included certain policies that had
been put forward by the assembly, such as the rapid prohibition of the sale of new pet-
rol and diesel cars.'* To date, however, the direct impacts of the assembly on govern-
ment policy are difficult to identify because decision makers do not explicitly reference
the assembly’s recommendations to justify new policies. Instead, the alignment of
planned policies with the assembly’s priorities is emphasized,'® leaving aside recom-
mendations that can be in contradiction.'*® Contrary to the Irish example, no clear
follow-up mechanism was established to ensure that the assembly’s recommendations
would be considered by decision makers. However, the BEIS Committee opened a
standing inquiry into the findings of the assembly to ‘review on a regular basis the gov-
ernment’s engagement and interaction with the findings of the assembly and progress in

100 Jreland, Climate Action Plan, n. 90 above, p. 15.

101 Climate Assembly UK, “Parliament Sends 30,000 Invitations’, n. 30 above.

102 See UK Parliament, ‘Climate Assembly UK Report Launch’, 10 Sept. 2020, available at: https:/www.you-
tube.com/watch?v=SnuF5KmdkWo.

103 1hid., at 13°42-14°38.

104 UK Government, ‘The Ten Point Plan for a Green Industrial Revolution: Building Back Better, Supporting
Green Jobs, and Accelerating our Path to Net Zero’, Nov. 2020, available at: https:/www.gov.uk/govern-
ment/publications/the-ten-point-plan-for-a-green-industrial-revolution.

105 See, e.g., House of Commons, BEIS Committee, Inquiry into the Findings of the Report of Climate
Assembly UK, ‘Written Evidence Submitted by the Department of Business, Energy and Industrial
Strategy (CAUK0014)’, 11 June 2021, available at: https:/committees.parliament.uk/writtenevidence/
35599/pdf.

196 House of Commons, BEIS Committee, ‘Climate Assembly UK: Where Are We Now? Second Report of
Session 2021-22’, HC 546, 8 July 2021, para. 38, available at: https:/publications.parliament.uk/pa/
cm5802/cmselect/cmbeis/546/54602.htm.
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implementing its proposals’,'®” seeing it as an opportunity to ‘scrutinis[e] the

Government’s climate change policy and progress on the [net-zero] target’.'%® In add-
ition, the citizens’ assembly asked that a follow-up session, not initially provided for, be
organized to explain ‘how Parliament and government have taken the assembly’s
recommendations on board” and ‘what has been taken into account, what hasn’t and
Why’.109

The assembly’s main pathway to influence has been to offer new evidence on public
preferences that policymakers consider is needed to inform the development of new cli-
mate policies that are ‘feasible and equitable’.!'® The assembly’s recommendations
have been conceived by Parliament and government as ‘new data’''!
public preferences and to offer a template of publicly acceptable measures to meet net-
zero targets.' "> The UK government described the impact of the assembly’s work in the
following terms:

to understand

Findings from the Assembly form an important addition to the Government’s evidence
base on assessing the UK public’s understanding, attitudes and perceptions around net
zero. This evidence base is being used in several ways, including to inform development
of the Net Zero Strategy, the Heat and Buildings Strategy and the Transport
Decarbonisation Plan, as well as to inform the development of public engagement
approaches. !’

The holding of the climate assembly helped in raising awareness on the part of policy-

makers about the need to engage the public on how to achieve the net-zero target, both
to ‘communicat|e] the challenge, and giv[e] people a say in shaping future policies’.!'*

However, because the assembly is seen as one tool among multiple strategies of public

107 House of Commons, BEIS Committee, ‘Findings of the Report of Climate Assembly UK: Inquiry’, avail-
able at: https:/committees.parliament.uk/work/1191/findings-of-the-report-of-climate-assembly-uk.
The Committee launched a call for evidence in Apr. 2021 to assess the government’s actions since the pub-
lication of the report and to evaluate what a ‘good response’ from the government and Parliament would
look like: ‘BEIS Committee Launches Climate Assembly Inquiry Call for Evidence’, 19 Apr. 2021, avail-
able at: https:/committees.parliament.uk/committee/365/business-energy-and-industrial-strategy-com-
mittee/news/153961/beis-committee-launches-climate-assembly-inquiry-call-for-evidence.

UK Parliament, ‘Climate Assembly UK Publishes Report on Path to Net Zero Emissions’, 10 Sept. 2020,
available at: https:/www.parliament.uk/business/news/2020/september/climate-assembly-uk-new.

108

10

°

Climate Assembly UK Report, n. 51 above, p. 538 (recommendation voted with support of 88% of the
votes).

House of Commons, BEIS Committee, ‘Climate Assembly UK: Where Are We Now? Second Report of
Session 2021-22, HC 546, 8 July 2021, Appendix: Government Response, 2 Sept. 2021, para. 36, avail-
able at: https:/publications.parliament.uk/pa/cm5802/cmselect/cmbeis/680/68002.htm.

Climate Assembly UK Report Launch, n. 102 above, at 43’40 (comment of the Committee on Climate
Change).

House of Commons debate, 10 Sept. 2020, Vol. 679, Col. 812 (BEIS Select Committee Chair Daren Jones
MP), available at: https:/hansard.parliament.uk/commons/2020-09-10/debates/4a1687d1-d192-4¢38-
9e00-49485eea9100/CommonsChamber. See also House of Commons, Letter, n. 61 above; House of
Commons, Written Evidence of Department of BEIS, n. 105 above (describing the findings of the assem-
bly as ‘an addition to the Government’s evidence base on assessing the UK public’s understanding, atti-
tudes and perceptions around net zero’).

110

111

112

13 House of Commons, Second Report Appendix, n. 110 above, para. 21.
114 1bid., para. 22.
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https://hansard.parliament.uk/commons/2020-09-10/debates/4a1687d1-d192-4e38-9e00-49485eea9100/CommonsChamber
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engagement,''” its contribution to the development and implementation of climate pol-
icies has so far not been distinctively visible.

5.2. Climate Assemblies as Actors in the Lawmaking Process

Contrary to Climate Assembly UK, the Citizens’ Convention for Climate in France was
defined from the start in terms of its public policy impacts. At the heart of the assembly
was the commitment of President Macron that the conclusions of the assembly would
be submitted ‘without filter’ (‘sans filtre’) to the executive, the Parliament, or the people
by referendum. However, the full implications of this mandate eventually could not be
realized as a result of several obstacles described below. Instead, as the assembly pro-
gressed, its role evolved from an impossible function of pre-legislator to that of unique
participant in the lawmaking process.

The impossible mandate: Lawmaking ‘without filter’

The quasi-legislative mandate given to the citizens’ assembly in France became the
defining element of the relationship between the citizens and the mandating entity, to
the extent that whether the assembly’s work would be implemented ‘without filter’
became the only way to measure the success, or failure, of the experiment. Yet, this
mandate was in effect impossible to meet. Indeed, while the no-filter promise was
based on the assumption that traditional lawmaking processes need to be challenged
to enhance climate action, it lacked detailed consideration of its implications for the
constitutionally protected work of the executive and the legislative branches.

The no-filter commitment was not defined before the Citizens’ Convention for
Climate started its work. The assembly’s mission statement written by the Prime
Minister remained vague on this important point; it merely explained that the outcomes
of the assembly would take the form of a report summarizing the discussions, identify-
ing the legislative and regulatory measures deemed necessary to meet the emissions
reduction objective, and highlighting the measures that the citizens wished to see sub-
mitted to a referendum.''® The citizens of the assembly became very attached to
President Macron’s promise that their work would be used ‘without filter’. While the
citizens’ assemblies in Ireland and the UK perceived their function to be advisory, the
citizens’ assembly in France had a significantly more tense and more complex relation-
ship with the government, which was viewed with suspicion and criticized for failing to
respond adequately to the climate crisis.

The no-filter commitment represented the potentially transformative power given to
the assembly to change the status quo, but also raised the question whether the assem-
bly could, indeed, produce an unfiltered piece of law. Arguably, the essence of law-
making requires a filtering process: given constitutional constraints, ‘without filter’
cannot be understood to mean that a text would be transformed into law without
debates and amendments. More plausibly, it would mean that the executive will not

115 1bid., paras 35-6.
116 1 ettre de mission du Premier Ministre, n. 31 above.
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cherry pick between proposals but instead submit the whole package for legislative dis-
cussion.''” However, this is not how ‘without filter’ was understood either. Instead, the
pre-legal mandate of the citizens was protected only by the moral commitment of the
President, who used the vagueness of his commitment to interpret it differently
throughout the process. In January 2020, when he came to talk to the citizens’ assembly
at a questions and answers (Q&A) session, he defined the notion of ‘without filter’ in
terms of the nature and specificity of the recommendations:

The more precise, clear and detailed it is, the more ‘without filter’ it can be ... if it is just an
idea, an intention, then, in a sense, you are giving it to people who will need to set it to
music and therefore there will be a filter ... On the other hand, if, at the end of your
work, you give legal texts ... I commit that they will be given either to the Parliament or
the French people as you propose them as long as they comply with our constitution.'**

He also gave himself the right to sideline certain citizens’ proposals, which he used in
June 2020 to reject three recommendations.''” In the end, the assembly did not produce
a piece of legislation that could be sent directly to the Parliament. Rather, it offered a
complex mix of recommendations of varying prescriptiveness and force, which made
the process more convoluted.

In December 2020, at another Q& A session with the citizens, the President appeared
to have changed his interpretation of the no-filter promise: he argued that filtering
meant ignoring a proposal, but that discussing a recommendation and putting it
aside for valid reasons did not constitute filtering.'*° Such an understanding signifi-
cantly reduced the no-filter commitment, given that the effectiveness of a measure, in
terms of carbon reduction, often hinges on the technical details, on the material and
temporal scope of the measure, and applicable exceptions. As a result, many of the
assembly’s recommendations have been translated into climate law or policy,'*! but
with significant caveats, which, many would argue, implied that a filter had been
applied to the recommendations after all.'?* Such is the case, for instance, with the gov-
ernment’s plan to phase out domestic flights on routes where rail alternatives of under

17 See the interpretation given by T. Pech (member of the Governance Committee), ‘L exécutif s’est engagé a
ne pas picorer’, Libération, 29 Nov. 2019, available at: https:/www.liberation.fr/france/2019/11/29/
thierry-pech-l-executif-s-est-engage-a-ne-pas-picorer_1766397.

18 Elysée, “Fchanges avec les 150 membres de la Convention Citoyenne pour le Climat’, n. 32 above, at

25’00 (author’s translation).

19 flysée, ‘Réponse du Président de la République, n. 55 above.

120 Flysée, “Echanges du Président Emmanuel Macron avec les membres de la Convention Citoyenne pour le

Climat’, 14 Dec. 2020, at 6’30-7"50, available at: https:/www.elysee.fr/emmanuel-macron/2020/12/14/

echanges-du-president-emmanuel-macron-avec-les-membres-de-la-convention-citoyenne-pour-le-climat.

121 See the website created by the government to follow the implementation of the 149 measures:

https:/www.ecologie.gouv.fr/suivi-convention-citoyenne-climat (considering, as of Aug. 2021, that 75
recommendations have been fully implemented); to be contrasted with the assessment of the citizens’
assembly association: https:/sansfiltre.les150.fr (considering, as of Aug. 2021, that 13 recommendations

have been fully implemented and 25 partially).
122 Gee, e.g., “‘Climat: Un projet de loi moins ambitieux que les propositions de la convention citoyenne’,
Le Monde, 15 Dec. 2020, available at: https:/www.lemonde.fr/planete/article/2020/12/15/climat-un-

projet-de-loi-moins-ambitieux-que-les-propositions-de-la-convention-citoyenne_6063430_3244.html.
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123

two-and-a-half hours are available, = which is less far-reaching than the assembly’s

proposed four-hour threshold.'**

Citizens as participants in the lawmaking process

The effect of the citizens’ assembly on climate law in France should not be measured
solely against the theoretically and practically flawed benchmark of the no-filter prom-
ise. Indeed, the work of the assembly has led to significant changes in climate legislation
and policy. Legislative work on climate change after the assembly’s report has explicitly
been grounded on the citizens’ recommendations and resulted in initial regulatory mea-
sures adopted by the Conseil de Défense Ecologique (a special council of ministers) in
July 2020'** and a new climate bill adopted by Parliament in July 2021."% A consti-
tutional reform was also planned but eventually abandoned.'*” The results, even if
often considered disappointing compared with the assembly’s recommendations,'*®
are acknowledged to have increased governmental ambition.'*’

Beyond actual law and policy changes, the citizens’ assembly transformed the pro-
cess of climate lawmaking. This process has not necessarily been one of
‘co-construction of solutions’,'?° as the Prime Minister had vowed,'*" nor the ‘partner-
ship’ that President Macron promised.'** On submission of the assembly’s report, the
executive branch took complete control and became the sole architect of the new
climate law. The assembly participants did not become lawmakers but they deeply chal-
lenged the foundations of lawmaking. Notably, the assembly was given two opportun-
ities to meet with the President to ask questions, express criticism and discuss concerns,
with each meeting lasting several hours — an exercise that would not be possible before
elected representatives as the President is constitutionally prohibited from debating
openly with the Parliament.'*® By enabling an open debate between citizens selected
by lot and elected representatives before the lawmaking stage, the citizens’ assembly
played a unique role in the pre-construction of the law.

123 Climate and Resilience Law, n. 76 above, Art. 145.
124 Report of the Citizens” Convention for Climate, n. 46 above, Recommendation SD-E2.

125 Ministére de la Transition Ecologique, ‘Conseil de Défense Ecologique: Vers la mise en ceuvre des
premiéres propositions de la Convention citoyenne pour le climat’, 29 July 2020, available at:
https:/www.ecologie.gouv.fr/conseil-defense-ecologique-vers-mise-en-oeuvre-des-premieres-propositions-
convention-citoyenne.

126 Climate and Resilience Law, n. 76 above (which, according to the Ministry of the Ecological Transition,
incorporates 56 recommendations; see n. 121 above).

127 President Macron had announced his intention to initiate constitutional reform, in line with the assem-
bly’s recommendations, but the possibility was eventually rejected by the Senate: ‘Référendum climat:
L’exécutif enterre la promesse d’Emmanuel Macron’, Le Monde, 7 July 2021, available at:
https:/www.lemonde.fr/politique/article/2021/07/07/reterendum-climat-l-executif-contraint-d-enterrer-
la-promesse-d-emmanuel-macron_6087284_823448.html.

128 Convention Citoyenne pour le Climat, n. 62 above, p. 171.

129 1bid., p. 191.

130 1 ettre de mission du Premier Ministre, n. 31 above.

131 Ibid.

132 Elysée, ‘Réponse du Président de la République’, n. 55 above.

133 French Constitution, 4 Oct. 1958, Art. 18.
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In addition, the assembly also influenced the lawmaking process itself: indeed, after
having submitted its report in June 2020, members of the climate assembly were invited
to have regular meetings with government officials and to attend governmental consul-
tations with external stakeholders.'** By explaining and defending their recommenda-
tions, they extended their role in the lawmaking process significantly, outside any
official mandate or structure. Their presence can be assumed to have increased the pres-
sure put on lawmakers to take urgent climate action, but the assembly members found
themselves unprepared for engaging with lobbying activities and lamented the fact that
they were considered as only one voice against more powerful interest groups.'*’ In
sum, the place of the climate assembly has been ambiguous vis-a-vis legislative pro-
cesses: on the one hand, it was given the unique capacity to pre-legislate and its recom-
mendations were used subsequently as the basis of a new climate law; on the other
hand, its relationship with political institutions was ill-defined as it rested on an
impossible-to-keep presidential promise and required significant involvement of assem-
bly members after submission of their report to take part in the actual drafting of the
law.

6. LESSONS FOR CLIMATE LAWMAKING

This final section highlights initial lessons that can be learnt from the deliberative turn
in climate law and policymaking, and remaining questions which may influence the suc-
cess of making climate law through deliberation. I consider the consequences of my
analysis in Sections 3 and 4 to emphasize that the nature of the climate problem raises
multiple challenges for deliberation, and that the different conceptions of the role
assigned to climate assemblies raise important questions about how to involve citizens
to make ‘better’ climate laws.

6.1. Deliberating on Climate Law

Citizens’ assemblies on climate change have been faced with the complexities of using
law to solve the ‘wicked’ problem of climate change, as illustrated in Section 3 on the
intersectionality of climate law. Below, I highlight three attributes specific to climate
change, which need to be taken into account when designing citizens’ assemblies and
which entail challenges for the deliberative process: (i) its multi-scalar governance;
(ii) the variety of legal and non-legal intervention tools; and (iii) the need to address
the rights of future generations.

Firstly, citizens’ assemblies deliberating on climate are faced with the difficulty of
advising national governments on a multi-scalar issue. While the societal or institu-
tional issues addressed by citizens’ assemblies can be country-specific, the climate

134 For a detailed description of the citizens’ continuing involvement in the drafting of the new climate law
emerging from their work, see G. Fraty, Moi, citoyen: L’aventure de la Convention Citoyenne pour le
Climat vue de I'intérieur (First, 2021) (in which one of the participating citizens relates his experience).

135 For the reactions of assembly members to these meetings see ‘En colére, des membres de la Convention
citoyenne boycottent le gouvernement’, Reporterre, 7 Dec. 2020, available at: https:/reporterre.net/En-
colere-des-membres-de-la-Convention-citoyenne-boycottent-le-gouvernement.
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problem commands a ‘glocal’ response,'*® spanning global as well as subnational

levels. As a consequence, citizens have to work within existing legal frameworks — rela-
tive to local, EU and international levels — which they do not have the power to change
in the context of the assembly. Climate assemblies have responded differently to this
difficulty. In Ireland, for instance, the assembly rejected recommendations that did
not fall within state competences,'®” while in France the assembly made proposals to
guide the national government on how it should position itself in decision-making pro-
cesses at local and supranational levels.'*® The organization of local citizens’ assem-
blies on climate change suggests that deliberative democracy exercises held at
different governance levels can be complementary, but the potential tensions or synergy
between such exercises at different governance levels will require further attention.
Citizens’ assemblies are also faced with the need to decide on the place given to legal
interventions in the fight against climate change. The outcomes of citizens’ assemblies
have shown that citizens are able to break down their vision into a variety of measures
that range from the very technical — including standard setting'*” — to the vastly trans-

140 s .
or constitutional revi-

formational — advocating the creation of new institutions
sions.'"*! Climate assemblies generally see legislation as one tool, but not the only
one, to build the new societal project that was imagined during deliberations. The
recommendations of the citizens’ assemblies combine aspirational objectives to steer
policymaking towards a certain vision of the future with economic instruments (tax
incentives, public investments) and regulations (prohibitions, obligations, sanctions,
technical norms). In addition, pedagogical approaches to encourage individual behav-
ioural change (information and education) feature prominently in the recommenda-
tions of assemblies, as they insist on the need to empower citizens instead of
constraining them through legal measures.'*

A final question related to climate deliberations is whether citizens’ assemblies,
which do not have the electoral mindset of representative democratic institutions,
can protect the young and future generations that will be most affected by climate
change. Our political and legal institutions have not been conceived to govern the
future. Legislators generally fail to respond to climate change: while they are expected
to pursue the ‘public interest’, ‘they make decisions on how to use other people’s

resources, not their own’,'** which is particularly detrimental to the young and future

136 J. Gupta, K. van der Leeuw & H. de Moel, ‘Climate Change: A “Glocal” Problem Requiring “Glocal”
Action’ (2007) 4(3) Environmental Sciences, pp. 139-48.

137 See Ireland, Recommendations of the Citizens’ Assembly, n. 41 above, para. 79 (rejecting proposals that
might be affected by EU state aid rules).

138 See Elysée, ‘Réponse du Président de la République’, n. 55 above (in which President Macron announces
that he plans to engage in consultations over proposals falling within EU or international law).

139 See, e.g., Report of the Citizens’ Convention for Climate, n. 46 above, pp. 454-7, amendment PT 1.5
(on the standardization of pieces to facilitate repairs).

140 Treland, Recommendations of the Citizens’ Assembly, n. 41 above, Proposal 1.
141 Report of the Citizens’ Convention for Climate, n. 46 above, pp. 413-6.
142 Ibid., p. 13; Climate Assembly UK report, n. 51 above, p. 6.

143 7. Shaw, ‘Public Choice Theory’, in D. Henderson (ed.), The Concise Encylopedia of Economics, avail-
able at: https:/www.econlib.org/library/Enc1/PublicChoiceTheory.html.
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generations. Citizens’ assemblies, at least hypothetically, offer two grounds to over-
come this myopia. The first stems from the theory of deliberation, which considers
that deliberative assemblies can better contribute to long-term planning because careful
listening and thinking encourages us to fight our cognitive biases against the future.'**
This has been visible in the work of assembly members, who have regularly mentioned
their willingness to recommend ambitious action to preserve the rights of ‘future gen-
erations’,"** or at least of their children, as symbolized by the planting of a tree at the
CESE for the newborn of one of the assembly’s citizens in France. The second ground
relates to the institutional design of citizens’ assemblies, which can accommodate better
representation of younger generations, including by increasing their comparative share
in the participant selection,'*® by inviting organizations representing young and future
generations to present their views to assembly members,'*” and by engaging with other

innovative structures such as children’s parliaments.'*®

6.2. Making ‘Better’ Climate Laws?

The recommendations of citizens’ assemblies help us to imagine climate law in its ideal
form — that is, detached from external influences and lobbying, and putting citizens’
interests, social justice and long-term perspectives at the heart of lawmaking.
However, a study of climate citizens’ assemblies also highlights that further reflection
about what is needed to make ‘better’ climate law is essential. The way in which assem-
blies are used by decision makers reveals different assumptions regarding how to
improve legislative responses to the climate emergency. A first model assumes that a bet-
ter understanding of public preferences will benefit climate legislation, while a second
model prefers to give citizens a more direct role in lawmaking. Both models have inher-
ent shortcomings.

The public preference model, favoured in Ireland and the UK, responds to a broader
trend of public dissatisfaction with government action on climate, expressed most vis-
ibly in climate protests and litigation attempts. It is driven by the argument that ‘mean-
ingful public engagement will help build stronger public consent’ for the net-zero

14

transition.” "~ Gaining citizens’ support for climate policies is seen as necessary to

4% M.K. MacKenzie, ‘Deliberation and Long-Term Decisions: Representing Future Generations’, in
Bichtiger et al., n. 5 above, pp. 251-71, at 252.

Climate Assembly UK Report, n. 51 above, p. 6; Report of the Citizens’ Convention for Climate, n. 46
above, p. 160. See also Scotland’s Climate Assembly, ‘Interim Report’, 24 Mar. 2021, p. 9, available
at: https:/www.climateassembly.scot/interim-report.

145

146 In the UK, France and also Scotland, the youngest participants were 16 years old, hence not entitled to

vote in elections.

147 See, however, C. Harris, ‘Looking to the Future: Including Children, Young People and Future Generations

in Deliberations on Climate Action’ (2021) 11 ConstDelib Working Paper Series, pp. 1-22 (evaluating how
the voices of children and young people were included in the Irish citizens’ assembly and arguing that ‘voices
of the future, particularly those of children and those yet unborn, were absent’).

See Scotland’s Climate Assembly, ‘Children’s Parliament: Background’, available at: https:/www.clima-
teassembly.scot/childrens-parliament/background (in Mar. 2021 the children’s parliament voted 42 calls
to action that were presented and discussed with Scotland’s Climate Assembly).

4% Climate Change Committee, ‘Progress in Reducing Emissions: 2021 Report to Parliament’, June 2021,

p- 17, available at: https:/www.theccc.org.uk/publication/2021-progress-report-to-parliament.
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facilitate their implementation and to increase ambition levels over time.'*° However,
better understanding public preferences is by no means a magic bullet to solve climate
change. Indeed, past experiences have shown that even when governments seek to clar-
ify public preferences and concerns, they do not necessarily take them into consider-
ation;'*! and, when they do, it is more often out of self-interest rather than to
legislate for the common good of society. In addition, it is important to acknowledge
that such preferences have inherent shortcomings: first, they embody citizens’ choices
between different options, selected by and presented to them by experts, but not auto-
matically preferences in an absolute sense; second, they represent views of a uniquely
well-informed group that might have initially been designed as a microcosm of the lar-
ger population, but the views of which evolved as a result of the process.

The second model assumes that closer citizen involvement in lawmaking results in
better laws, but this hypothesis raises a fundamental question about whether citizens
have the ability to legislate. Indeed, what distinguishes a citizen from a legislator,
apart from electoral legitimacy, is the legislator’s knowledge of the legal texts and pro-
cesses. In contrast, citizens’ assemblies are designed to be representative of the general
public, with citizens chosen through stratified random sampling, based on common cat-
egories (including age, gender, ethnicity, education level and/or social class, place of
residence). As a result, the vast majority of citizens have very limited knowledge of,
inter alia, constitutional law or environmental law. Yet, the Citizens’ Convention for
Climate was designed on the basis that citizens are able to produce legislative text if
they are presented with the necessary foundational knowledge and supported by a
team of lawyers."*> However, even with the tools to pre-legislate, significant doubts
remain about whether citizens can overcome the powerful private interests at play in
the legislative process, as illustrated by the discrepancy between the recommendations
put forward by the French Citizens’ Convention for Climate and the measures found in
the Climate and Resilience Law.'>? The alternative, subject to constitutional rules,
would be to organize a referendum that legitimizes the work of citizens selected by
lot, a common option for citizens’ assemblies. However, the pertinence of this option
is limited by the broad scope and technical nature of climate legislation."** In sum,
both models illustrate the need to think further about what the aims of the process
are — beyond the general objective of responding to the climate emergency — in order
to tailor the deliberative mechanism adequately.

159 House of Commons, Second Report, n. 106 above, paras 10-3.
151 Goodin & Dryzek, n. 78 above, p. 231.

152 The implications of setting up a legislative drafting committee mandated to transcribe an assembly’s
recommendations in terms as close as possible to those of a legal text, as was the case with the

Citizens’ Convention for Climate (comité légistique), need to be further investigated.

133 See C. Adaoust, ‘Le projet de loi “climat et résilience” ne reprend que 10 propositions de la Convention citoy-

enne “sans filtre™, France Info, 8 Mar. 2021, available at: https:/www.francetvinfo.fr/monde/environne-
ment/convention-citoyenne-sur-le-climat/infographie-le-projet-de-loi-climat-et-resilience-ne-reprend-que-
10propositions-de-la-convention-citoyenne-sans-filtre_4309153.html.

The only assembly that was mandated to use a referendum was the Citizens” Convention for Climate. It
remained cautious towards this option and selected only three symbolic questions to be submitted for ref-
erendum (see text to n. 48 above).

154
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7. CONCLUSION

In a 2019 article published in Transnational Environmental Law, Natasha Affolder
called on environmental scholarship to focus more on its ‘people’, on ‘who’ influences
transnational environmental law."*> While she highlighted the role of judges, scholars
and funders, my focus here has been to understand what it means for law when we
include citizens — and not only their democratically elected representatives — in the law-
making process. The climate crisis demands new ways of thinking about the law, and
citizens’ assemblies, founded on the idea that deliberation can lead to better outcomes,
are increasingly perceived as a promising solution. The examples of three citizens’
assemblies held at the national level provided an opportunity to examine how the
aspirations of deliberative theory can be realized in practice.

This article has shown that citizens’ assemblies cannot be considered a ‘silver bullet’
solution to the climate emergency because they face significant limitations in terms of
how they can renew the substance and procedure of lawmaking. However, they offer
new avenues to complement more traditional modes of environmental public participa-
tion, such as focus groups or public debates. They appear to be a positive force which
can disrupt the status quo: so far, the risk that ultimately the recommendations of
climate assemblies would be set aside and forgotten has not materialized in the three
countries studied. As the legacy of the three citizens’ assemblies consolidates over
time and as the number of countries holding climate citizens’ assemblies increases,
how assemblies reshape climate lawmaking will become clearer. Importantly, how to
square the complexity of climate change governance with deliberative ideals and how
to conceptualize the relationship between citizens’ assemblies and traditional decision-
making processes will need further reflection. Overall, the emergence of citizens’ assem-
blies as a new instrument in the toolbox of climate law teaches us important lessons
about climate lawmaking, and offers fresh perspectives on how to implement the objec-
tives of the Paris Agreement.'®

155 N. Affolder, ‘Transnational Environmental Law’s Missing People’ (2019) 8(3) Transnational
Environmental Law, pp. 463-88.

156 N.. 18 above.
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