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SYMPOSIUM ON QUEERING INTERNATIONAL LAW

CONSENSUS AND DIVERSITY IN THE WORLD TRADE ORGANIZATION:
A QUEER PERSPECTIVE

Claerwen O’Hara*

When the World Trade Organization (WTO) was established in 1995, it was seen as representative of a new era
in international law, which claimed to be more functional and cooperative than the Cold War years.! Fast forward
to 2022, most commentators proclaim that the WTO is in “crisis.” For over two decades, its membership has
struggled to reach decisions and, in 2019, the WTO was “dejudicialized” by the United States blocking consensus
on appointments to the Appellate Body. In seeking to understand what went wrong, some commentators have
focused on the operation of the WT'O’s consensus procedure and, in particular, the way it can afford states a veto
power. In this essay, I take a different approach by considering how the discursive effects of consensus decision
making have played into some of the problems facing the WTO today. Inspired by Gibson-Graham’s work on
“queering the economy,” I do so by unmooring queer theory from its base of gender and sexuality and applying
queer insights to a discourse analysis of statements made in relation to the Uruguay Round of multilateral trade
negotiations, which lasted from 1986 until 1993 and culminated in the agreement to establish the WTO. I show
how the use of consensus decision making served to cultivate an intolerance of economic difference by giving rise
to discourses of worldwide sameness and agreement. Finally, I consider what a queerer approach to trade-related
decision making might look like.

The Urnguay Round Consensus

In modernity, origin stories have become crucial to mythmaking, As Peter Fitzpatrick writes, “an obsession with
otigins is perhaps the most obvious substitute for the mythically transcendent.”* In the case of the WTO, an origin
story was constructed around the fact that it came into being as a result of over 120 states reaching consensus
during the Uruguay Round of trade negotiations. Indeed, in the WT'O’s early years, it became commonplace for its
directors-general to emphasize the “consensus-based” nature of the new trade system, describing it as “a frame-
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work of consensus-based trade rules which is now almost universal”™ and “a system of consensus-based rules that could
embrace all of the world’s economies.”®

The ability of so many states to arrive at such a far-reaching “consensus” does sound impressive. And, to some
extent, it was. However, it did not mean that all parties affirmatively supported the bargain struck. Despite the
terms “unanimity” and “consensus” sometimes being used interchangeably, these two decision-making methods
are distinct. Unanimity requires an affirmative vote from all parties.” By contrast, under the framework of the
General Agreement on Tariffs and Trade (1947) (GATT), and now the WTO, consensus is considered reached
when no party formally objects to the proposed decision.® This means that the new trade system was “consensus-
based” not because all the parties agreed, but because none of them formally disagreed with the proposed
agreements.

This distinction between unanimity and consensus is far from inconsequential. By shifting the focus from agree-
ment to lack of disagreement and dispensing with formal voting rules, consensus decision making in the GATT/
WTO has tended to function as an informal system of weighted decision making.” In the absence of a formal vote,
powerful states have more opportunity to use their market size or geopolitical power to influence the decision-
making process. Furthermore, as the only way to prevent a decision from being adopted under this procedure is to
block it—a move that can come with political and economic costs—it is difficult for lower-income states to main-
tain an objection to a proposed decision.!” During the Uruguay Round, these effects were exacerbated through the
use of small, exclusive gatherings known as “Green Room” meetings, as well as U.S. and European insistence on
the “single undertaking”—a principle that required states to accept the proposed agreements on an all-or-nothing
basis.!'! Consequently, the agreements that emerged were largely shaped by the intetests of the Global North.!2

Nevertheless, the power dynamics of the Uruguay Round began to disappear from view once the final consen-
sus was proclaimed, giving rise to a sense of institutional pride. This was due, in large measure, to the murky nature
of consensus decision making itself. As David Kennedy writes on consensus decision making as a process:
“Because consensus produces no actual recorded vote . . . all that is seen is the institutional output.”!? As a result,
“the institution seems to speak as a whole, losing the individuated voices of its members.”!*

Vistons of Sameness

The notion that a procedure based around non-objection could replicate undetlying power relations resonates
with queer thinking. In the context of sex, for example, queer communities tend to favor establishing consent
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through open and direct communication due to an awareness that “[s]ocial hierarchy (race, class, gender, ability,
age etc.) . . . may result in different degrees of negotiating power.”'> Drawing on insights from queer theory, schol-
ars have also pointed out that the use of consensus decision making in activist spaces can marginalize queer people
because of how the requirement to “speak up” interacts with heteronormative power relations.!®

But the main contribution that queer theory can make to the narrative of the Uruguay Round relates to the way
the final consensus concealed the underlying power dynamics, making it appear as though all the participating
states spoke as one. Queer theorists have long been skeptical of this kind of “lining up” of voices and the way
it can foreclose difference. Eve Kosofsky Sedgwick even had a term for it: “Christmas effects.”!” This is because,
for Sedgwick, in the 1990s, Christmas was a time in the United States when all institutions—religion, state, capital,
ideology, domesticity—*“line[d] up with each other” to speak with “one voice,” creating a discursive monolith in
which “everything mean(t] the same thing.”!® For Sedgwick, this was an alienating expetience for those who did
not fit the dominant narrative. Sedgwick used the idea of “Christmas effects” to reflect on the way the alighment of
gender, sex, and sexuality under heteronormativity can erase diversity and contrasted this “lockstep of unanimity”
with the “open mesh of possibilities” the term “queer” implies.!”

The apparent “lining up” of over 120 states’ voices in the form of the Uruguay Round consensus produced its
own “Christmas effect,” giving rise to visions of worldwide sameness and agreement. Reflecting on the Uruguay
Round years in 1996, WTO Director-General Renato Ruggiero remarked that “[o]ne of the most notable changes
on the wotld trading scene” had been “the death of the North-South divide.”?” On Ruggiero’s account, this new-
found unity was not the result of pressure or even compromise during the Uruguay Round, but rather “the
embrace of market-opening and liberalization policies in countties at all levels of development.”?! Likewise, in
1998, Ruggiero asserted that “[t/he success of the WTO was the result. . . of a broadening international consensus
about the value of trade liberalization.”?? When Mike Moote became director-general in 1999, he continued this
narrative, claiming that the principle of “economic freedom” now found “a consensus of support from practically
every patt of the world.”??

Moreover, to these institutional representatives, the reason the world was now united around free-market prin-
ciples was because there was no other rational option. In 1994, GATT Director-General Peter Sutherland sum-
marized the Uruguay Round consensus as follows: “Put simply, governments came to the conclusion that the
notion of a new world order was not merely attractive but absolutely vital.”?* Similarly, in 1998, Ruggiero stated,
“Why does this consensus [on trade liberalization] exist? Because the history of the latter half of this century has

taught us that there is really no rational alternative.”?®
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Like Christmas or heteronormativity, the discourse of sameness produced by the Uruguay Round consensus
worked to naturalize the WTO’s system by making it appear to be “common sense.” By reinforcing the idea that
the world had settled on its most rational economic model, it also functioned to marginalize and even erase alter-
native economic ideas and ways of being, from the “socialist globalization”?® envisaged by the Global South as patt
of the New International Economic Ozder in the 1970s, to indigenous economies that continue to exist across
WTO member states today. In this regard, the discursive effects of the Uruguay Round consensus operated as a
“straightening device,”?’ rereading the “rich and prolific disarray”?®
narrative.

of economic possibilities into a singular

Dissenting in the Closet

The idea that the Uruguay Round consensus represented a worldwide ideological consensus was, of course,
challenged. In the 1990s, there were anti-WTO protests in Geneva, Hyderabad, and Seattle.?’ Yet, WTO repre-
sentatives dismissed these protests as a byproduct of the demise of ideological alternatives. As Director-General
Moore put it in 1999, “In the absence of other ‘isms’ to vent frustration upon, globalism is the only Gsm’ left.”3"

States in the Global South also voiced their discontent with the outcome of the Uruguay Round. In 1998, South
African President Nelson Mandela told the WTO membership, “We must be frank in our assessment of the out-
come of the Uruguay Round. . . . [I]t was mainly the preoccupations. . . of the advanced industrial economies that
shaped the agreement.”?! Cuban President Fidel Castro was even more direct: “The United States obtained prac-
tically everything it wanted with the agreements leading to the establishment of the WTO. . . . The Third World
countries have been losing everything”3?

These sentiments translated into action when the new Doha Round of trade negotiations was launched in 2001.
Determined not to be “bulldozed” during the consensus procedure again, states in the Global South formed orga-
nized coalitions in order to resist the proposals of the United States and European Union (EU) and push their own
agenda.? In doing so, they hoped “to redeem the unbalanced deal that [they] had suffered as a result of the
Uruguay Round.”?* However, the continued ability of the United States and EU to block decisions led to the
negotiations descending into a prolonged North-South standoff. The Doha Round effectively collapsed in
2008 and has not since been resuscitated.

And yet, for a long time, even this sustained political dissensus did not displace the narrative that the WTO was
based on a worldwide consensus. In 2010, Director-General Pascal Lamy still described the WTO as underpinned
by “a simultaneous consensus on the virtues of opening up trade . . . [and] the existence of tested multilateral trade
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procedure, in which only a /ack of formal disagreement, and never disagreement itself, can produce an official
decision. This works discursively to elevate moments of consensus, while simultaneously downplaying and con-
cealing moments of dissent. Of, to put it in terms more familiar to queer theory, the WTO’s consensus procedure
helped to establish a “public/private divide,”*° in which instances of (appatent) agreement were given full access to
the public sphere and different and dissenting viewpoints were, like non-conformist sexualities, cast into the
WTO’s “closet.”

Intolerance of Economic Difference

The persistence of the WTO’s consensus narrative throughout these years of disagreement, albeit in a somewhat
weakened state, has arguably contributed to some of the issues facing the institution today. In particular, it seems to
have cultivated an intolerance of economic difference, which is now playing out in relation to China. When China
joined the WTO in 2001, there was an expectation that it would move toward a free-market economy.®’ Instead,
China developed its own economically successful model of state capitalism. Over time, China’s economic hetero-
doxy became a source of distress to European and American trade policymakers, who felt China had reneged on
an “implicit promise.”*® Under the Trump administration, the United States became increasingly vocal about its
concerns, criticizing China’s state-led economic approach for being “fundamentally incompatible with the open,
market-based approach expressly envisioned and followed by other WTO Members.”>”

Eventually, U.S. discontent with China’s “otherness” even appears to have played into its decision to paralyze the
WTO?s judicial branch in 2019 by blocking appointments to the Appellate Body. This was done partly because, in
the United States’ view, the Appellate Body had helped to protect China’s economic system by interpreting WTO
rules in 2 manner that “favore[d] non-market economies.”*" In this regard, the WTO’s economic consensus nat-
rative now appears to be creating instability within the institution itself.

A Queerer Approach

What, then, might a queerer approach to trade-related decision making look like? Consensus decision making is
not necessarily incompatible with queer theory. This can be seen in the example of the Zapatistas, who are an
anarcho-socialist Indigenous group located in Chiapas, Mexico. Like the WTO, the Zapatistas operate through
consensus decision making.*! But unlike the WTO, the participants enjoy a high level of economic and social
equality, with the Zapatistas even “queering” their language by “blend|ing] the masculine and feminine spellings
of Spanish pronouns. . . to be inclusive of everyone along differing gender and sexuality continuums.”*? Such
inclusive and egalitarian practices likely go some way toward mitigating the silencing effect of consensus decision
making on those who carry less power. The Zapatistas also resist arriving at a single ideological vision for the
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wotld, instead advocating for “a world where many worlds fit"—a strategy noted for its resonances with queer
theory.*?

In the WTO, however, it is difficult to imagine the effective implementation of measures aimed at making con-
sensus decision making more inclusive and accommodating of diversity. On the one hand, power relations
between the members are so imbalanced that only major reforms to the global economic order could overcome
the weighted effect of the WTO’s consensus procedure. On the other hand, narratives of economic consensus are
so embedded within the mythology of the institution that it seems unlikely to become a place for “multiple worlds”
to thrive. This suggests that a queerer approach to trade-related decision making may not only require alternative
decision-making practices to create space for different and dissenting viewpoints, such as voting or plurilateral
agreements between smaller groups of states (or even non-state groups), but also a turn away from the WTO itself.
To quote Michael Fakhri, perhaps what is needed is “the breaking of trade law into multiple institutional sites,
embedding it within different contexts such as food security, public health, and transnational labor,”** to address
those trade-related issues that require international cooperation without being subsumed within a single and
unequal vision for the global economy.
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