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The Terra Nullius of Intellectual

Property
Eva Hilberg

he development and distribution of COVID-19 vaccines has once again
prompted a debate over intellectual property (IP) rights, linking limited

access to vaccines to the exercise of monopoly rights. In the face of a
widespread failure to extend effective access arrangements to the Global South,
many have been critical of blatant instances of vaccine nationalism and have
demanded IP waivers on vaccines to address the situation.” The mounting public
pressure is reminiscent of the global campaign that led to the negotiations for the
2001 Doha Declaration on TRIPS and Public Health, which addressed issues
around the access to medicines in a health-specific extension of the WTO
Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS).”
This essay argues that in all these contestations, intellectual property has been
more than a legal instrument—it has been a conceptual framework that structures
debates over the price and the distribution of medicines in a way that fundamentally
excludes anything except for the concerns of the producers or owners of IP. This priv-
ileging of interests continues to be a glaring oversight at the center of a legal system
that has historically been directed at appropriation and conquest, thus working for
the owners and not the “sources” or indeed the potential beneficiaries of innovation.
The underlying colonial legacy of IP has a negative, lasting effect on chances to
adjust the relationship between IP and public health. The essay shows how the
current debates around this issue reflect the lopsided global distribution of
power between IP owners and those seeking access to medicines, as well as

the relative powerlessness that these potential “customers” have in negotiations.
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It argues that the (unspoken) center of all struggles over access to new pharmaceu-
ticals rests in the IP system’s original assumption of the world as terra nullius—
that is, as available to be claimed. This stance quite literally imposed a
European perspective on the rest of the world, arranging its territories and
resources according to a new property system in which the only legitimate inter-
ests are those of owner or bestower/enforcer of patents. This historic exclusion of
other interests continues to have special salience in the field of public health today,
where the access to and prices of medicines often determine the difference

between a high quality of life and severe impairment, to say the very least.

TeERRA NuLrLius: A BLANK CANVAS AT THE HEART OF THE
PATENT SYSTEM

The IP system is ordinarily presented as a bureaucratic apparatus without much of
a political dimension—it is usually understood as merely a means of administering
innovation and promoting a return on investment into the laborious and expen-
sive research and development of new pharmaceuticals. However, the IP system
and, more specifically, patents® are also frequently criticized for their role as
“mechanisms of appropriation” with a history dating back to feudalism and
the eventual establishment of the colonial system.

Historically, letters patent (litterae patentes) were issued by a monarch or ruler, con-
ferring privileges or monopolies on select individuals or companies, including letters
granting control over overseas territories to individual entities as a means of discovery
and acquisition. These privileges effectively determined ownership of these territories,
such as, for instance, Governor Bourke’s proclamation of 1835 designating the entire
continent of Australia, including its natural resources and traditional knowledges, as
“unknown” and without owner. As Vandana Shiva points out, this vision of the
world as a blank canvas, or terra nullius, sets aside any other models of ownership,
such as community ownership or other traditional modes of relating to territory and
nature.” The rule of law, and more specifically property law, thus acted as “a classic
means of extending empire, part of the process of colonization.”® Time and again,
the establishment of property was a means of encouraging something reminiscent of
a gold-rush atmosphere, effectively projecting power over frontier regions “by giving
away an empire.”” This system, for instance, distributed and administered property
in the newly settled American colonies, and continues to exert power even today, as

“land patents” can still form a basis for U.S. property relations.®
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While the registration of land patents and the patenting of inventions admin-
istratively parted ways in the seventeenth century, the assumption of terra nullius
continues to operate in both forms of grant. For instance, in modern patenting
requirements, this notion can be found in the need to demonstrate “novelty.”
Novelty, in these terms, often directly reflects the perspective of the “discoverer,”
as things that appear new to some may be well known in other contexts. For exam-
ple, this requirement for patentability has been interpreted broadly in gene pat-
ents, rendering the mere discovery and isolation of a “new” plant gene
sequence an inventive step of significant creativity. Controversially, this practice
led to a number of patents for plant and medicinal compounds being issued to
researchers from the Global North based on traditional indigenous knowledge.
These resources and knowledges were of course novel only to the researchers
who later registered their intellectual property in another country—a practice of
discovery often known as “bioprospecting.”

Bioprospecting projects are often also characterized as “biopiracy,” which
“refers to the use of intellectual property systems to legitimize the exclusive own-
ership and control over biological resources and biological products and processes
that have been used over centuries in non-industrialized cultures.” Common
examples include the patenting of traditional medicinal knowledge and plants;
for instance, the (attempted) patenting of plant species such as basmati rice or
the patenting of the kwao krua herb from Thailand, and larger bioprospecting
missions that gather human genetic or plant materials from remote areas across
the globe.”® In the 1990s, Stanford’s Human Genome Diversity Project became
particularly notorious as it sought to gather human genetic materials from “remote”
tribes in its quest to discover different genetic markers. These practices have been lik-
ened to “the Age of Exploration, [when] researchers and travelers. . . transported dis-
covered plant species back to their own countries as new foods and raw materials for

»11l

plant breeding.”*" Roht-Arriaza argues that this mechanism is “perhaps the most prev-
alent and insidious form of appropriation of indigenous knowledge and resources,”
which “systematically exclude[s] the knowledge and resources of local communities,
farmers, and indigenous people.”** While this practice works to incorporate these
knowledges into a new system of ownership, it also devalues other systems of knowing,
nearly up to the point of eradication, in some cases rendering illegal traditional systems
of knowledge circulation such as, for example, seed saving and seed sharing.

The current debate over COVID-19 vaccines once again highlights the signifi-

cant impact of this legacy, which still relies on a narrative of an uncharted world

THE TERRA NULLIUS OF INTELLECTUAL PROPERTY 127

https://doi.org/10.1017/50892679422000144 Published online by Cambridge University Press


https://doi.org/10.1017/S0892679422000144

ripe for discovery. Here, exclusion works in more ways than on the conceptual
level of novelty and the assignment of rights and profits. For instance, it “works
against indigenous groups primarily due to various procedural qualifications,
such as the requirement of written documentation of knowledge or invention
under US patent laws.”** This means not only that indigenous “intellectual con-

tribution”*4

is routinely set aside as undocumented but also, as this essay seeks to
point out, that indigenous communities and other sources of knowledge are
denied a place at the table when it comes to decisions on the further use and dis-
tribution of the resulting products.’® In a similar vein, a system based on sovereign
monopolies does not include representation for those who are ultimately the
recipients of the invention—in the pharmaceutical sector, these are usually health-
care workers and patients. Voluntary acts of charity, such as waivers, end up being
the only possible exception to this systemic legacy of exclusion, which does not
have any regard for positions outside of the IP system. In the global
bioeconomy, this also means no seat at the table in discussions about price,
availability, and distribution strategies, as, for instance, in the cases of insulin
pricing, the distribution of COVID-19 vaccines, and the sharing of influenza

virus samples.

ExcrusioN As THE HIDDEN LEGacy oF COLONIAL CONQUEST:
InsuLiN, COVID, AND INFLUENZA SAMPLES

The marginalization of other interests at the heart of the IP system can lead to
exploitation, without either the source or the recipient of the eventual product
having any say in the matter. A recent example of this can be seen in the exclusion
of patients’ interests from the process of price setting for life-saving medications
such as insulin. The history of insulin patenting began in 1923 with an act of pro-
found philanthropy, when its original inventors donated their patent for a nom-
inal sum of $1 to the University of Toronto to ensure the accessibility of this
revolutionary treatment. Since then, costs have spiraled upward, and a creeping
process of “incremental innovation has repeatedly precluded the formation of a
generic insulin industry in North America when earlier patents expired.”*® The
expiration of several significant patents after 2015 created openings for change,
but between 2012 and 2016, for instance, the cost of insulin still nearly doubled.””
In the United States, some patients with insurance coverage have shouldered the

resultant high costs, and those without it face a prohibitive situation, likening their
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position to one of “hostages.”® This example shows that the colonial legacy of
terra nullius excludes indigenous peoples, traditional knowledges, and many
other kinds of outside (read: non-industry) influence on the pricing and distribu-
tion of medicines.

Today’s most prominent example of the legacy of this fundamental exclusion
takes place in the current global debate about temporary IP waivers to improve
access to vaccines against SARS-CoV-2 (COVID-19). The development of
COVID-19 vaccines was the result of an unprecedentedly rapid global effort,
which went from initial isolation of the virus in December 2019 to four vaccine
candidates entering clinical trials by March 2020—and an expanding vaccine
development landscape of over 115 candidates by April 8, 2020."” However, access
to these vaccines was inevitably restricted, as production facilities tried to meet
overwhelming global demand, and national governments began buying up
doses in sweeping instances of “vaccine nationalism.”*’

The idea of an IP waiver to expand production was first introduced in October
2020 by a coalition of countries in the Global South led by India and South Africa;
it was immediately opposed by industrialized countries such as the United States,
the U.K,, Japan, and members of the EU. This opposition, along with pressing
concerns about uneven access to vaccines, resulted in WHO’s director general
accusing these governments of “vaccine apartheid”®' and a journalist decrying

** of influential organizations such as the Gates

the pro-IP “vaccine colonialism”
Foundation. The global nature of the coronavirus pandemic and the obvious
need for a global solution generated pressure that began to slowly erode the estab-
lished division of interests between the owners and the consumers of IP. Both the
U.S. government™ and the Gates Foundation®* reversed their positions in the
spring of 2021, which led to a renewed petition brought by a coalition of countries
at the World Trade Organization.”> However, no waivers have yet been issued
because opinion among EU countries remains split. The European Commission
instead advanced alternative plans to overcome the access issue by otherwise expand-
ing production.*® Yet, as Médecins Sans Frontiéres points out, similar access plans
made under WHO’s global COVAX facility pale in the face of the sheer amount
of vaccine doses ordered by European countries, effectively leaving COVAX “without
purchase options.” The potential consumers of IP-protected products are thus
barred from exerting any influence on the availability of vaccines, at least as long

. . . . . . 8
as national governments continue to abstain from issuing compulsory licenses.”

THE TERRA NULLIUS OF INTELLECTUAL PROPERTY 129

https://doi.org/10.1017/50892679422000144 Published online by Cambridge University Press


https://doi.org/10.1017/S0892679422000144

The “sources” of virus samples for vaccines are also routinely excluded from
decisions regarding the future accessibility of treatments. Stepping back from
COVID-19, we see that this exclusion has not gone entirely unchallenged. For
example, resistance by those representing the source of vital information emerged
in the 2006 standoff between the Indonesian government and WHO over the
sharing of H5N1 (“bird flu”) virus samples.*® By withholding virus samples, the
Indonesian government protested against what it perceived to be “neocolonialism
in global health.”® As Indonesia’s former health minister, Siti Fadilah Supari,

pointed out at the time:

Samples shared become the property of the WHO collaborating centres in rich coun-
tries, where they are used to generate research papers, patents and to commercialize
vaccines. But the developing countries that supply the samples do not share in these
benefits. In the event of a pandemic, we also risk having no access to vaccines, or having
to buy them at prices we cannot afford, despite the fact that the vaccines were developed
using our samples.*’

This move resulted in a renegotiation of the WHO framework regarding the shar-
ing of influenza virus samples,’* giving rise to its Pandemic Influenza
Preparedness (PIP) Framework with access and benefit-sharing mechanisms.’?
While this framework applies specifically to influenza viruses, its recognition of
“source-country” interests highlights the importance of access to samples for pan-
demic response, and the amount of power this interest can exert. The blank canvas
of the world is thus not as uninhabited as assumed by the IP system, and its inhab-
itants can bring about successful challenges, at least in specific circumstances.**
Similar challenges did not emerge in the more pervasive COVID-19 pandemic,
where the virus travelled far too quickly and too widely for any potential cam-
paigns to form. The evolving pandemic, however, makes clear the pressing need

for new modes of access to vaccines and treatments.

CONCLUSION

Patents have historically acted as a means to strategically appropriate resources by
declaring novelty or, more specifically, an unclaimed availability that stretched
across the entire world as viewed from the perspective of colonial power. On closer
inspection, the IP system’s historic function as a means of appropriation continues
to privilege what are considered legitimate interests from the perspective of the

owners of IP, and also ensures that the IP apparatus operates independently
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from other concerns—such as public health. No matter how many statements are
made by politicians and business leaders in support of expanded access to technol-
ogies and medicines, the IP system simply does not acknowledge the demands of
the broader community of users—with the exception of the rarely invoked com-
pulsory license for a public health emergency. In fact, as a former vehicle of sov-
ereign conquest, the IP system does not consider anything except for the interest
of sovereign power—ensuring the transfer of monopoly from a public sovereign to
a private owner. All that has been declared terra nullius remains firmly excluded,
including the source and potential beneficiaries of the inventions in question.
This system needs to change, as many have argued before. Attempts have
included, among others, “tethering” source to product;®® introducing prize
funds to encourage research and development; and implementing access and
benefit-sharing mechanisms, patent pools, clearinghouses, and targeted interna-
tional coalitions for vaccine distribution, such as Gavi, the Vaccine Alliance.
Most of these efforts, however, have proven unwieldy and laborious, requiring a
lot of negotiation, and proven difficult to activate in times of a global pandemic.>®
While there is thus a global desire to address the shortcomings of the IP system,
existing methods are piecemeal—and the position of industrialized countries
remains very hard to shift. On the basis of the current crisis, we can see that, at
the very least, what is needed is a more readily available and clearly defined option
of a global IP waiver that can be relied upon in health emergencies. Wider struc-
tural reform should, however, include more effective representation of all interests
when it comes to decisions on the pricing of medicines, and more transparent
pharmaceutical pricing and distribution strategies. The IP waiver debate here rep-
resents a potential opening that could provide a normative basis for overcoming
IP’s colonial era terra nullius assumption, instead of infinitely perpetuating its

myth of unilateral discovery.
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Abstract: The current debate over the global distribution of COVID-19 vaccines once again high-
lights the many shortcomings of the modern intellectual property (IP) system, especially when it
comes to equitable access to medicines. This essay argues that the (unspoken) conceptual center
of struggles over access to new pharmaceuticals rests in the IP system’s colonial legacy, which
perceives the world as uncharted territory that is ripe for discovery and ownership. This vision
of the world as a blank canvas, or terra nullius, sets aside any other models of ownership and deval-
ues other traditional modes of relating to territory and nature. Several examples show the long-last-
ing exclusionary effects of this hidden legacy of colonial conquest in the field of public health,
ranging from the spiraling price of insulin to the distribution of COVID-19 vaccines to the nego-
tiation of sharing mechanisms for virus samples. In all of these cases, the continuing marginaliza-
tion of other interests by the IP system can lead to exploitation, without either the “sources” of
materials, such as those from whom the samples were taken, or the recipients of the eventual prod-
uct having any say in matters of price and access. This legacy of fundamental exclusion needs to be
recognized and addressed in order to arrive at more equitable solutions to public health emergen-
cies such as the current pandemic.

Keywords: intellectual property, global health, colonialism, vaccines, land patents, biopiracy, virus
sharing, access to medicines
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