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The Pregnancy Penalty: When the State Gets It Wrong

We sat at a Minneapolis restaurant to talk about her case – one that upended retired
judge Pamela Alexander’s trajectory.1 By the time of the case that hindered her
career, she had celebrated many firsts. She was the first Black judge in the state of
Minnesota. Around the time of the case she was being considered for an appoint-
ment by President William Clinton for a nomination to the Eighth Circuit Court of
Appeals. It made sense; she was highly respected, spoken of, and well-qualified.
Judge Alexander’s awards and recognitions are countless. She was a credible pick.
Often, Presidents then select judges from the courts of appeal to serve on the
Supreme Court. Her star was in the right place and it was rising.

But then the case came.
Judge Alexander decided State v. Russell in 1990 – thirty years ago, andmaybe that

is what also makes her and the case extraordinary. The case involved disparate
sentencing in drug offenses. At the federal level, the sentencing for offenses invol-
ving crystalized cocaine compared to those involving the powdered substance was
100 to 1. In Minnesota, it was 25 to 1. The racial implications were hard to miss and
ignore. Politicians claimed it needed to be that way; that people who used crystalized
cocaine or “crack,” as opposed to powdered cocaine, became violent and deadly.
According to police and prosecutors, they become like rabid animals: unpredictable,
unmanageable, and unreachable. This is why women needed to be punished, too.
After all, they were birthing this “bio underclass” that would be uneducable and,
really, unsalvageable.

According to Judge Alexander, further aggravating sentencing in those cases were
gun possessions. She told me, if a person was caught with “one rock of crack cocaine
with a gun anywhere near, it is a mandatory minimum sentence.” In Judge
Alexander’s view, guns were driving up the prison population.

Judge Alexander consulted scientists and learned that what was being touted in the
popular media was simply not accurate. As the judge put it, on a practical level
someone who sold crack in Minnesota to an undercover agent suffered the same
penalty as someone who “goes into a restaurant and draws a gun and robs everybody.”
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She told me, “The penalties should not have been the same.” So, in 1990, this is what
she decided. The disparate sentencing was simply unconstitutional.

She told me, “We were not ready for the hailstorm that came after that.” She was
“shocked at the vehemence” that came from the community and likely colleagues,
too. She told me that the “day I made the decision, I had ten or twelve death threats.
Just terrible stuff.” She wondered, “Why is it logical to me and no one else is seeing
it?” News stories now use the word “vindicated” when they profile her.

At the time, however, the case stalled a very bright career. The case was appealed to
the Minnesota Supreme Court. It took them nearly a year before they returned
a judgment affirming her decision, 6–1. The sentencing guidelines for the state were
also changed. These were victories, no? Yes, for all the men and women who would
otherwise have been subjected to very heavy sentences, amounting to ten, twenty,
thirty years behind bars for drug possessions and transactions involving crack.
However, in that year, her life changed. The process had begun for her nomination
to the Eighth Circuit Court of Appeals, but now it would be a complicated pick for
that high post. She told me that people ask her whether, if she had to do it all over
again, she would have made such a big sacrifice. She could not imagine doing
anything differently.

So, we talked about the racialization of drugs and women. Judge Alexander was
concerned about the racialization of drug use and did not think sufficient attention
was being paid to how disparities are addressed. In her court, she noticed that Black
female defendants were usually under forty, with kids to care for. These women get
separated from their children and often end up losing custody. This was a very
different reality from the white women who appeared before her on prescription
drug charges. She told me that the latter group of women “present well” and in
court this often means they will not be sent to prison – unlike the indigent mothers of
color, who end up “broken down, beat down . . . they have nothing left.” She told me:

I think the racialization of drugs and drug use across the country has made the
average American anesthetized against the overall racial impact and making this an
“us and them” kind of thing. The problem [is] . . . it is so easy to blind yourself if you
think it is not you, not your community. We have to take this out of “us and them.”
At this juncture, it should be easier to do. Heroin and meth are used by white
Americans and there is a dramatic difference in how those cases are perceived.
Once we start seeing whites in jails in droves, we will have to do something about it.
But even now, we are separatingmeth users from cocaine users and that is racialized
[and based on class]. Look at heroin; its resurgence is among young white kids. But
we have to look at people who are drug addicts in the same. How are we going to
handle this? We need to talk about this globally, to . . . have an honest conversation
about why we are nation of drug use.

What about the mothers? The women who appear in her court? What does the
law have to say about them? The message from Judge Alexander is that a defendant’s
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race or ethnicity can play a significant role in how she is perceived in the criminal
justice system and this will often relate to whether she is sentenced or her sentencing
is diverted, such that she does not go to jail but to a treatment program. Motherhood
is no exception. Poor women do not catch a break because they are pregnant or
mothers. In fact, an arrest might result in a hidden, unspoken penalty if one is
pregnant, poor, and in the criminal justice system. Race only exacerbates this if the
defendant is a woman of color. For the most part, many of the new laws criminaliz-
ing pregnant women’s conduct derive from the assumption that state interventions
in pregnancies promote the health of fertilized embryos and fetuses. Lawmakers
express frustration with the women and the systems they have helped to create. They
tell me their hands are tied to come up with better solutions. They believe that the
women who end up in the criminal justice system and in front of judges like Pamela
Alexander had many chances to do better and simply refused to live healthier lives –
for themselves and their fetuses. Or they tell me that these women simply lack the
capacity for self-control needed to stay off drugs. Some prosecutors agree. They
believe criminal punishment is the only way to help poor pregnant women who are
making “poor life choices.”

Prosecutors in Alabama and other parts of the country indicate that their priorities
are to “save the babies” and “get these women the help they need.” Admittedly, these
are powerful expressions of concern. After all, who doesn’t want to save babies? Who
doesn’t want to help women? These messages are reinforced in the religious com-
munities of some of the prosecutors. SteveMarshall, the current Attorney General of
Alabama confided to me that he is opposed to abortion and that he enjoys helping
children. He has even given his time to organizations where adults mentor children.
Taken at their word, legislators and prosecutors feel helpless. Their arguments are
convincing to judges, especially in Alabama, where courts regard even nonviable
fetal life with the same reverence and legal rights as children.

But are these civil and criminal interventions that result in incarceration or the
removal of children from the home safe and helpful for policed women and girls?
Do they really promote fetal health? Are the interventions described in this book the
least constitutionally burdensome means of promoting those interests? Much of this
thinking presumes a life and rights for embryos and fetuses apart and distinct from
that of the pregnant women who bear them.

However, as shown throughout this book, neither fetal nor maternal health out-
comes are necessarily improved by punitive state interventions in women’s preg-
nancies. In fact, according to the American Public Health Association (APHA) and
other medical organizations, fetal protection efforts may result in worse health
outcomes for pregnant women and their fetuses.2

Studies reveal that in the years since the aggressive involvement of states in
women’s pregnancies, maternal mortality has nearly doubled and only slight
decreases in fetal mortality have been observed.3 Globally, the United States ranks
fiftieth among nations reporting maternal morbidity to the World Health
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Organization. The rate of maternal death has doubled since 1987, while other
nations’ rates of maternal morbidity declined during the same period. There is no
explicit correlation between maternal and fetal mortality and fetal protection inter-
ventions. However, the data provides a broader view of maternal health at a time
when states have enacted extreme criminal interventionist strategies in the name of
promoting health.

Despite the intuitive pull that fetal health benefits result from punitive state
intervention in women’s pregnancies, the empirical literature on maternal-fetal
health suggests otherwise. When states introduce punitive norms into childbearing,
including interference in the physician-patient relationship and threats of arrests
and incarceration, women may forego care. Furthermore, there are no guarantees
that women who come under the supervision of the state necessarily give birth in
a hospital or under dignified circumstances. Babies are sometimes born in prison in
exceedingly unsanitary conditions.4 That is what happened to Tara Keil and
Ambrett Spencer, women whose experiences are partially captured below. The
extracts provided here barely offer a glimpse of the lives and communities altered,
probed, and turned upside down by criminal law intervention of the cruelest kind.
Not surprisingly, inflicting inhumane conditions on a woman during her pregnancy
does not make her better off in terms of health, safety, or drug addiction.

This Chapter highlights how legislators, prosecutors, and judges sympathetic to
a tough-on-crime or “using the stick” approach to pregnant women and their bodies
miscalculate the human and financial costs of their decision-making. Simply put,
their approaches do not improve health outcomes for women or their children.
Rather, legislators, prosecutors, and judges are misguided to believe that harsh
criminal punishments and invasive civil sanctions reduce the incidents of miscar-
riage, stillbirth, low birth weight, genetic abnormalities, childhood asthma, obesity,
diabetes, and more. Yet these conditions are not improved, let alone cured, through
criminal punishment or civil confinement of pregnant women.

8.1 treating drug addiction

South Carolina senator and former prosecutor Charles Condon has stated:
“Nothing could be more heart-breaking than the sight of a baby born with an
addiction to cocaine. There is very little doctors and nurses can do to ease the
pain of these innocent newborns, whose mothers’ use of hard, illegal drugs during
pregnancy constitutes nothing less than blatant child abuse.”5 Similarly, Chief
Reuben of the Charleston, South Carolina, Police Department said, in regard to
drug-addicted pregnant women, that “[u]nless you have sanctions in place, unless
you understand the basic irresponsibility of these drug-addicted women, it won’t
work.” However, it is hard to imagine amedical benefit to the pregnant patient or the
fetus that would otherwise not be realized without the imposition of civil commit-
ment, forced caesarean operations, or criminal sanctions. In other words, empirical
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data examining rehabilitation versus incarceration for drug use provides more
reliable answers than tough-on-crime anecdotes from political campaigns and law
enforcement.

In fact, research provides compelling evidence that rehabilitation may be more
successful than incarcerating pregnant drug offenders. In the spring of 2018, at
a Ninth Circuit judicial conference on reentry, I had the opportunity to speak
with Sandra Burton, a soft-spoken, formerly incarcerated woman, whose world was
upended when her five-year-old son was killed by a police officer driving an
unmarked van on the block where the family lived. The officer took off and did
not stop.

Sandra acknowledged that this was an accident; her son had run across the street,
likely not seeing the van and possibly the officer not seeing her son in time to
properly stop. Even so, she never received an acknowledgment from the officer, the
police department, or the city of Los Angeles.

To cope with her grief, Sandra, who had never been incarcerated and had no
criminal record, began self-medicating. Her drug dependency eventually resulted in
her arrest and cycling in and out of prison for over fifteen years. She cycled in and out
of the system six times – each time for possession of a controlled substance. She
lamented, “You’d think someone in the system might have gotten the bright idea
that I needed drug treatment, that I needed therapy.”6 She was not offered help and
did not know how to ask for it. She explained, “People with my color skin, and who
grew up where I did, didn’t know concepts like rehab. I was always remanded to
prison.”7

So, not once during her incarceration did she receive the drug rehabilitation she
needed. Had she tried, particularly with a doctor rather than a support group led by
other prisoners, she might have been required to make a co-pay of $5 per visit in
California. This may seem nominal but, for women making only pennies per hour
in prison wages, paying for medical-related visits was often out of reach. In Texas,
female inmates must contribute $100 in copays for their medical visits, and “in
Alabama, prisoners were responsible for actual medical costs, and the balance – what
could be tens of thousands of dollars – would follow you after your release.”8 For
those who did not or could not pay their medical bills, “the state could issue
a warrant for [their] arrests,” bringing them back into the system.9

Eventually, Sandra acquired the rehabilitation services she needed. She found
them on her own. Since then, she has devoted her life to helping other women who
face similar struggles. She now shares a credible message: rehabilitation works much
better than incarcerating pregnant women and mothers who are drug dependent.

To measure the success rates of treatment versus incarceration, studies track
recidivism, arrest rates, and the reduction of illicit drug and alcohol use.10 Few
studies comprehensively measure each of these factors collectively. However, track-
ing multiple studies provides sturdy evidence that drug treatment programs are far
more health-and cost-effective than prison. Maryland’s alcohol and drug abuse
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administration reports that patients in treatment were less likely to be rearrested and
more likely to maintain employment.11 Patients who completed treatment were less
likely to be readmitted to treatment. Some of the findings include:

• Among a sample of patients attending treatment in Baltimore City, treat-
ment completion was associated with a 54 percent decrease in the likelihood
of being arrested postdischarge, after adjustment for individual
characteristics.

• In Baltimore City, treatment completion was associated with both increased
wages following treatment and a 28 percent increase in the likelihood of
becoming employed postdischarge, after adjustment for individual
characteristics.

In Oregon, treatment completion “is associated with substantially fewer incar-
cerations in the state prison system and with fewer days of incarceration.”12 A study
sponsored by the Oregon Office of Alcohol and Drug Abuse Programs, which
examined data from that state, discovered “residential treatment completers were
incarcerated at a rate of 70% lower than the matched group.”13 In the period
following treatment, patients who completed the treatment, “received 65% higher
wages than those who didn’t complete treatment.”14 In addition, “the use of food
stamps was reduced significantly for clients who completed treatment compared
with those who were non-completers.”15 The study also found that patients who
completed treatment programs were much less likely to use medical emergency
rooms, indicating that preventative services were more likely to be utilized and
perhaps that less risky activities became the norm among the population completing
treatment.

In another study, researchers report positive correlations associated with drug
treatment.16 This multistate empirical study found “completers were 22% to 49%
more likely than non-completers to be employed and to earn higher wages in
the year following treatment, holding other variables constant.”17 Authors of this
study confirmed that patients who remained in treatment for more than ninety days
were more likely to be employed in the year following treatment. The findings were
“consistent across the three state project with different client populations, treatment
delivery systems, and labor markets.”

Key to patients’ success are doctors focusing on reducing their patients’ addiction
to illegal drugs and alcohol, along with providing mental health services. The
success of rehabilitation programs is in stark contrast to the outcomes associated
with incarceration, including negative outcomes for children of incarcerated
parents,18 recidivism,19 and sexual and physical abuse while in prison.20

For example, the Beckley Foundation reports that “there is little evidence that
large scale imprisonment of drug offenders has had the desired results in deterring
drug use or reducing drug problems.”21 In a very sophisticated research study,
engaging analysis across multiple countries, including the United States, researchers
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found that incarcerated drug users are likely to continue drug use while in prison.
Moreover, those who previously were not drug users are more likely to begin using
drugs during their incarceration. Not surprisingly, prison is a high-risk, low-social-
benefit environment for pregnant patients.

Not all prosecutors or law enforcement believe criminal punishment is the answer
for addressing drug addiction in women or men. Some realize that prison may only
feed into vulnerable drug users’ addictions and dependencies. They want to find
solutions to the distressing problems of drug disease but realize that mass incarcera-
tion is a losing battle. They are not naı̈ve; they know the incarcerated have access to
drugs in prison.

In 2014, I interviewed Lyn Head, then District Attorney for Tuscaloosa County,
Alabama. Alabama has become notorious for arresting pregnant women on drug
charges.22 In a special investigative report published by Politico, Nina Martin found
over 500 cases in recent years. Likely there are more. Some of the women take plea
deals of twenty years, because a conviction could result in an even more severe
sentence. So the women hedge their bets, pleading with prosecutors for mercy and
leniency.

Lyn grew up inMontgomery, Alabama, and has been involved in groups that seek
to feed, clothe, and provide basic needs for people struggling to make ends meet.
Unlikemany in law enforcement, she has also been deeply concerned about reentry.
What happens when the incarcerated leave prisons and jails? Today, she is the
chairwoman of the Board of Pardons and Paroles in Alabama – an appointment she
received in 2018 from Governor Kay Ivey.

Here’s what Lyn told me, “I know for sure there is access to drugs in prison. I tried
a case last year, a plot to kill a law enforcement person in one of our prisons. Soap in
a sock. I wanted people to see how dangerous that could be. One of the inmates who
had been in the initial plan . . . gave a full statement. I sat down with him for a long
time. If I had to guess, he had 70 or 72 IQ; too dumb to lie. No need to lie.” Lynn told
me that he asked a question and answered it for himself. “He said, ‘Are we done; I’m
ready to go.’” She wondered why and he responded, “I love prison, I can get anything
I want. . . . You name it; I can get it. We get these Walmart cards and I could sex
here . . . marijuana, meth, pills, cocaine.” She concluded, “Yes they can get every-
thing they want.”

When I asked her about the availability of rehabilitation programs in prisons, she
acknowledged that the resources simply are not there. And because of that, “it is not
being addressed.” As Lyn explained, “My firm opinion is that to address that we have
to put more money in corrections. No one on either side of the aisle wants to give
money to that.” And prosecutors like Lyn know that more prison begets more prison.
She told me, “Crime is not down; we are having to find alternative ways to deal
with it.”

And at least in 2014 when we spoke, correction officers in the state of Alabama
were not “required to have a high school diploma.” Given the lack of educational
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attainment, what special skills and capacities could correction officials in her state
bring to addressing the unique circumstances of incarcerated pregnant women?
Given my talk with Lyn, it was hard to believe that fetal health in Alabama is
improved by exposing pregnant women to prison.

8.2 misreading pregnancy and misreading poverty

Locating children’s risks from these conditions and others at the site of pregnancy
misreads poverty altogether and often serves to scapegoat poor women for the state’s
failure to protect the environment, provide equitable schools in the most blighted
communities, and generate opportunities for all Americans. Therefore, states’ efforts
to concentrate criminal attention on maternal conduct as a means to promote fetal
health are destined to fail, not only on moral grounds but also as a matter of medical
efficacy. For poor women, pregnancy is a penalty.

Many factors influence pregnancy outcomes beyond maternal conduct and con-
trol. They include secondhand smoke, living in pesticide-ridden environments,
housing near toxic waste sites, and more. These are the conditions of poverty. This
should not be surprising to lawmakers. Any number of the common realities of
womanhood and poverty pose risks of harm to fetuses, even under a pregnant
woman’s most vigilant efforts to protect herself and her pregnancy.

8.2.1 Domestic Violence and Low-Birth-Weight Babies

Domestic violence is one of the leading threats to fetal health and development in
developed as well as developing nations. According to the World Health
Organization (WHO), pregnant women are “60% more likely to be beaten than
women who are not pregnant.”23 Intimate partner abuse during pregnancy injures
not only the health of the pregnant woman but also that of the fetus, causing “threat
to health and risk of death” from trauma.24 Jacquelyn Campbell, the study’s author,
concluded that intimate partner abuse at the time of pregnancy causes not only
physical trauma but also the type of psychological distress that results in severe
depression and anxiety.

The types of mental and physical health traumas associated with domestic
violence include physical injury, gastrointestinal harms, sexually transmitted dis-
eases, depression, chronic pain, and post-traumatic stress disorder. These conditions
result in insufficient weight gain, vaginal/cervical/kidney infections, abdominal
trauma, hemorrhage, miscarriage, placental abruption, fetal bruising, fractures,
and hematomas, as well as death of the pregnant woman and fetus. Professor
Campbell’s research and that of others suggest that the frequency of domestic
violence during pregnancy is as high as 20 percent.25 However, women who experi-
ence domestic violence during pregnancy may be less likely to report the abuse for
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fear of reprisal from their partners and the threat of child welfare services removing
children from the home and/or the baby after its birth.

From a fetal health perspective, reducing intimate partner violence should be
a far more urgent social and legal policy priority than the problematic and fallible
fetal endangerment efforts directed at pregnant women, because “violence is cited as
a pregnancy complication more often than diabetes, hypertension, or any other
serious complication.”26 Physical violence during pregnancy can account for some
percentage of drug use during pregnancy,27 whether legal, illegal, or over the
counter. More research would help disentangle the impacts of maternal drug use
during pregnancy and its association with domestic violence. Nevertheless, available
research provides sturdy indications that domestic violence is neither an isolated
phenomenon nor a contained occurrence during pregnancy.28

According to Professor Campbell, the primary health effects associated with
domestic violence at the time of pregnancy include substance abuse, sexually
transmitted diseases, including HIV-1, depression, urinary tract infections, and
other harms. A number of studies associate fetal distress, pre-eclampsia, antepartum
hemorrhage, preterm delivery, and fetal distress with domestic partner abuse of
pregnant women.29 However, the issue most relevant to states in their effort to
promote child welfare and healthy births is birth weight. Children born with low
birth weight are at risk of greater health traumas.

Conservative estimates, “using all or most appropriate control variables, or well
matched case-control studies,” demonstrate a link between domestic violence and
low birth weight in infants.30 A meta-analysis of more than a dozen peer-reviewed
research studies in Europe and the United States indicates a measurable connection
between low birth weight and domestic violence during pregnancy.31

8.2.2 Environment, Poverty and Racism

In their important study, researchers at theUniversity of Pennsylvania found that African
American women are three times more likely to suffer death in pregnancy than white
women in the United States.32 Their research also confirmed that African American
women are two times more likely to experience a premature birth. In fact, African
American women may be up to four times more likely to suffer a “very early” preterm
delivery than all other ethnic groups. The researchers attributed possible lower numbers
of prenatal visits among poor women to the “inability to pay for otherwise available
services, and failure to seek services, because of prior negative experiences.”

A pregnant person’s poverty may expose her to negative environmental factors that
simply are not present in the pregnancies of wealthier women, including
pesticides,33 carcinogens,34 and lead.35 In fact, in their study researching environ-
mental toxin exposure, maternal health, and adverse pregnancy outcomes, Professor
Elizabeth Harrison and colleagues found that “[a]ir pollutants and pesticides also

8.2 Misreading Pregnancy and Misreading Poverty 137

https://doi.org/10.1017/9781139343244.009 Published online by Cambridge University Press

https://doi.org/10.1017/9781139343244.009


are linked to poor pregnancy outcomes . . . PCBs and DDT, increase[] the risk of
preterm birth, low birth weight, andmiscarriage.” Lead exposure through inhalation
or consumption can result from lead paint, contaminated soil, and dust. The effects
include a risk of miscarriage and stillbirth, as well as preterm birth, low birth weight
and neurological developmental effects. Professor Harrison and colleagues report
that environmental toxins are an emerging public health challenge.

Sometimes, these factors perniciously combine in relentless cycles; poor women
suffering the awful hardships of poverty are more likely to be exposed to lead in their
homes, inhale pesticides intended to control pest infestations, and live near toxic
waste facilities36 due to housing stratification, proximity to a military base, or the
affordability of hazard-intense neighborhoods.37

Since the 1980s, a series of environmental studies have revealed that private
industries, as well as local, state, and federal governments, were systematically
placing chemical plants, oil refineries, garbage dumps, and other hazardous waste
sites in poor and African American communities. A New York Times reporter noted
that in some of the worst-hit communities, “the air can be thick enough to make you
gag, and you find that the rates of cancer, heart disease, stroke and the like are off the
chart.”38 Some of these states are the very ones where African American women have
been prosecuted for fetal endangerment, miscarriages, or stillbirths. However, this
carnage is often hidden, invisible to lawmakers and law enforcement, whose inter-
ests in criminalization locate at the individual rather than the systemic, institutional
level.39

For example, the largest hazardous waste landfill in the United States is located in
Emelle, Alabama, a part of Sumter County.40 Recall Alabama’s fetal endangerment
law? This is a community where 90 percent of the population is African American.
In the county as a whole, African Americans account for 70 percent of the popula-
tion. In this Alabama community residents absorb hazardous waste from forty-eight
states and some foreign nations. The disparities associated with where hazards are
dumped and what communities are left to suffer the consequences are devastating
penalties of poverty and racism. Further, when communities fight back, they usually
suffer huge disadvantages, with environmental lawyers sometimes simply not addres-
sing the environmental challenges in poor communities. Also, as Professor Michael
Healy notes, the U.S. Supreme Court’s interpretation of the commerce clause to
apply to the disposal of waste across state lines prevents states from imposing higher
fees for out-of-state waste imported into the state.41

The Government Accountability Office’s (GAO) report on the correlation
between hazardous waste dumping and racial and economic status further under-
scores the tragic circumstances in which low-income women of color live.42 In
a study based on census data from 1980, the GAO examined four hazard sites in
the United States. It reported that with three of the four sites – Chemical Waste
Management, Industrial Chemical Company, and the Warren County PCB
Landfill – “the majority of the population . . . where the landfills are located is
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Black.” The GAO also noted that at each of the four sites, the African American
population had a lower mean income than the mean income of all other racial
and ethnic populations within those towns and represented the majority of those
living below poverty for families of four. The mean income for a family in
poverty was roughly $7,400 per year. The income of the African Americans living
near hazardous waste was lower than even the nation’s poverty level.

These are not narratives of intent. No polluter intends to harm communities and
threaten the health and well-being of future generations. Equally, no local munici-
pality that negotiates for the location of toxic waste landfills amongst their neighbor-
hoods wants their constituents’ health to suffer. Clearly, no legislature intends for its
poorest to suffer in the ways described here. Nor is it reasonable to think that
pregnant women want such outcomes for themselves or their pregnancies. In fact,
they have virtually no control over who gets to release waste in their communities,
but sadly may suffer the blame for the health outcomes that result. While legislators
generally absolve themselves from responsibility toward poor communities and their
health, it seems poor women cannot. Yet, so much in legislative accounts about
pregnant women’s conduct toward fetuses wrongly assumes that a woman’s preg-
nancy is the only determinant of fetal health.

In its study involving 2,000 women, the California Birth Defect Monitoring
Program found that women who lived within a quarter of a mile of a hazardous
waste site were twice as likely to birth babies with neural tube disabilities. They also
found that this cohort was four times as likely to birth children with serious heart
conditions.43 Following the environmental trail matters. Researchers studying other
fetal anomalies associated with environmental hazards in Texas report that mothers
of babies experiencing Down syndrome were also more likely to live within onemile
of a hazardous waste site than the control-group mothers.44 The study revealed that
living in close proximity to hazardous waste was also associated with spina bifida and
anencephaly. The authors noted common characteristics among the women who
lived in closer proximity to the hazardous waste sites they researched in Texas: they
were more often Latina and with modest education.

What this research tells us is that the conditions of abject poverty compound
everything else. There are myriad harms associated with poverty. What legislators
perceive as the results of maternal harms may also be caused by environmental
conditions associated with indigence and destitution. It would be absurd to attach
punitive reproductive standards to these women’s pregnancies in the name of
promoting fetal health when the state has failed these women.

Fetal protection efforts largely ignore many of the intractable socioeconomic
conditions experienced by low-income pregnant women. And though these condi-
tions could also motivate state action on behalf of fetuses, states choose not to impose
constraints on industries, manufacturers, municipalities, or themselves to reduce the
environmental factors that may cause fetal harm. Dr. Hallum Hurt’s decades of
research into the factors that cause poor academic performance, stress, and violence
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concludes that “poverty is a more powerful influence on the outcome of inner-city
children than gestational exposure to cocaine.”45

8.2.3 The Business of Fetal Health

As doctors began complying with fetal protection regulations by informing on their
patients and as courts swelled with the prosecutions of pregnant women for “deliver-
ing” crack to their fetuses, fetal impacts from alcohol consumption46 and cigarette
smoking47 fell precipitously under the radar. It is worth thinking about why this
occurred. After all, experts consider exposure to alcohol in utero the leading cause of
developmental disabilities in children, affecting brain and organ development,
growth delays, and central nervous system disabilities. The literature on smoking’s
contribution to negative health outcomes is now well settled. According to the
CDC, women who smoke during pregnancy are more likely to experience miscar-
riage than women who do not. The organization also cautions that smoking can
cause difficulties with the placenta, such as premature separation from the womb,
putting fetal and maternal health at risk. It also links smoking during pregnancy to
premature birth, low birth weight, cleft lip or cleft palate, death, and sudden infant
death syndrome.

The point of such an inquiry here is not to add one more category of concern to
the growing list of issues that states find relevant to justify punitive interventions in
women’s lives. To the contrary. Rather, it is worth thinking about why politicians
carve out fetal protection exceptions for alcohol or tobacco use or addiction,
particularly in light of the fact that U.S. women “are almost 20 times more likely
to drink alcohol or smoke cigarettes than to use cocaine during pregnancy.”48

Beyond matters of race, which explicitly and implicitly influenced policy and
rhetoric regarding pregnancy in the 1980s, my hunch is that business interests matter
in the national debate about fetal health. In 1996, Justice Breyer explained that
“unregulated tobacco use causes ‘[m]ore than 400,000 people [to] die each year
from tobacco-related illnesses, such as cancer, respiratory illnesses, and heart
disease.’”49 Breyer emphasized that “tobacco products kill more people in this
country every year ‘than . . . AIDS . . . car accidents, alcohol, homicides, illegal
drugs, suicides, and fires, combined.’”50 However, the majority in Food and Drug
Administration v. Brown&Williamson Tobacco Corporation reasoned that, although
the FDA “amply demonstrated that tobacco use, particularly among children and
adolescents, poses perhaps the single most significant threat to public health in the
United States,” banning smoking would impose significant costs on a vital
U.S. business interest.51

For example, while Congress recognizes the detrimental health risks associated
with cigarette smoking (and secondhand smoke), as demonstrated by at least six
congressional hearings since 1965, it has “[n]onetheless . . . stopped well short of
ordering a ban.” Instead, the Supreme Court explained that Congress “has generally
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regulated the labeling and advertisement of tobacco products, expressly providing
that it is the policy of Congress that ‘commerce and the national economy may
be . . . protected to the maximum extent consistent with’ consumers ‘be[ing] ade-
quately informed about any adverse health effects.’” Despite known health risks,
“Congress, however, has foreclosed the removal of tobacco products from the
market. A provision of the United States Code currently in force states that ‘[t]he
marketing of tobacco constitutes one of the greatest basic industries of the United
States with ramifying activities which directly affect interstate and foreign com-
merce at every point, and stable conditions therein are necessary to the general
welfare.’” At the same time as members of Congress struggled with how best to
handle the impoverished Americans’ increasing use of and dependency on crystal-
ized cocaine, – the answer was clear regarding tobacco. That is, while they were
wringing their hands, determining punitive criminal policies as their preferred
response to the disease of crack dependency, they were making an economic
calculation with regard to Americans’ dependency on cigarettes.52

Nevertheless, a copiously detailed 978-page report on smoking, issued by the
surgeon general in 2014, explains that its effects extend from fertility through gesta-
tion and beyond, resulting in cases of fetal growth restriction, preterm delivery,
placenta previa, placental abruption, some congenital abnormalities, and impacts
on lung development.53 Because over 400,000 infants experience in utero exposure
to tobacco from maternal smoking, it would be unwise to ignore the consequences.
From a health perspective, the question remains one of providing care and support
for the pregnant women. The reproductive repercussions associated with smoking,
however, affect not only women’s reproductive health but also that of men.
According to the Dr. Boris Lushniak, the acting surgeon general, “cigarette use
before and/or during pregnancy remains a major cause of reduced fertility as well as
a maternal, fetal, and infant morbidity and mortality in the United States.”54

Notwithstanding smoking’s well-documented health risks, federal legislators
chose to exempt it from more aggressive government intervention measures that
could protect fetal health. Two clear reasons why emerge from the Supreme Court.
First, smoking is a matter of consumer choice and the exercise of autonomous
decision-making. As long as consumers receive adequate information about the
health risks associated with smoking, Congress finds no reason to ban the
activity. Second, federal legislators prioritized economic considerations in the case
of smoking. The Supreme Court understood “Congress’ decisions to regulate label-
ing and advertising and to adopt the express policy of protecting ‘commerce and the
national economy . . . to the maximum extent’” to “reveal its intent that tobacco
products remain on the market.”55

In their article on legislative efforts to protect children from tobacco, Professor
Joseph DiFranza, a medical doctor at the University of Massachusetts Medical
School, and his colleagues observed that despite the passage of public health laws
to reduce the incidence of child smoking, legislative efficacy was so lax that an
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eleven-year-old was able to purchase cigarettes on seventy-five attempts out of
a hundred.56 The Court’s ruling in Food and Drug Administration v. Brown &
Williamson Tobacco Corporation makes clear that, despite known health risks and
costs associated with smoking,57 those concerns did not trump federal lawmakers’
market considerations and national financial interests.

The foregoing demonstrates that lawmakers express and enforce their con-
cerns about fetal protection along inconsistent, arbitrary lines. In the 1980s and
1990s lawmakers lacked urgency and attention to some well-documented fetal-
injurious activities, such as smoking and alcohol use during pregnancy, not
because those activities were legal but perhaps because those industries are
profitable and have considerable political influence. The absence of fetal
protection guidance, let alone regulation, in those areas exposes the insincere
commitment to promoting and protecting fetal well-being. Meanwhile, poor
Black women became the subjects of deeply injurious criminal campaigns
based on claims that their behavior posed a risk of harm to fetal development
and future offspring, without any attempt being made to help them recover
from their dependence on crystalized cocaine (or the underlying causes of their
dependency). Much of this suggests that fetal protection laws cannot justifiably
be only about a commitment to fetal health. My concern here is to distinguish
known fetal health risks from nonhealth risks and highlight the arbitrariness of
fetal protection regulation, because the ways in which selective punishment
manifests though arbitrary rulemaking undermines the legitimacy of criminal
and civil law interventions in this domain.

8.2.4 If Dignity of the Fetus and Babies Mattered

In some states, likeMaryland, prisons force pregnant women in their third trimesters
into twenty-four-hours-a-day confinement. This type of involuntary isolation could
hardly promote psychological well-being. Victoria Law, author of Resistance Behind
Bars: The Struggles of IncarceratedWomen, writes about sex, race, and incarceration.
Her work sheds light on this practice and how it harms incarcerated women. She
also helps incarcerated women tell their stories. Her work, like that of Carolyn
Sufrin, examines issues like pregnancy in prison.

In an illuminating article published inReWire News, Law tells the story of Angela,
who was eight months pregnant when she entered a correctional facility in Jessup,
Maryland. Shortly after arrival, Angela was “locked behind a steel door nearly
24 hours each day.”58 According to Law, this is what prison officials referred to as
“restrictive housing,” but most people know it as solitary confinement – or at least
that is how reproductive justice advocates would likely describe it. When Angela was
locked up in restrictive housing, there was no recreational time or time to go outside.
In the thirty minutes she was permitted to leave her cell, she could either wait to use
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the telephone (there were only two in her cell block) to call her three children or
take a shower.

Some of those who are tough on crime are less sympathetic to women like Angela.
They say, “Do the crime, pay the time.” However, in Maryland, even pregnant
women who have not yet been convicted – who are waiting for trial – are subjected to
the same types of conditions – cell-isolation in an infirmary unit until they give birth.
In such instances, these women have not been proven to have committed a crime.
Law enforcement makes the argument that isolation programs like the one in
Maryland promote pregnant women’s health and are intended to maximize the
potential for a healthy delivery. This way, there is no need to escort and transport
a woman from some other housing unit to this particular area wheremedical support
is supposedly nearby.

However, as Victoria Law describes, Angela’s “cell had no emergency call but-
ton,” and “while her cell was close to the nurses’ enclosed desk area,” they were
“rarely at their post.”59 According to Angela, the nurses spent most of their time near
where the officers were posted, beyond earshot. When the pregnant women needed
their attention, they would “have to scream and bang on [their] cell door repeat-
edly.” Together, the women would join in making noise, in order for one to “catch
the nurses’ attention.” One woman at the prison in which Angela was housed gave
birth in her cell. No one came until it was too late.

In my prior scholarship I questioned policies like this. What legislative intent
justifies such practices? Rarely are the victims of such policies afforded a legal
forum. Their chilling experiences rarely become an elemental or integral compo-
nent of legal reflection.

Tara

InMay 2009, Tara Keil screamed for help from her jail cell. She told a reporter, “I was
screaming I needed help, and I even pounded on the door a few times, but nobody
came . . . [a]nd that’s when it hit me – I’m going to have this baby on my own.”60 The
nineteen-year-old inmate’s contractions indicated the imminence of her son’s birth.
Blood covered her hands and thighs. Amniotic fluid was on the floor of her cell.
Despite her screams and pleas for help, no one came to render aid. The day before,
Miss Keil was pulled over while walking to a friend’s home. Within minutes the nine-
months pregnant teenager was arrested and whisked to the Dubuke County Jail,
charged with violating parole conditions for a prior drug charge. A warrant had
been issued for Keil after she stopped meeting regularly with her parole officer.

Despite Tara Keil indicating the nearness of her delivery in her answer to question
53 of her intake medical questionnaire, staff paid no particular attention to the
pregnant girl. According to Tara, after pleading to one of the guards that a call be
placed to a nurse, the officer’s response was to ask whether she wanted breakfast or
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not. With no other options, she sat on the metal toilet located in her cell and gave
birth to her son. By the time of the nurse’s arrival, the cell, sink, toilet, and other areas
were covered in Keil’s blood and, according to reports, the new mother was visibly
shaking and crying. Two days later the baby was placed in foster care, and Tara
received a three-month jail sentence.

Ambrett

In Ambrett Spencer’s case, she recounted, “I kept praying that she would just open her
eyes because she looked like she was alive.”61 Studies indicate that African American
women’s pain is usually misdiagnosed or treated with some skepticism on the part of
doctors.62 Ambrett Spencer’s story fits that paradigm. In April 2006, Ambrett, a pregnant
inmate at the Maricopa County Estrella Jail in Phoenix, called for assistance at three
o’clock in the morning, indicating a pain level of ten on a scale from one to ten. She
alerted jail staff that her medical condition was painful and urgent.

In her case, the nurse ordered immediate action, but the sergeant on duty
declined to follow the nurse’s order. Instead, Ms. Spencer was shuttled to the
infirmary an hour later. But there Ambrett, who was incarcerated for driving while
intoxicated, was ignored. Her pain was not treated, nor was she taken to a hospital.
Her blood pressure decreased, the pain intensified, she grew pale. An hour passed
before the nurse on duty decided to call an ambulance. By that time Ambrett had
collapsed, and the nurse was unable to insert an intravenous drip into her arm. On
arrival, the emergency medical technician noted, “If you are turning that color,
you’re not getting enough blood to your organs and skin.”63 He was right. Ambrett’s
baby, Ambria, was born dead.

Ambrett suffered from placental abruption, a condition in which fetuses have
a promising rate of survival, but only if the patient receives timely treatment. The
nearly four-hour wait for appropriate medical attention may have caused the baby’s
death. According to John Dickerson, a reporter for an Arizona newspaper, while the
number of women in Maricopa jails is relatively low, the complaints made by these
women about jail conditions, including water contamination and other matters,
should not be dismissed; the local environmental agency found the fecal matter of
mice in the drinking water.

Paula

Paula Hale’s nightmare began with being raped, which precipitated both her
pregnancy and illicit drug use. She informed hospital officials about the rape and
its traumatic physical and emotional consequences. However, Ms. Hale never
received rape counseling for the trauma and, like other women and girls with sexual
violence histories, she treated the subsequent depression and anxiety with illegal
drugs.64 By deciding to carry her pregnancy to term, she ruled out an abortion and

144 8 The Pregnancy Penalty: When the State Gets It Wrong

https://doi.org/10.1017/9781139343244.009 Published online by Cambridge University Press

https://doi.org/10.1017/9781139343244.009


pursued prenatal care for the baby she was carrying. For her, it was a rational
decision to seek treatment at the Medical University of South Carolina (MUSC),
the only hospital she knew to serve poor Black women like her. However, she
received no drug treatment there.

Paula Hale encountered something other than what she expected; she did receive
prenatal care, but she did not anticipate how dramatically her life and that of her baby
would change by making that decision. Hale did not realize that, by seeking prenatal
treatment, she would surrender privacy and provide presumptive consent for medical
staff at MUSC to disclose her medical data to local law enforcement. More specifi-
cally, Paula Hale did not anticipate that MUSC nurses and doctors would investigate
and test her and the baby for the presence of illicit drugs. Nor did she foresee that the
medical test would become “evidence” in a criminal investigation initiated by med-
ical staff, or that the tests to which she did not consent would be turned over to police
and prosecutors. Like the twenty-eight other Black women also using the MUSC
prenatal services, Hale was dragged from the hospital, shackled and chained. To Lynn
Paltrow, Executive Director of National Advocates for Pregnant Women, Hale’s
haunting experience conjures up images of slavery.65 Indeed, race seemed to dom-
inate every aspect of pregnant patients’ treatment at MUSC.66

Shawanna

Ms. Nelson was a nonviolent offender. Unlike the other pregnant women described
above, she did not come to the attention of law enforcement for harming her fetus.
Rather, she wrote “hot checks.” However, like the women described above, she
committed a crime during her pregnancy. The state used a very strong stick to send
Ms. Nelson a message. Shawanna endured labor while handcuffed and shackled to
a medical gurney. When finally freed from the shackles, she delivered and was then
immediately restored to her shackled position. It was in this position that she pleaded
for relief from the shackles as the pain was intense. It was also from this position that
Shawanna soiled herself, surely causing her to experience embarrassment, humilia-
tion, and degradation.

The matter of shackling pregnant women during delivery is alarming. It raises basic
questions about what justifies this breach of human rights. Even though the federal
government has now banned this practice in its prisons, shackling pregnant women
during labor and birth still occurs. Here is the sophistry the state wishes people to take
seriously: poor pregnant women, while in the deep and agonizing pangs of delivery,
will overtake medical staff and guards; it is probable that poor pregnant women in
labor will make Herculean attempts to escape delivery rooms and hospitals with
guards posted and orderlies in full attendance (and could plausibly succeed in
doing so); and women in labor can masterfully will themselves to disappear. Why
otherwise do states enforce, and courts permit, the shackling of pregnant women?
What purposes do such extralegal measures serve? And at what cost?
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8.2.5 The Scapegoat: Retribution and Punishment

If fetal protection efforts are not about the health of fetuses, what function(s) do they
serve? Increasingly, fetal interventions are asserted to vindicate the supposed crim-
inal interests of embryos, fetuses, and the state. This is embodied in the metaphoric
“stick” used to describe how noncompliant poor pregnant women must be
responded to and handled by the state.67 Viewed in this context, the laws are at
least as much, if not more, about formal retribution and punishment as the alleged
goals of protecting fetal health. In this way, states seek to protect the purported
dignity interests of embryos and fetuses against the perceived reckless, lazy, and
negligent conduct of “bad mothers.”

Research suggests that Americans imagine and depict the bad mother in racia-
lized ways. Media and even legislators, courts, and law enforcement contribute to
this. And media has an outsized influence on public opinion. Research suggests
that howmedia bring issues to the public can influence how the public responds to
a particular issue. Professor Franklin Gilliam, Jr., refers to this as “agenda setting”;
when the public make their mind up about a thing, they have been “primed” to
view it in a certain way. This is how he introduces readers to The “Welfare Queen”
Experiment: How Viewers React to Images of African-American Mothers on
Welfare.68

In the article, Professor Gilliam reports on his social welfare policy research,
noting that the near unanimity half a century ago has given way to “discord and
dissonance.” Adopting a novel experimental design, he investigated the impact of
“media portrayals of the ‘welfare queen’ . . . on white people’s attitudes about welfare
policy, race and gender.”What he learned was that “among white subjects, exposure
to these script elements reduced support for various welfare programs, increased
stereotyping of African-Americans, and heightened support for maintaining tradi-
tional gender roles.” Professor Gilliam reported his findings as having important
implications for the practice of journalism – and I would agree.

However, his findings also have substantive significance for how policies and
social attitudes are shaped as a result. The crack scare provides one disturbing
example. Another is the notorious welfare queen.69 The welfare queen mythology
came to be associated with African American women. Throughout the second half
of the twentieth century, depictions of welfare recipients were often women of color.
Sometimes, these images were quite exaggerated and focused on the neediest
indigent women as the most depraved and irresponsible: single with multiple
children. As Ronald Reagan ran for the office of President, he frequently warned
audiences about the greedy welfare queens usurping government resources. On
reflection, this played to powerful effect, especially with working-class white
Americans, who perceived their hard work as being unrewarded while the fictiona-
lized Black welfare queens reaped unearned benefits and luxuries derived from their
tax dollars.
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Fetal protection laws play into faulty cultural constructs about race and respon-
sibility, likely because they derive from racialized values and conceptions. That is,
states seek to intervene in women’s pregnancies on health grounds rooted in
historic racial and class stereotyping and bias, as the grossly selective prosecutions
in Ferguson v. Charleston demonstrated.70 In other words, promoting health and
safety is simply a pretext or proxy for class and racial discrimination. In Ferguson,
prosecutors never implemented their drug scheme in the private obstetrics
practice of the Medical University of South Carolina – only in the public care
practice, thereby not only implicitly associating low-income women with “bad
motherhood,” but also shielding wealthier, white women from any possibility of
such characterization.

A rich scholarship in law and motherhood provides a sturdy foundation for
understanding the intersections of race, class and “bad motherhood” in the United
States. While no one trait defines “bad motherhood” in the sociopolitical contexts,
several recurring themes emerge in a review of scholarship. Historically, mother-
hood has concerned race and class. It has also included the explicit exclusion of
certain classes of women from ever attaining a legal or social status of being good
mothers or mothers at all. Eugenics laws introduced in the early twentieth century
deprived tens of thousands of poor women in the United States from ever acquiring
the status of motherhood. In Buck v. Bell, Justice Oliver Wendell Holmes opined
that “three generations of imbeciles are enough” to justify the state depriving socially
“unfit” women from “continuing their kind.” Viewed in that light, America’s poorest
women were doomed to be this nation’s “bad mothers,” because they were indigent,
lacked property, often could not vote, and sometimes reared their children as single
parents.71

For centuries, African American women have been the selective targets of pruri-
ent state interest, alongside stereotyping as oversexualized, incompetent, incapable,
neglectful mothers.72 Some scholars refer to this by an acronym: BBM – Bad Black
Mothers. In her iconic work, Black Sexual Politics, Professor Patricia Hill Collins
describes how poor, working-class Black women are historically represented as
individuals who “neglect their children either in utero or afterward.” She explains
that “these Bad Black Mothers are stigmatized as being hypersexualized” or “inap-
propriately feminine,” and “they allegedly pass on their bad values to their children
who in turn are more likely to become criminals and unwed teen mothers.”73 This
stereotype suggests that implicit in the nature of Black women is the primitive
animal instinct described centuries ago in the writings of Thomas Jefferson and
others, who believed the proper place for Black women was the status of a field
animal, or “chattel,” because it suited their character and stature as “dull, tasteless,
and anomalous,” lacking “reason and imagination.”74 Jefferson subscribed to firm
beliefs in the genetic differences between Blacks and whites. Jefferson also thought
that Blacks sweat more and required less sleep – likely the misunderstanding of what
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it meant to force his slaves, including his Black children, into unpaid labor, where
they had to till his fields in the hot Virginia sun of summer, without the luxury of
adequate sleep afforded to his white family and guests at Monticello.

Thirty years ago, Dr. Ira Chasnoff explained to a New York Times reporter that
significant racial disparities in fetal interventions persisted despite evidence of
“equal rates of drug use” among white women and women of color, because “our
perception of who a drug abuser is” influences who is reported to law enforcement.75

In other words, there was no empirical foundation that justified disparate arrest rates,
because African Americans’ use of illicit drugs was no greater than that of their white
counterparts. Nevertheless, as Chasnoff explained, “there is a perception that the
people using drugs are mostly minority, inner-city people.”76

States make an example of “bad mothers” by subjecting them to punitive state
measures ranging from civil confinement to criminal incarceration. Meanwhile,
states ignore the extralegal punishment77 of pregnant women, precisely because the
extralegal humiliations and stigmatization serve an implicit retributive purpose
connected with purported fetal protection goals. What else realistically justifies
the barbarity of shackling pregnant women during labor and birth? For example,
Minnesota law permitted the “use of full restraints – waist, chain, black box over
handcuffs and leg irons – during transportation of an inmate for the purpose of
giving birth.”78

8.3 conclusion

Importantly, neither the health interests nor the retribution justifications for state
intervention in women’s pregnancy are satisfactory. While promoting fetal health is
an important and achievable goal, the impermissible exercise of state authority,
which infringes privacy and autonomy and inflicts cruel and unusual punishment,
violates fundamental principles of the Constitution. Equally, to the extent that states
articulate a sincere desire to promote fetal health, appreciating that maternal con-
duct and health alone do not control fetal health outcomes is crucial. States’
unyielding gaze on low-income, pregnant women as “maternal environments” or
“containers”79 ignores themyriad ways in which fetal healthmay be shaped by stress,
unemployment, environmental harms, and poverty, which pregnant women
encounter but do not control.
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